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JOHN BuRKHOLDER V. JOHN FONNER. 
: o 


[FILED FrBruaRy 17, 1892.] 


1. Real Estate Agents: Commissions: Evipence. In an action 


to recover commissions for selling real estate, the defendant 
denied plaintiff’s employment, or that he was instrumental in 
making the sale, and averred that it was negotiated by persons 
other then the plaintiff. Upon the trial the purchaser was 
called as a witness, who, after having minutely detailed all 
the facts in connection with the purchase, and from whom 
he received the information that the property was upon the 
market, was asked to state from whom he made the purchase, 
which being objected to, the witness was not permitted to an- 
swer. Held, No error. 


: InsTRucTions. Held, That the charge of the 
court fairly submitted to the jury all controverted questions of 
fact. 

4 (1) 
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Burkholder v. Fonner. 


Error to the district court for Hall county. Tried 
below before Harrison, J. 


Thummel & Platt, for plaintiff in error, cited: Butler v, 
Kennard, 23 Neb., 359; Nicholas v. Jones, Id., 816; An- 
derson v. Cox, 16 Id., 10. 


Abbott & Caldwell, contra. 


Norvat, J. 


The plaintiff in error brought suit in the district court 
to recover the sum of $500 as compensation for services 
alleged to have been rendered by him in the sale of certain 
real estate owned by the defendant. The jury returned a 
verdict for the defendant. 

John Fonner, in 1885, owned a farm in Hall county, 
consisting of 880 acres, which he leased to the plaintiff and 
his two brothers for that year at a cash rental. In the 
month of February, 1886, the defendant traded the farm, 
with other lands, to one Levi Cox, for a stock of goods. 

The testimony introduced on behalf of the plaintiff tends 
to show that at the time the defendant leased the farm, 
Mr. Fonner agreed if the plaintiff procured a purchaser for, 
or succeeded in selling the farm, for $17,000, he would pay 
the plaintiff for his services $500. 

The testimony of the defendant is to the effect that he 
never employed the plaintiff and never had any conversa- 
tion with him upon the subject, but that he engaged West 
& Schlotfeldt to sell the property; that they effected the 
exchange with Levi Cox, and defendant paid them therefor. 

It appears that Mr, Cox learned of the land being for 
sale through conversations had with the defendant and Mr. 
Schlotfeldt in Grand Island on February 19, 1886. It 
was then arranged that Mr. Schlotfeldt should, the next 
day, drive Mr. Cox out to see the land, which he did. On 
the way out they met the plaintiff, who was then residing 
on the land, and Mr. Cox was introduced to him, and 
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plaintiff was then informed that they were going to look at 
the place. In answer to an inquiry made by Mr. Cox, the 
plaintiff described the lands, stated the number of bushels 
of grain raised thereon the previous season, and spoke of 
the place in the highest terms. He also mentioned that he 
had to go to Grand Island, but that his brother was at 
home and would show them the premises, After this con- 
versation Mr. Cox and Mr. Schlotfeldt drove to the farm 
and did not see the plaintiff again until after the exchange 
. was effected. ‘T'wo or three hours were spent in examining 
the property, the same being exhibited by Mr. Schlotfeldt 
and one F. G. Burkholder, a brother to the plaintiff. Cox 
and Schlotfeldt then returned to Grand Island, and in the 
evening the trade was agreed upon.” 

The first error assigned arises upon the exclusion of cer- 
tain testimony offered by the plaintiff. On his behalf Levi 
Cox, the purchaser of the farm, was sworn. Near the close 
of the direct examination of the witness, and after he had mi- 
nutely detailed all the facts in connection with the exchange 
of the properties, substantially as already stated in this opin- 
ion, he was asked by plaintiff’s counsel to state from whom 
he purchased the farm, and upon whose representations he 
relied in making the same. To the question the defendant 
objected as being irrelevant, incompetent, and immaterial, 
and calling for the opinion of the witness, which objection 
was sustained by thecourt. Weare unable to see any error 
in the ruling. The question is clearly incompetent as call- 
ing for the conclusion of the witness upon a material issue 
in the case, which it was the province of the jury to deter- 
mine. It was for the jury to say, from all the facts and 
circumstances proven, under proper instructions, whether 
or not Mr. Cox exchanged for the farm through plaintiff’s 
instrumentality. 

It is finally insisted that the court erred in giving the 
fourth instruction, which reads: “If you find from the 
evidence that the defendant employed the plaintiff to sell 
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the farm and procure a purchaser therefor, and if you 
further believe that the purchaser, Levi Cox, received the 
information which led to the purchase of said farm from 
other parties than the plaintiff, and that plaintiff did not 
sell said farm or obtain or procure a purchaser for the 
same, then the plaintiff cannot recover, and you will find 
for the defendant.” The only criticism made upon the 
instruction by plaintiff in error is that it is contrary to 
law, and conflicts with the first and second paragraphs of 
the charge of the court. The objection urged is not well- 
founded. The instruction complained of, taken in con- 
nection with the other instructions given, correctly stated 
the law and was applicable to the facts proven. Although 
plaintiff was employed to sell the farm, yet, if the pur- 
chaser and owner were not brought together through his 
instrumentality, but from information the purchaser re- 
ceived from persons other than the plaintiff, and the plaint- 
iff did not effect the sale or exchange, he was not entitled 
to compensation. The charge, as a whole, recognizes this 
doctrine. The fourth paragraph of the charge does not in 
any mauner conflict with the first and second instructions, 
which merely stated the plaintiff’s side of the proposition. 
Upon the whole we are satisfied that the cause was fairly 
submitted to the jury. The judgment is 


AFFIRMED. 


THE other judges concur. 
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Persinger v. Tinkle. 


F. M. PErsIncer v. L. TINKLE. 
[FILED FEBRUARY 17, 1892.] 


Final Order: QuAsHING SumMons Not. The decision of the 
district court, sustaining the defendant’s motion to quash the 
service of summons made upon him, is not such a final order as 
can be reviewed by the supreme court on error, until a final 
judgment is rendered. 


ERRor to the district court for Platte eonuly: Tried 
below before Post, J. 


Lee & Thompson, and Sullivan & Reeder, for plaintiff 
in error. 


M. Whitmoyer, and I. L. Albert, contra, cited, contend- 
ing that the order was not final, Welsh v. Calhoun, 22 
Neb., 166. 


Norvat, J. 


This action was brought in the court below by the 
plaintiff in error to recover the sum of $1,604 and inter- 
est as damages for the wrongful conversion by the defend- 
ant of a quantity of dry goods. A summons in regular 
form was issued by the clerk of the district court, which 
contained the indorsement of the amount for which plaint- 
iff would take judgment if the defendant failed to appear. 
The writ was placed in the hands of the sheriff, who re- 
turned that he served the same by delivering to the defend- 
ant personally a copy thereof, with all the indorsements 
thereon. Subsequently the defendant appeared specially 
for the purpose of challenging the jurisdiction of the court 
to render judgment against him for any sum, for the reason 
that the copy of the summons served upon and delivered 
to the defendant contained no indorsement of the amount 
for which plaintiff asked judgment. Before the court ruled 
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upon the defendant’s challenge to the jurisdiction, the 
plaintiff, upon his own behalf, as well as on behalf of the 
sheriff, moved the court for leave to the sheriff to amend 
the copy of the summons served upon the defendant, by 
making the indorsements thereon conform to the indorse- 
ments on the original summons, which motion was over- 
ruled and an exception taken. ‘The objections to the 
jurisdiction of the court were sustained, and the service of 
the summons quashed. 

Two errors are assigned : 

1. In denying the motion of the plaintiff for leave to 
the sheriff to amend the copy of the summons left with 
the defendant. 

2. In sustaining the challenge to the jurisdiction. 

It is claimed by the defendant in error that, in the ab- 
sence of a final judgment in the case, the orders complained 
of cannot be reviewed on error, because they are not final, 
We think the position is well taken. The statute has con- 
ferred jurisdiction upon the supreme court to review by 
proceeding in error a judgment rendered or final order 
made by the district court. (Code, sec. 582.) By section 
581 of Civil Code, a final order is defined to be “an order 
affecting a substantial right in an action, when such order 
in effect determines the action and prevents a judgment, 
and an order affecting a substantial right made in a special 
proceeding, or upon a summary application in an action 
after judgment.” Clearly neither of the rulings sought to 
be reviewed fall within the above definition of a final or- 
der. They were not made in a special proceeding, nor upon 
a summary application in an action after judgment. Nei- 
ther of the orders of the district court had the effect to de- 
termine the action and prevent a judgment, although the 
final disposition of the cause was thereby postponed. The 
order quashing the service was the last order made in the case 
by the district court, so far as the record before us discloses. 
There has been no final disposition of the case, but the 
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action is still pending in the lower court. There is noth- 
ing to prevent the plaintiff from having an alias summons 
issued and served upon the defendant and a final judgment 
rendered against him on the merits. In the absence of a 
judgment finally disposing of the case, this court has no 
authority or jurisdiction to act. 

In Brown v. Edgerton, 14 Neb., 453, it is ruled that an 
order vacating a judgment during the term at which it was 
rendered is not a final order, and is not reversible on 
error. 

In Ariman v. West Point Mfg. Co., 16 Neb., 572, it is 
held that the setting aside of the verdict of a jury and grant- 
ing a new trial is not a final order. 

In Aspinwall v. Aspinwall, 18 Neb., 463 an order 
awarding alimony pendente lite, it is held cannot be re- 
viewed on appeal or error before a decree granting or re- 
fusing a divorce. 

In Brown v. Rice, 30 Neb., 236, it is held that the de- 
cision of the district court in sustaining the defendant’s 
motion to quash the service against him by publication is 
not such a final determination of the plaintiff’s right of 
action as can be reviewed on error. 

It follows that we have no jurisdiction of the case, and 
the petition in error is 


DisMIssED. 
MAXWELL, Cu. J., concurs. 


Post, J., having presided in the district court, did not 
offer an opinion. 
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Louis PETrEersoN v. JAMES W. Turts. 
[FILED FEBRUARY 17, 1892.] 


Sale: ConDITIONAL CONTRACT FoR: VALIDITY. A contract for 
the sale and delivery of personal property upon condition that 
the title is to remain in the vendor until the purchase price is 
paid, is invalid, as against purchasers in good faith, judgment 
and attaching creditors of the vendee, without notice, unless a 
copy of the contract is verified and filed in the manner pointed 
out in section 26, chapter 32, of the Compiled Statutes. 


Error to the district court for Douglas county. Tried 
below before Davis, J. 


Howard B. Smith, and Clinton N. Powell, for plaintiff 
in error, cited: MeCormick v. Stevenson, 13 Neb., 72. 


Cornish & Robertson, contra, cited: Garwood v, Garwood, 
4 Hal. [N. J. L.], 193; Daniels v. Sorrells, 9 Ala., 436; 
Tutwiler v. Montgomery, 73 Id., 263. 


Norvat, J. 


On August 11, 1888, and for some time prior thereto, 
William.R. Eaton and M. A. Eaton were engaged in the 
confectionery business in Omaha, under the firm name of 
Eaton Bros, On that day two attachment suits were com- 
menced against them, one in favor of Henry J. Druce, and 
the other by McCague Bros. The writs of attachment 
were delivered to Louis Peterson, plaintiff in error, as 
constable for execution. The officer attached the stock of 
Eaton Bros., the attachment of Druce having priority. In 
the stock was the soda water fountain in controversy in 
this suit. 

On the 25th day of August, 1888, Henry J. Druce ob- 
tained judgment in his suit for $45 and costs, and on the 
12th day of October, 1888, McCague Bros. recovered 
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judgment in their action for the sum of $500 and costs. The 
former judgment was paid in full, and the latter partly 
paid out of the proceeds of the attached property. 

While'the property was in the possession of the consta- 
ble under the two writs of attachment, the defendant in 
error brought this suit to recover the possession of the soda 
fountain, which was taken by the sheriff under the writ of 
replevin, and delivered to the defendant in error. The 

case was tried toa jury, which resulted in a verdict in 
favor of James W. Tufts, the plaintiff below. 

The evidence shows that on the 21st day of March, 1888, 
James W. Tufts sold the fountain to Eaton Bros, for the 
agreed price of $2,000, of which $500 was to be paid in 
cash, and the balance was to be paid in monthly payments 
of $50 each, with interest at five per cent. The contract 
was in writing, and contained, among others, the fol- 
lowing stipulation: “The delivery of said apparatus, etc., 
to be conditioned upon compliance with the above terms 
and conditions, and said apparatus to remain the property 
of James W. Tufts till paid for.”* Neither the contract 
nor a copy thereof was filed in the office of the clerk of 
Douglas county. The sum of $500 had been paid on the 
fountain, and no more. The defendant in error claims 
the property by virtue of the clause of the contract above 
quoted. 

The evidence introduced on behalf of the plaintiff be- 
low tended to show that prior to the levying of the attach- 
ments McCague Bros. were notified of the terms of the 
contract under which Eaton Bros. held the fountain, and 
that nothing had been paid thereon except the $500. The 
defendant’s evidence was to the effect that McCague Bros. 
had no notice of the contract of conditional sale, but sup- 
posed that Eaton Bros. were the absolute owners of the 
fountain. 

The question for determination arises upon the instruc- 
tion of the court to the jury to return a verdict for the 
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plaintiff. Whether the court erred in directing the ver- 
dict depends upon the construction placed upon section 26, 
chapter 32 of the Compiled Statutes, which provides 
“That no sale, contract, or lease, wherein the transfer of title 
or ownership of personal property is made to depend upon 
any condition, shall be valid against any purchaser or 
judgment creditor of the vendee or lessee in actual posses- 
sion, obtained in pursuance of such sale, contract, or lease, 
without notice, unless the same be in writing, signed by 
the vendee or lessee, and a copy thereof filed in the office 
of the clerk of the county within which such vendee or 
lessee resides; said copy shall have attached thereto an af- 
fidavit of such vendor or lessor, or his agent or attorney, 
which shall set forth the names of the vendor and vendee 
or lessor and lessee, or description of the property trans- 
ferred, and the full and true interest of the vendor or les- 
sor therein. All such sales and transfers shall cease to be 
valid against purchasers in good faith, or judgment or at- 
taching creditors without notice, at the expiration of five 
years, unless such vendor or lessor shall, within thirty 
days prior to the expiration of the five years from the date 
of such sale or transfer, file a copy thereof, verified as 
aforesaid, in the office of said clerk, and the said vendor 
or lessor may preserve the validity of his said sale or 
transfer of personal property by an annual refiling in the 
manner as aforesaid, of such copy.” 

As between Tufts and Eaton Bros. and all others with 
notice, it must be held that the title and ownership of the 
fountain did not pass to Eaton Bros, until they complied 
with the conditious upon which the sale was made, by pay- 
ing the entire purchase price to the vendor. Were it not 
for the above section of the statute, the sale of personal 
property on condition that the title or ownership should 
not pass to the purchaser until the purchase money is paid 
would be valid and binding as against the creditors of the 
vendee, even though a copy of the contract of sale was not 


VoL, 34] JANUARY TERM, 1892. 11 


Peterson v. Tufts. 


recorded, and the creditors had no notice thereof. This 
was expressly declared in Aultman v. Mall@ry, 5 Neb., 178. 
The question is, how far this rule has been changed by 
statute? It is argued by defendant in error, and such was 
the theory of the court below, that the section quoted has 
the effect only to protect bona fide purchasers and judg- 
ment creditors of the vendee or lessee, and that it affords 
no protection to attaching creditors. By the first part of 
the section it is enacted, “that no sale * * * shall be 
valid against any purchaser or judgment creditor of the 
vendee or lessee in actual possession, obtained in pursuance 
of such sale, contract, or Jease without notice, unless the 
same be in writing, signed by the vendee or lessee, and a 
copy thereof filed in the office of the clerk of the county,” 
ete. If this provision stood alone, the construction con- 
tended, for by the defendant in error would, doubtless, be 
sound, unless it should be held that when the plaintiff in 
attachment recovers a judgment, his rights as a judgment 
creditor relate back to the time of the levy of the attach- 
ment. Whether the doctrine of relation applies we will 
not now stop to discuss or determine, for as we read the 
first part of the section, in connection with the provisions 
following it, we conclude that it was the intention of the 
legislature to place attaching creditors upon the same foot- 
ing with judgment creditors as regards conditional sales 
and leases of personal property. It is a familiar rule ap- 
plied in the construction of statutes that all the provisions 
of an act are to be construed together, giving effect, if pos- 
sible, to every word therein. It will be observed that the 
section under consideration also declares that “all such 
sales and transfers shall cease to be valid against purchas- 
ers in good faith or judgment or attaching creditors with- 
out notice at the expiration of five years,” unless a copy of 
the contract is again filed with the county clerk within 
thirty days prior to the expiration of the five years, and 
- the validity of the sale or transfer may be preserved by an 
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annual refiling of such copy. It is evident that a condi- 
tional sale or transfer of personal property could not cease 
to be valid as to attaching creditors without notice un- 
Jess such sale or transfer was once valid as against such 
creditors. It is not reasonable to suppose the legislature 
would have required, as it has done, that copies of condi- 
tional sale contracts be filed before the expiration-.of five 
years from their date, and annually thereafter, in order to 
preserve their validity as to attaching creditors, if such 
contracts were valid as to such creditors, in the first in- 
stance, without filing. The necessity is much greater for 
requiring copies of such contracts to be filed in the first 
instance in order to make such sales valid as to attaching 
creditors for the five years following the sale than after 
that period, for the reason that in most cases the conditions 
upon which the sales are made will have been fulfilled be- 
fore the five years have elapsed, leaving but a small pro- 
portion of such contracts in force after that time to be af- 
fected by the section. If such contracts are valid without 
filing for five years as against attaching creditors, why 
should they, after that time, be annually refiled so as to 
preserve their validity as against such creditors? We think 
it was the policy of the legislature to place attaching cred- 
itors on an equality with creditors who have reduced their 
claims to judgments, so far as conditional sales of personal 
property are concerned, and that such intention is manifest 
from the language employed in the section quoted, 

We have examined the three authorities cited by the de- 
fendant in error. Daniel v. Sorreils et al., 9 Ala., 436, is 
based upon the statute of Alabama, relating to the registry 
of conveyances of real estate which declares that “all deeds 
recorded within six months from the date of their execu- 
ion, shall have force, and be valid and operative between 
the parties thereto and subsequent creditors and purchas- 
ers; and all deeds recorded after the expiration of six 
months shall be valid and operative from the date of their 
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registration, as to creditors and subsequent purchasers; 
Provided, ‘The same shall be valid at all times between 
the contracting parties thereto.” It was ruled that the sec- 
tion did not apply to creditors at large, but such as have 
obtained a lien by the recovery of a judgment. 

The statute of that state was subsequently changed by 
substituting the term judgment creditors for the word cred- 
itor. Under the section as thus changed the case of Tut- 
wiler v. Montgomery, 73 Ala., 263, arose, in which it was 
held that the only class of creditors protected by the stat- 
ute against unregistered conveyances of Jand, whether ab- 
solute or conditional, are judgment creditors. The case of 
Garwood v. Garwood, 4 Hal. [N. J. Eq. ], 193, construes the 
statute of New Jersey, which declares that every deed or 
conveyance of or for any lands, tenements, or hereditaments 
to any purchaser of the same, shall be void and of no ef- 
fect against a subsequent judgment creditor, or bona fide 
purchaser or mortgagee, for a valuable consideration, not 
having notice thereof, unless such deed or conveyance shall 
be acknowledged or proved and recorded, or lodged for 
that purpose within fifteen days after the time of signing, 
sealing, and delivering the same. It was held that when 
judgment is rendered on an attachment, and not earlier, the 
plaintiff acquires the character of a judgment creditor, and 
that the omission to record a deed within fifteen days after 
it is executed does not invalidate it, if recorded before 
judgment is rendered, although the Jand was previously 
attached. The statutes under which these cases were de- 
cided are materially different from our own. They do not 
include the term “attaching creditors” which appears in 
the section we have under consideration, and the authori- 
ties cited do not conflict with the construction we place 
upon our statute. 

As the evidence before the jury was conflicting as to 
whether McCague Bros. or their attorneys, prior to the 
levy of the attachments, were informed of the lien of Tufts 
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upon the fountain, the court should not have directed a 
verdict, but should have submitted the disputed question of 
fact to the jury for their determination. If the attaching 
creditors or their attorneys had such notice, it is as effectual 
as the filing of the contract to render the sale and transfer 
valid. The judgment is reversed and the cause remanded 
for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Gus. WEINECKE V. STATE OF NEBRASKA. 
[FILED Fepruary 17, 1892.] 


1. Criminal Law: OsstTrucTIons oN RAILROAD TRACK. Held, 
That the evidence justifies the finding of the jury that the de- 
fendant was guilty of willfully and maliciously placing an ob- 
struction upon the railroad track as alleged in tbe information. 


: ConFEssions. When the crime charged is fully estab- 
lished by competent testimony, the free and voluntary confession 
of the defendant may be proven for the purpose of connecting 
him with the offense. 


: CONVICTION ON ONE COUNT, ACQUITTAL ON ANOTHER. 
The information contains two counts, each charging a separate 
offense. There was a verdictof guilty under one count, and an 
acquittal of the other, though the evidence would have justified 
a conviction of both offenses charged. Held, That the findings 
are not inconsistent with each other, and that the accused was 
not prejudiced by the findings returned in his favor. 


THE VENUE OF AN OFFENSE MAY BE PROVEN like any 
other fact in a criminal case. It need not be established by di- 
rect testimony, nor in the words of the information, but if from 
the facts in evidence the only rational conclusion which can be 
drawn is that the crime was committed in the county alleged, 


the proof is sufficient. 
e 
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5. : VARIANCE. There is no variance between the allegations 
of the second count of the information and the evidence intro- 
duced in support thereof. 

6. : SENTENCE: Revigw. When the sentence imposed in a 


criminal case is within the limits fixed by statute, it will not 
be disturbed, unless it appears that there has been an abuse of 
discretion. 


Error to the district court for Merrick county. Tried 
below before Post, J. 


A, Ewing, for plaintiff in error. 


Geo. H. Hastings, and W. T. Thompson, contra, cited: 
1 Greenleaf, Ev., secs. 6, 217, 219; 1 Bishop, Crim. Proc., 
secs. 348, 4886; People v. Manning, 48 Cal., 336; Whar- 
ton, Crim. Ev. [9 Ed.], sec. 108; State v. Turner, 6 Bax. 
{Tenn.], 201; Casey v. State, 20 Neb., 159; 2 Thompson, 
Trials, sec. 2606. 


Norvat, J. 


The information upon which the plaintiff in error was 
tried contains two counts. In the first count the accused 
is charged with willfully and maliciously displacing and 
removing the spikes and bolts from one of the rails of the 
track of the main line of the Union Pacific railroad. By 
the second count he is charged with willfully and ma- 
liciously placing an obstruction upon and across the track 
of said railroad. Upon the trial the plaintiff in error was 
acquitted upon the first count, and a verdict of guilty was 
returned upon the second count of the information. A 
motion for a new trial was filed, alleging the following 
grounds: 

“1, The verdict is not sustained by sufficient evidence. 

“2, The verdict is contrary to law. 

“3, Error of law occurring at the trial.” 

The motion was denied, and thereupon the defendant 
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was sentenced to imprisonment in the penitentiary for five 
years. 

The prosecution was brought under section 93 of the 
Criminal Code, which provides that ‘“‘every person who 
shall willfully and maliciously remove, break, displace, 
throw down, destroy, or in any manner injure any iron, 
wooden, or other rail, or any branches, or branchways, or 
any part of the tracks, or any bridge, viaduct, culvert, 
trestle work, embankment, parapet, or other fixture, or any 
part thereof, attached to or connected with such tracks of 
any railroad in this state, now in operation, or which shall 
hereafter be put in operation, or who shall willfully and 
maliciously place any obstruction upon the rail or rails, 
track or tracks, of any such railroad, shall be punished by 
imprisonment in the penitentiary not less than one year 
nor more than twenty years,” etc. 

Neither in the petition in error nor the brief filed is 
auy complaint made of the instructions, or of any ruling 
of the trial court in the admission and rejection of testi- 
mony, but the principal ground urged for reversal is that 
the verdict is not justified by theevidence. By undisputed 
testimony it is shown that near 12 o’clock of the night 
of August 24, 1890, and a short distance from the town of 
Chapman, in Merrick county, all the spikes and bolts were 
removed from one of the rails which formed a part of the 
main track of the railroad, then owned and operated by the 
Union Pacific Railway Company, and a steel claw-bar, 
about six feet long and two inches thick, was placed in 
such position upon one of the rails of the track and against 
a tie, as would most likely have derailed a train, had 
one attempted to pass. ‘The testimony also shows that the 
tool house of the company at Chapman station was broken 
open and the claw-bar in question taken therefrom. 
Shortly after 12 o’clock of the night referred to, the de- 
fendant went into the office of the railway company at 
Chapman and informed the night operator that the track 
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had been tampered with. The section men were at once 
notified, who soon made tha necessary repairs. At the re- 
quest of the operator, the defendant accom panied the section 
men and showed them the place. He returned with the 
men to Chapman, where, shortly thereafter, he was arrested 
upon the charge for which he was subsequently tried and 
convicted. Soon after the defendant’s arrest he was placed 
in jail at Grand Island, where he occupied a cell with one 
John Mulroy, who was detained therein as a witness for 
the state in a criminal case pending in Hall county. 

Upon the trial of the defendant, John Mulroy was called 
as a witness for the state, who testified on direct examina- 
tion, as follows: 


. When did you see him? 

. The morning after he done this act. 

Do you know the time he was brought to jail there 

—about the time? 
A. Yes, sir; it was Monday morning, about 5 o’clock. 
Q. On that day did you hear him say, or anything said, 

in regard to what he was there for? 

No, sir; not right then. 

. When did you? 

. The next day after. 

. What did you hear? 

. The next night he was crying in bed. 

. Whether you know what he was there for? 

Yes, sir; he asked me what I was in for, and I told 

and I asked what he was in for, and he told me. 

5 


Q. Did you ever see the defendant before? 
A. Yes, sir. 

Q. Where did you see him ? 

A. In Grand Island. 

Q. In the jail at Grand Island? 

A. Yes, sir. 

Q. You was there detained as a witness? 
A. Yes, sir. 

Q 

A 

Q. 
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Q. What did he say? 

A. He said on account of the train wreck; he tried to 
wreck a train down here, and that was what they had him 
for. 

Q. Did he sleep with you? 

A. Yes, sir; in the same bed with me. 

Q. Did you, after that time, hear him say anything 
about the matter? ‘ 

A. Yes, sir; that night when I went to bed he was lay- 
ing in bed, and he was crying, and I asked what was the 
matter; he- said he was sorry, and I says, sorry for what? 
he said sorry for doing it; and I said, did you do it? and 
he said yes; and I said, what did you do it for? and he 
said he thought he could make some money; and I got up 
and told the watchman outside; and then I went up and 
told the prisoners in the jail—told them all. 

A rigid cross-examination of the witness failed to break 
down or impair his testimony given in chief, but shows 
that he was a disinterested witness and had no bias or 
prejudice against the accused. 

Fred. G. Schaffer, the deputy sheriff of Merrick county, 
testified, in effect, that a short time before the trial the de- 
fendant stated to the witness that he displaced the rail and 
placed the obstruction upon the track. 

The defendant testified that he started on foot from 
Grand Island between 3 and 4 o’clock in the afternoon of 
August 24th, following the railroad track to a point about 
half mile west of Chapman. It being about dusk and 
having no money to pay for lodging, he went into a corn- 
. field about three rods from the railroad, made a bed upon 
the ground with his overcoat and some corn-stalks, where 
he laid down and went to sleep. We quote from the rec- 
ord his version of what took place: “I commenced to 
sleep, and after I woke up again I heard a train come, and 
I woke up again and laid down a while then, and I woke 
up and heard somebody pounding on the iron, and I went 
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up and looked at it, and I thought it was the section men, 
and I saw two men there working, and I went back again 
and laid down and thought over it, that I didn’t see any 
lights, and I went out again and saw what they were doing 
there; and I went to the railroad crossing a little further 
down there, and them fellows saw me and hollowed to me 
to stay there or come up to them, and I didn’t go and they 
commenced to swear and come up to me; and I went down 
the track and soon as I commenced to go down they com- 
menced to run after me and I run too, and afterwards they 
shot at me, and [ went to the depot and told the night op- 
erator what I saw there.” 

On cross-examination the defendant testified, among other 
things, as follows: 

Q. How long do you think you had been asleep before 
you woke up? 

A. I couldn’t tell how long it was. 

Q. What woke you up? 

A. First I heard a train coming by. 

Q. Did the train go by? 

A. Yes, sir. 

Q. How long after the train went by was it before you 
heard these men at work ? 

A. Must be a half an hour or something like that. 

Q. And you was awake all that time? 

A. I was laying down, kind of dozing. 

Q. You wasn’t fast asleep? 

A. No, sir. 

Q. And you was kind of awake for about a half an 
hour? 

A. Yes, sir. 

Q. And then you heard what? 

A. Somebody working on the railroad with irons. 
Somebody pounding. 

Q. Did you hear any voices? 

A. Yes, sir; [ heard someone talk, 
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Q. Could you understand what they said, whether they 
were talking in English or some other language? 

A. No, sir; I could not tell. 

Q. How long did you hear them pound this way before 
you got up and went towards them? 

A. I looked up and went up there. 

Q. Did you get up on your feet? 

A. Yes, sir. 

Q. And could you see anybody? 

A. No, sir. 
Q. You went out of the corn-field? 
A. Yes, sir. 
Q. And why couldn’t you see them, was the corn so 


A. The corn was in the road there. 

Q. And then what did you do? 

A. I went out to the road and then I seen two men 
there. 

Q. How far was these two men from you when you got 
to the edge of the corn ? 

A. They werea little ways. 

Q. Were they as far as from here to that door over 
there? 

A. No, sir; they were not quite so far. 

Q. What did they say to you? 

A. They didn’t say anything then; I thought it was 
the section men and I went back. 

Q. Went back to bed? 

A. Yes, sir; and I laid down again and thought on it, 
and if the section men ought to have some light of some 
kind, and I didn’t see any light. 

Q. When you went out to the edge of the corn you 
could see these men at: work, could you? 

A. Yes, sir. 

Q. And they could see you if they looked? 

A. Yes, sir. 
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. And they kept on with the work? 


Yes, sir. 

And they had no light? 

No, sir. 

And it was a rather cloudy night? 

Yes, sir. 

And you went back to your bed? 

Yes, sir. 

How long did you stay there before you heard any 
noise ? 

I heard a noise right along. 

You didn’t say a word? 

No, sir. 

They kept at work? 

Yes, sir. 

And you went out again? 

Yes, sir. 

Why? 

I wanted to see what was there. 

Because you thought they didn’t have any light? 
Yes, sir. 

And section men would have a light? 

Yes, sir. 

And you didn’t think of that till you got back to 
bed? 


. No, sir. 


And you went where, then? 


. To the crossing. 


How far was that from where they went to work? 


. About three or four rods, I guess. 


And then what took place? 


. I stood there, and I guess they seen me or heard me 


and they hollowed at me. 


Q. 
A. 
Q. 


What did they hollow to you? 
What am I doing there? 
What else did they say to you? 
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A. They came to me. 

Q. You said on your direct examination they hollowed 
to you to come to them? 

A. No, sir. 

Q. I understood you to say they hollowed to you to 
come and you started the other way. What did they say 
to you? 

- They hollowed to me what am I doing there? 

. What you were doing there? 

Yes, sir. 

. More than one hollow? 

. Yes, sir; only that one fellow hollowed at me. 

. Hollow loud? 

. Yes, sir. 

. Did he swear? 

. Yes, sir—called me names and everything. 

. Did he swear before you started to run? 

Well, so soon as he commenced to swear at me I 
went down the road and when I commenced to run he 
commenced to call me bad names. 

You went down the railroad? 

Yes, sir. 

. Toward Chapman; you run down that way? 

. Yes, sir; towards Chapman, 

. And he kept hollowing for you? 

Yes, sir. 

. And then what else did they do. 

. After they run after me and I run too they com- 
menced to shoot at me too. 

Q. How many shots ? 

A. Four shots. 

Q. Did you count them? 

A. I heard four shots. 

Although the defendant denies under oath that he com- 
mitted the offense, the weight and credit to be given his 
testimony was for the jury to determine after they had 
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considered all the facts and circumstances in evidence. In 
weighing the testimony, they doubtless, as they had a per- 
fect right to do, took into consideration his interest in the 
result of the case, the reasonableness of his story as to his 
whereabouts and actions on the night the offense was com- 
mitted, and his admissions made out of court. We are 
not surprised that the jury did not accept the defendant’s 
story as being true. It is improbable that the persons 
whom the defendant claims to have discovered molesting 
the track should complete their work after knowing they 
were detected, and then pursne the one who discovered 
them in their crime, It is reasonable to suppose that the 
parties, as soon as they were aware that they were observed, 
would have fled and left the work unfinished. Again, it 
is not at all likely that any one, after discovering the per- 
sons in the perpetration of the offense at that time of 
night, would have gone back to bed and lain there until 
the work was finished, as the defendant contends, and then 
run to the station and give the alarm. The fact that the 
defendant apprised the company of the condition of the 
track is entirely consistent with the theory of the prosecu- 
tion, that the object of the defendant in committing the 
offense was to obtaina reward from the company for giving 
the information. 

As to the alleged confessions, the record discloses that 
they were made freely and voluntarily, and without induce- 
ment of any kind. The crime charged was clearly estab- 
lished by other competent testimony, and the proof shows 
that the defendant was so situated that he had the oppor- 
tunity tocommitit. The alleged confessions or admissions, 
if true, were sufficient to connect the defendant with the 
offense. Besides, there is in the record proof of facts and 
circumstances connected with or surrounding the commis- 
sion of the offense which tends toestablish the defendant’s 
guilt. The evidence would have justified a conviction 
under both counts of the information. Both offenses were 
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committed by the same person and at the same time. It 
is, indeed, unexplainable how the jury arrived at the verdict 
returned, As a separate offense is charged in each count, 
the verdict is not void. The defendant cannot complain 
because he was acquitted of the first offense. The error 
was in his favor. (State v. Turner, 6 Baxt. [Tenn.], 201.) 

It is claimed that the venue of the offense was not 
proven. It is established by uncontradicted testimony 
that the place where the track was tampered with was not 
over one-half a mile west of the town of Chapman. The 
witness A. B. Cady, the agent of the company at Chap- 
man, testified that he had passed by the place, but did not 
examine it; that it is a part of the Union Pacific Railway 
and is in the county of Merrick, and state of Nebraska. 
This was sufficient to authorize the jury in drawing the 
conclusion that the place of the venue was that laid in the 
information, there being no evidence tending to show the 
contrary, although no one testified that the place of the 
offense was ever pointed out to the witness by a person 
familiar with its location. The venue of an offense may 
be proven like any other fact in a criminal case. It need 
not be established by positive testimony, nor in the words 
of the information; but if from the facts appearing in 
evidence the only rational conclusion which can be drawn 
is that the offense was committed in the county alleged, it 
is sufficient. It will be presumed that the trial court and 
jury knew the boundaries of the county where the trial 
took place and that the town of Chapman was in such 
county. Suppose, upon a trial of a criminal cause in Lan- 
caster county, it be proven that the alleged offense was 
committed within one-half mile of the city of Lincoln, 
would not the venue be as completely established as if a wit- 
ness had testified that the precise place was in Lancaster 
county? To ask the question is to evoke au affirmative 
answer. 

There is no material variance between the allegations of 
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the second count of the information and the testimony in- 
troduced to sustain the same. While the second count 
charges that the obstruction was placed “upon and across” 
the railroad track and the testimony introduced to sustain 
said count only shows that the claw-bar was placed upon 
one of the rails of the track, and not across it, yet the 
variance between the allegation and proof is immaterial 
and in no manner prejudicial to the accused. It will be 
observed that the statute we have quoted makes it a crime 
punishable by imprisonment in the penitentiary for a per- 
son to willfully and maliciously place any obstruction 
upon the “rail or rails, track or tracks” of a railroad in 
operation in this state. It is not essential to a conviction 
that it be established that the obstruction was placed across 
the track, nor was it necessary that the county attorney 
should have averred that it was so placed, so long as it 
was charged that it was put upon the railroad track. 

It is finally urged that the sentence is excessive. It is 
within the limits fixed by statute, which makes the maxi- 
mum punishment in such cases at twenty years’ imprison- 
ment and the minimum at one year. The judge, in pass- 
ing sentence, doubtless took into consideration and gave 
sufficient weight to the recommendation of the jury to 
make the sentence light, and to the fact that there was no 
loss of life or property occasioned by the obstruction and 
that such was not the motive of the defendant. There 
does not appear to have been any abuse of discretion in 
fixing the time of imprisonment, and it will not be dis- 
turbed. The judgment is 


AFFIRMED. 
MaxweE.t, Cu. J., concurs. 


Post, J., having tried the case in the court below, took 
no part in the decision. 
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JOHN JOHNSON vy. LEwis W. PARROTTE ET AL. 
{FILED FEBRUARY 17, 1892.] 


1. Judgments: Serrina AsipE AFTER TERM: FINAL ORDER. 
An order setting aside a judgment under the provisions of sec- 
tion 318 of the Code, on grounds discovered subsequent to the 
adjournment of the term at which such judgment was rendered, 
is a final order and may be reviewed on petition in error. 


PLEADING: DILIGENCE. In such proceeding it 
niust affirmatively appear that the grounds alleged could not 
with reasonable diligence have been discovered during the term 
at which the verdict was rendered or decision made, and a pe- 
tition which contains no allegation of diligence is fatally de- 
fective. 


3. Verdict: IMPEACHMENT: THE TESTIMONY OF JURORS will not 
be received to impeach or avoid their verdict in respect to mat- 
ters which essentially inhere in the verdict itself, as that they 
agreed to the verdict from motives of ill-will toward the un- 
successful party or a third party supposed to be directly inter- 
ested in the controversy, or other matters resting alone in the 
breasts of the jurors. 


4. New Trial: PETITION examined, and held, not to state facts 
sufficient to entitle the petitioner to a new trial. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Hartman & Dryden,and A. H. Connor, for plaintiff in 
error, cited, as to final order: Tingly v. Dolby, 13 Neb., 
371; Crowell v. Horacek, 12 Id., 622, Pleading dili- 
gence: Railroad Co. v. Dobson, 17 Neb., 450; Astel v, 
Warden, 7 Id.,187. Impeachment of verdict: 2 Thomp- 
son, New Trials, 2618; Stewart v. Hinkle, 13 Pac. Rep. 
[Cal.], 494; Taylor v. Garnett, 11 N. E. Rep. [Ind.], 309; 
Allison v. People, 45 Ill., 37; Adams v. Edgerton, 3S. W. 
Rep. [Ark.], 628; Hilliard, Trials, 240, and cases, 


Calkins & Pratt, contra, cited, as to final order, Artman 
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v. West Point Mfg. Co., 16 Neb., 572, and challenged the 
correctness of Kruger v. Harvester Co., 9 Neb., 526, be- 
cause not sustained by the cases which it cites. As to im- 
peachment of verdict: Stephen, Dig. of Ev., art. 11. 


Post, J. 


This was an action brought by the plaintiff in error to 
recover damages from the defendants in error on account of 
alleged false and fraudulent representations in the sale of 
certain sheep. A verdict was returned April 29, 1885, for 
plaintiff, for $981.50, whereupon a motion was made for 
a new trial. Pending the decision of the court upon said 
motion the parties entered into the following stipulation 
in writing: “That if the court shall grant a new trial 
herein that the said plaintiff may review said order grant- 
ing a new trial by petition in error to the supreme court; 
and if said supreme court shall confirm said order grant- 
ing a new trial, that judgment absolute shall be rendered 
against the plaintiff, dismissing his action with costs; 
but if said supreme court reverse said order, then that 
judgment absolute shall be rendered against the defendants 
for amount of verdict and costs.” The district court af- 
terwards sustained the motion for a new trial, and the 
plaintiff removed the case to this court by petition in error, 
where the order sustaining the motion for a new trial was, 
at the January, 1888, term, reversed, and judgment en- 
tered on the verdict in accordance with the foregoing stip- 
ulation. (See 23 Neb., 232.) 

On the 27th day of June, 1888, the defendants in error 
filed their petition in the district court for a new trial, 
which was heard on the 19th day of September, 1889, and 
the judgment of this court set aside and a ne~ trial allowed 
in accordance with the prayer of said petition. 

Plaintiff in error now complains of the order last 
named and seeks its reversal by this court. 

There is a preliminary contention raised by the defend- 
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ants in error, viz., that the order setting aside the judg- 
ment and allowing a new trial on their petition is not a 
final order and will not be reviewed until after a second 
trial and judgment. This precise question was before this 
court in Kruger v. Harvester Co., 9 Neb., 626, in which 
it was held that the order allowing a new trial was a final 
order within the meaning of the Code. Counsel for de- 
fendants in error, however, assail the rule therein an- 
nounced and ask us to overrule that case. The writer 
well remembers making the same contention in Kruger v. 
Harvester Co., but is satisfied that the holding therein is 
correct and should be adhered to. The proceeding con- 
templated by section 318 is in the nature of an action. 
For instance, it is by petition filed as in other cases, Sum- 
mons issues as in other cases, and the case is placed upon 
the trial docket and witnesses examined as in other cases. 
In short, it is a proceeding independent of the original ac- 
tion and its determination is a final order for the purpose 
of review by petition in error. 

The following is the petition for a new trial, omitting 
formal allegations : 

“And thesaid plaintiffs further say that they ought to 
be granted a new trial herein, on account of surprise, newly 
discovered evidence, and improper conduct of the jury, 
all discovered since filing said first motion for a new trial 
and since the order of the court granting the same, as will 
hereafter more particularly appear. 

“And the said plaintiffs say that one KE. T. Tufts, ajuror 
in said case, after finding said verdict, stated that he did 
not decide said case for the defendant (plaintiff in said case), 
because he believed the plaintiffs (defendants in said case) 
knew or believed the said sheep were diseased, but because 
he believed that one F. G. Grable, who was a witness in 
said case, was the real party in interest, instead of the said 
Louis and Mareus L. Parrotte,and that he owed Grable a 
grudge; that one J. M. Bagley, who served as a juror in 
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said case after the trial thereof, after rendering sail verdict 

stated that he did not believe that the plaintiffs (defend- 

ants in said action) knew said sheep were sick or infected, 

but that he believed that said F. G. Grable was the real 
party in interest, and that he (Grable) had brought a great 

many scabby sheep into the country and sold them to the 
farmers, and that he wanted to make an example of him. 

And plaintiffs charge the fact to be, that although there 
was no evidence that said Grable was in any way inter- 

ested in said matter, and although he was not in truth and 

in fact so interested, the said jury wrongfully and improp- 

erly assumed that said F. G. Grable was a party in said 

suit, and wrongfully found for the said Jolson, on the 

statements of each other, that the said Grable had sonie time 

sold scabby sheep, and to satisfy feelings of prejudice against 

said Grable, found said verdict, aud not otherwise; that cach 

and all of said jurors answered, before being sworn to try 

said case, that they had no bias or prejudice against the 
parties, and stood indifferent in the case, but that in fact 
the said Bagley and Tufts were each prejudiced against 
said Grable, and, without any evidence, assumed that he 
was a party, and then decided according to their said preju- 

dice, and against the evidence. And that H. C. Green, 
a juror in said case, was prejudiced against sheep droves 
in general and disqualified to sit in said case.” 

There is a further allegation relating to the testimony of 
an absent witness, but as no attempt was made to sustain it 
by proof, it may be dismissed without further reference. 
It should be mentioned in this connection that the plaintiff 
in error objected to the introduction of any evidence in 
support of the petition, on the ground that it did not state 
facts sufficient to entitle the plaintiffs below to any relief, 
which was overruled and exception duly taken. In over- 
ruling this objection the court erred. 

The petition is clearly insufficient under the provisions of 
section 318 of the Code, fir=t, because there is no allegation 
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of diligence whatever. It is not even charged that the facts 
upon which the application is based could not with reason- 
able diligence have been discovered during the term at 
which the verdict was rendered—a necessary allegation. 
Nor is it sufficient to charge diligence in the language of 
the statute, The petition should state the facts and not 
the conclusion of the petitioner. It should appear from the 
petition what efforts have been made to discover the new 
evidence or the misconduct of the jury or prevailing party. 
on account of the judgment assailed, or facts which will 
excuse the making of such efforts. Such is the settled rule 
in this state. (B. & AM. R. Co. v. Dobson, 17 Neb., 450.) 
The petition is insufficient, secondly, because the alleged 
subsequent admissions of the jurors Bagley and Tufts are 
inadmissible for the purpose of impeaching their verdict. 
This court in Harris v. State, 24 Neb., 803, held the affi- 
davits of jurors admissible for the purpose of avoiding 
their verdict within certain limitations, viz., to prove mat- 
ters occurring during the trial or in the jury room which 
do not essentially inhere in the verdict itself. In that case 
Chief Justice ReEss, speaking for the court (page 809), 
says: “It is a well established rule of law, so far as we 
know (unless changed by statute), that affidavits of jurors 
will not be received for the purpose of impeaching their 
verdict in respect to a matter which essentially inheres in 
the verdict itself, as that the juror was mistaken in a com- 
putation, or misuuderstood a witness, or did not compre- 
hend the instruction of the court. The reason for the 
rule is that the matters referred to being alone within the 
breast of each juror it would be impossible to rebut any 
statements which might be made.” Citing with approval, 
Coules v. R. Co., 32 Ta., 515, and Perry v. Bailey, 12 
Kan., 539. Again, on the same page he says: “This (the 
admission of affidavits of jurors) is confined to such overt 
acts as may be seen or heard, and about which all the 
jurors may testify with equal knowledge.” Had the affi- 


VoL. 34] JANUARY TERM, 1892. 31 


Johnson y¥. Parrotte. 


davits of the jurors been offered to the same effect, proving 
that in rendering their verdict they had been inspired by 
an unworthy motive, neither known to or shared by their 
fellow jurors, such evidence would certainly have been ex- 
cluded on the grounds of public policy, universally recog- 
nized by the courts. 

Primary evidence—that is, the testimony of the jurors 
themselves—being inadmissible to impeach their verdict 
for the reasons stated, can the same end be attained by the 
introduction of secondary evidence? This question is well 
answered by Thompson in his work on Trials, sec. 2622, 
as follows: ‘“ What the law will not allow to be proved-by 
the oath of the person having the knowledge, it obviously 
will not allow to be proved by the oath of another person 
deriving his information from the unsworn statements of 
the former person. It follows that the affidavits of coun- 
sel, or other persons, of the misconduct of the jury, upon 
information derived from particular jurors, will not be 
heard to impeach the verdict. If the same grounds of 
public policy did not intervene as in the case where the 
fact is sought to be proved by the oath of the juror him- 
self, a consideration of the infirmity which attaches to 
hearsay testimony would operate to exclude it.” 

Since the judgment must be reversed for the reasons 
stated, it will not be necessary to notice the other questions 
argued, The judgment of the district court is reversed 
and the petition for a new trial dismissed. 


REVERSED, 


THE other judges concur. 
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D. A. SHUFELDT ET AL., APPELLEES, v. M. E. Ganpy, 
APPELLANT. 


[FILED FEBRUARY 17, 1892.] 


1, Judgments: SETTING ASIDE 1N Equity. The jurisdiction of 
courts of equity to set aside judgments at law will be exercised 
only when it appears that the judgment complained of is un- 
conscionable, and when the party applying had no opportunity 
to make defense, or was prevented from so doing by accident or 
the fraud of the opposing party. 


: LacHES. Equity will not interfere to relieve a 
party who, being under no disability, has failed to make his 
defense at law on account of his own negligence. 


3 


3. : Fraup which is available as a ground for avoid- 
ing a judgment by a court of equity, must have intervened in 
the action or proceeding in which the judgment was obtained. 
Fraud in an antecedent transaction not connected with the 


judgment is not of itself sufficient. 


4. 


: EVIDENCE examined, and held, not sufficient to 
entitle plaintiff to relief agaiust certain judgments rendered 
against them by confession. 


APPEAL from the district court for Richardson county. 
Heard below before Broapy, J. 


E. W. Thomas, for appellant, cited: Freeman, Judg- 
ments, sec. 547, 557; Caley v. Morgan, 114 Ind., 350, 
455; Weigley v. Matron, 125 Ill., 64; 1 High, Injunc- 
tion, secs. 2, 113, 127, 180; 2 Story, Eq. Jur., secs. 875, 
1574; Carrington v. Holabird, 17 Conn., 580, 539; Ram- 
seur v. Brownell, 12 8. W. Rep. [Ark.}, 200; Mason v. 

Wilkams, 5 Am. Dee. [Va.], 505. 


F. Martin, contra. 


Post, J. 


It was held on a former appeal in this case that the pe- 
tition did not state facts which would entitle the plaintiffa 
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to relief in equity against the judgments complained of. 
(See 25 Neb., 602.) An amended petition was subse- 
quently filed and a second trial had, and defendant again 
appeals, 

We deem it unnecessary to notice the first question ar- 
gued, namely, the sufficiency of the amended petition, since 
in our judgment there is a failure of proof and defendant 
is entitled to judgment on that ground. 

On the 11th day of October, 1887, B. F. Berry, a jus- 
tice of the peace for Richardson county, entered four sep- 
arate judgments against the plaintiffs by confession in 
favor of defendant. Said judgments were rendered on 
the four joint and several notes of plaintiffs, executed in 
favor of defendant, dated October 10, 1887, and by their 
terms due one day after date. Plaintiffs contend that said 
notes were without any consideration whatever, and that 
the entering of said judgments was procured by means 
of the fraud and conspiracy of defendant’s husband and 

- agent and the said justice of the peace. It will serve no 
useful purpose to discuss in this connection the question of 
the consideration of the notes. The testimony of the wit- 
nesses upon that point is conflicting, and a finding in plaint- 
iffs’ favor, it is assumed, might be sustained, although a 
finding for defendant would be quite as consistent with all 
the evidence. The evidence, however, is clearly insuffi- 
cient to warrant a court of equity in restraining the en- 
forcement of a judgment at law. Upon that branch of 
the case the finding for plaintiffs cannot be sustained. 

The facts, briefly stated, are these: On the day in ques- 
tion the parties met at the office of Dr. Gandy, defendant’s 
husband, for settlement. Defendant then held two notes 
of plaintiffs, each bearing date of January 27, 1887, 
amounting in the aggregate to $682, and each bearing in- 
terest at ten per cent from date. Dr. Gandy, acting for 
defendant, insisted that there was due from plaintiffs, in- 
cluding interest on the two notes and other items not nec- 


6 
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essary to mention here, the sum of $788. Plaintiffs 
asserted that their indebtedness did not amount to the sum 
named, and insisted upon a second and third calculation, 
which was made by Dr. Gandy. They finally referred 
the question of the amount to Mr. Berry, the justice of 
the peace, who made a calculation with the same result. 
They then signed the notes in controversy, which were 
called by all the parties judgment notes, and all bearing the 
date of the day previous. Mr. Berry then, while plaintiffs 
were waiting, and in their presence, made four entries in his 
docket, of which the following is a copy, the formal entry of 
the judgment being made subsequently by him in his office: 
“ Before B. F. Berry, a Justice of the Peace within and for 

Humboldt Precinct, in Richardson County, Nebraska. 
“M. E. aN Plaintiff, ) 


J. Busy, Defendants. 

“Plaintiff says there is due from the defendants D. A. - 
Shufeldt and Mary J. Bush the sum of $197 on a note of 
which the following is a copy: 


“¢$197, Humpowpt, Nesr., Oct. 10, 1887. 

“One day after date I promise to pay to M. E. Gandy, 
or bearer, one hundred and ninety-seven dollars, with 10 
per cent interest from date until paid. 

“¢ (Signed) D. A. SHUFELDT. 
“¢M. J. Busu,’ 

“ The parties appear, and the defendants D. A. Shufeldt 
and Mary J. Bush waived process and entered their ap- 
pearance in the cause and say that they are indebted to the 
plaintiff upon said promissory note in the sum of one hun- 
dred and ninety-seven dollars, and ask to have judgment 
rendered against them therefor. 

“Done at Humboldt, Nebraska, this October 11, 1887. 

“ (Signed) D. A. SaHUFELDT. 
“M. J. Busu.” 


D. A. Bae ae AND M. { 
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The foregoing statement and request for judgment was. 
signed by both plaintiffs upon the docket of the justice in 
each case. Plaintiffs charge and testify that they did not. 
know that Mr. Berry was a justice of the peace and that 
they thought they were merely signing copies of the notes 
in one of Dr. Gandy’s books, and did not understand that 
judgments were being entered against them. In this they 
are contradicted by Dr. Gandy and his daughter, who were 
present during all the transaction, and also by the justice 
of the peace. The latter is a disinterested witness and 
certainly displays no partiality for defendant in his testi- 
mony. He testifies positively that Shufeldt came to his 
office and requested him to go over to Dr. Gandy’s to 
take a confession of judgment. He says: 

Q. How did you come to go over to Dr. oan s office 
at that time? 

A. By the request of D. A. Shufeldt. 

Q. What did he say ? 

A. He wished me to go over to take a confession of - 
judgment in favor of Dr. Gandy—I am using my own 
language. I don’t remember just what he said—against 
him and Mrs. Bush. 

Q. In favor of whom ? 

A. Of M. E. Gandy. 

Q. M. E. Gandy is the wife of Dr. Gandy? 

A. Yes; making the excuse that there was a crowd in 
the office, he didn’t want to bring his wife up in the office, 

Q. Was she his wife then? 

A. Mrs. Bush, she is his wife now. 

Again he is asked : 

Q. Do you know whether Shufeldt knew you were a 
justice of the peace. 

A. I think he did, we had been acquainted five or six 
years and he had been in my office repeatedly, and I had 
his note with Mrs. Bush’s husband as surety in the office; 
they renewed it at one time. 
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Plaintiffs further charge and testify that they are illit- 
erate and possess no knowledge whatever of business or 
business methods, yet from the testimony of Shufeldt, the 
principal on said notes, it appears that he keeps a book, and 
in this action claims on a book account. We think the 
claim of illiteracy is not sustained by the proofs. 

Courts of equity will not interfere with or set aside 
judgments at law upon such doubtful and unsubstantial 
grounds, We are satisfied that the confession of the 
judgments was the deliberate and voluntary act of the 
plaintiffs, who were at the time fully advised as to their 
rights in the premises. The rule is well settled that the 
party seeking relief in equity from a judgment at law must 
show clearly that the judgment complained of is the result 
of fraud, accident, or mistake, and not of his own negli- 
gence. (Freeman on Judgments, 502, 503, 506; Black on 
Judgments, 366, 378.) And the fraud which is available 
as a ground for avoiding a judgment by a court of equity 
is something which intervenes in the proceeding by which 
the judgment is obtained and must have occurred in the 
procuring of the judgment. Fraud i: an antecedent trans- 
action not connected with the judgment, such, for instance, 
as false representations in the procuring of a note which is 
the subject, the action is not sufficient. (Black on Judg- 
ments, 370.) As said by Judge Cooley in Miller v. Morse, 
23 Mich, 368: “ Equity will never interfere where a party 
under no disability neglects to make his defense at law.” 
The judgment of the district court is reversed and the pe- 
tition dismissed. 


REVERSED AND DISMISSED. 


THE other judges concur. 
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Howarp W. Zink v. State oF NEBRASKA. 
[FILED FEBRUARY 17, 1892.] 


1. Attorneys: EMBEZZLEMENT. In a prosecution under section 
121 of the Criminal Code, for embezzlement as an attorney at 
law, the fiduciary character of the accused, which is the dis- 
tinguishing feature of the crime of embezzlement, should be 
distinctly charged. 


2, Criminal Law: InFoRMATION: ACCUSED ENTITLED TO A 
Copy. ‘The right conferred upon the accused in a prosecution 
for a felouy by section 436 of the Criminal Code, to a copy of the 
indictment or information, and one day to prepare for trial, is 
a substantial right, to deny which is error. 


: AMENDMENT. When an information for a felony 
is insufficient for want of a material averment, it is error for the 
trial court to permit an amendment supplying such deficiency, 
and require the accused, over his objection, to proceed with the 
trial immediately, refusing him a copy of the amended infor- 
mation, and the statutory time to plead thereto. 


. Whether an information may be amended 
without the consent of the accused by adding thereto material 
allegations, without which it fails to charge a crime, not de- 


termined. 


Error to the district court for Lancaster county. Tried 
below before Hau, J. 


Reese & Gilkeson, and S. H. Sornborger, for plaintiff in 
error, cited, as to the amendment: Com. v. Foynes, 126 
Mass., 267; State v. Squire, 10 N. H., 558; Mentor v. Peo- 
ple, 30 Mich., 91. 


Geo. H. Hastings, contra, cited, on the’same point: 
State v. Washington, 15 Rich. [S. Car.], 39; Bishop, Crim. 
Proc., sec. 714; State v. Weare, 38 N. H., 314; State v. 
Rowley, 12 Conn., 101, 106. 
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Post, J. 


The plaintiff in error was convicted in the district court 
of Lancaster county on the charge of embezzlement as an 
attorney at law, and seeks a reversal of said judgment on 
account of alleged errors, of which it is necessary to notice 
but one. 

From the records of the case it appears that the accused 
was arraigned on the 18th day of April, 1891, and en- 
tered a plea of not guilty to the information, and the trial 
thereof set for the 27th of the same month. On the last 
named day the case was called for trial, when the county 
attorney in behalf of the state asked, and over the objec- 
tion of the accused was given leave, to amend the infor- 
mation by interlining therein the following: “The said 
Howard W. Zink being a duly admitted attorney at law to 
practice in the various courts of the state of Nebraska 
and of Lancaster county.” Accused then objected to being 
tried until he had been furnished a copy of the amended 
information, and demanded the statutory time thereafter 
in which to prepare for trial, which was refused, and he 
was immediately put on his trial without further arraign- 
ment or plea to the information as amended. Theamend- 
ment allowed was a material allegation. We do not 
understand the attorney general to contend that the in- 
formation was sufficient to sustain a conviction without 
the amendment. In an information under section 121 
of the Criminal Code, the fiduciary character of the ac- 
cused, which is the distinguishing feature of the crime of 
embezzlement, must be distinctly charged. (Wharton’s 
Criminal Law, 1940; Bishop’s Crim. Procedure, 232a.) 
Where the statute denounces the act or omission of a par- 
ticular class or description only, such facts by way of 
addition or description must be averred as to bring the 
. accused clearly within the statute and show him to belong 
to the special class designated. (Bassett’s Criminal Plead- 
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ing, 128; People v. Allen, 5 Denio [N. Y.], 76; People v. 
Tyron, 4 Mich., 665; Com. v. Simpson, 9 Met. [Mass. ], 
138; Kibs v. People, 81 IIll., 599.) 

The information upon which the accused was tried was 
essentially different from the one upon which he had been 
arraigned and to which he had been given an opportunity 
to plead. The former charged a felony, while the latter 
is wanting in a necessary ingredient of the crime in ques- 
tion. It is provided by section 436 of the Criminal Code 
that in every case of indictment for a felony a copy of the 
indictment shall be served upon the defendant or his coun- 
sel, and by the last clause of said section it is provided 
that “No one shall be, without his assent, arraigned or 
called upon to answer to any indictment until one day 
shall have elapsed after receiving in person or by counsel 
or having an opportunity to receive a copy of such indict- 
ment as aforesaid.” This right to be furnished with a 
copy of the indictment or information, and one day to 
prepare for trial, is a substantial right which cannot be 
denied the accused in a prosecution for a felony. It is no 
answer to say that the information as filed contains sutti- 
cient matter to indicaté the crime and the person charged. 
We do not agree with the attorney general that there was 
no substantial defense the accused could make before the 
amendment that was not equally available after. He had 
before the amendment this most potent of defenses, that 
he was not charged with a crime and miglit object to being 
put on trial; or, if tried and found guilty, that a motion in 
arrest of judgment would be available. It is time that the 
Criminal Code overlooked technical objections, but the 
simplification of pleading has no application where it 
would unjustly prejudice the accused. And the information 
must always contain enough to apprise him of the acts to 
be proved, and against which he is to defend. (McNair v. 
People, 89 Ill., 441.) ‘There are limits even to legislative 
authority in this direction. It may authorize a change in 
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other respects, but has no authority to dispense with the 
substantial requisite of a distinct, explicit, and certain ac- 
cusation, (Bassett’s Criminal Pleading, 121; 1 Bishop’s 
Crim. Procedure, 77 ef seg.) It is not necessary to deter- 
mine in this case whether an information may, in any case, 
be amended by addition thereto of material allegations. 

We are of the opinion that the ruling of the district 
court in requiring plaintiff in error to proceed with the 
trial on the amended information immediately, and de- 
nying him a copy thereof and the statutory time to an- 
swer, is error, for which the judgment must be reversed 
and the case remanded for a second trial. It is not neces- 
sary to notice the other questions argued, 


REVERSED AND REMANDED. 


THE other judges concur. 


S. E. SoLoMon ET AL., APPELLANTS, V. J. A. FLEMING 
ET AL., APPELLEES. 


[FILED FEBRUARY 17, 1892.] 


1. County Seat: RELocATIoN. Where, at an election called for 
the purpose of relocating a county seat, the place at which the 
connty seat is then located receives three-fifths of all the votes 
cast, there is a relocation within the meaning of the statute. 


: New ELeEction. Where at snch an election the 
county seat is relocated at the place where it was located, at the 
time of the holding thereof, there is no authority for the calling 
of an election to relocate the county seat in such county within 
five years next following such relocation. 


3. Injunction: Waste or Puslic Funps. A court of equity 
will, on the application of resident taxpayers, restrain public 
officers from doing an illegal act where the effect of such act, 
if consummated, would be a waste of public funds raised by 
taxation. 
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APPEAL from the district court for Hitchcock county. 
Heard below before CocHRAN, J. 


J. W. Cole, for appellants, cited, contending that a con- 
struction which exempted the five-year limitation from 
applying to places which were at the time county seats 
would make the statute unconstitutional because special 
legislation: State v. Elliott, 23 N. E. Rep. [O.], 931; State, 
ex rel. Oblinger, v. Spande, 34 N. W. Rep. [Minn.], 164; 
Nichols v. Walter, 33 Id., 800; State, ew rel. Ferguson, v. 
Shropshire, 4 Neb., 411-12; Fussier v, Rhein, 22 N. E. 
Rep. [Tll.], 848; State v. Hammer, 42 N. J. L., 489; De- 
vine v. Com’rs, 84 IIll., 590. 


F. M. Flansburg, contra, cited, contending that no ground 
for injunction existed: Walton v, Develing, 61 IIl., 201; 
Norman v. Otoe Co.,8 Neb., 18; Weber v. Timlin, 34 N. 
W. Rep. [Minn.], 29; Dé SOR Corn. ChE M. 
R. Co., 39 N. W. Rep. [Ia.], 691; Parody v. Sch. Dist., 
15 Neb., 514; N. Y. v. Mapes, 6 Johns. Ch. [N. Y.], 46; 
McMillen v. Butler, 15 Kan., 63; Mills v. Palermo, 12 Id., 
14; Wid K. C. B. Co. v. Com’rs, 10 Id., 326; State, ex 
rel, Pierce, v. Com’rs, 12 Pac. Rep. [Kan.], 942; Garst v. 
People, 62 Ill., 306; Dickey v. Reed, 78 Id., 262; High, 
Inj., secs. 1286, 1425. 


Post, J. 


At a special election held in Hitchcock county on the 
16th day of November, 1886, in pursuance of a call made 
by the county commissioners of said county, for the pur- 
pose of relocating the county seat, the village of Culbert- 
son, which was then the county seat, received more than 
three-fifths of all the votes cast. On the 17th day of 
July, 1889, the defendants, the commissioners of said 
county, were about to call a second election for the purpose 
of relocating the county seat, when the plaintiffs, who are 
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residents, electors, and taxpayers of said county, remon- 
strated against such action on the ground, among others, 
that since Culbertson had at the election mentioned re- 
ceived more than three-fifths of all the votes cast, there 
was no authority for the calling of a second election within 
five years from the date of the first. On the overruling 
of their remonstrance by the county commissioners the 
plaintiffs brought this action for the purpose of enjoin- 
ing the calling of said election. A temporary injunction 
was allowed, but on the final hearing the district court en- 
tered judgment for the defendants and dismissed plaintiffs’ 
petition, from which judgment they appeal. 

Plaintiffs contend that the statute, article 3, chapter 17, 
Compiled Statutes, does not authorize a relocation of the 
county seat in this instance within five years following the 
16th day of November, 1886; while the contention of 
the defendants is that inasmuch as Culbertson, which re- 
ceived three-fifths of all the votes cast at that election, was 
at said time the county seat, the question may be again 
submitted at any time after the expiration of two years 
next following said date. 

It is provided by section 2 of the act in question, that 
in case no one place has received three-fifths of the votes 
cast at the first election, and if it further appear that three- 
fifths of all the votes cast shall be for places other than 
the county seat, it shall be the duty of the board to call a 
second election. If the county seat receives more than 
two-fifths of the votes, there is no authority for a second 
election. In case a second election is authorized by the 
result of the first, then by section 3 the voters are restricted 
to a choice between three places, viz., the present county 
seat and the two places other than the county seat which 
at the preceding election received the greatest number of 
votes. By section 4 it is provided that if three-fifths of 
the votes so cast (at the second election) shall be in favor 
of relocating the county seat at either of the three places 
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voted for (viz., the county seat and the two places other 
than the county seat having the greatest number of votes 
at the first election), such place shall become and remain 
the county seat, ete. 

Section 8 provides as follows: “If, at either of the 
elections in this act provided for, more than two-fifths of 
the votes cast shall be in favor of the place where the 
county seat is then located, the question of the relocation 
thereof shall not be again submitted for the space of two years 
from the date of said election, and in case the county seat 
shall be relocated as herein provided for, the question of 
the relocation thereof shall not be again submitted to the 
electors for the space of five years thereafter.” 

Our conclusion from the several sections of the act is 
that if at any of the elections provided for therein the 
county seat shall receive more than two-fifths and less than 
three-fifths of the votes cast, the question of relocation 
_may be again submitted at any time after the expiration of 
two years next following. But should any one of the sev- 
eral places, including the county seat, receive three-fifths 
of all the votes cast—that is to say, if the county seat 
should be relocated—the question caunot be again submit- 
ted until the expiration of five years next following. It 
follows, therefore, that there was no authority for the call- 
ing of an election to relocate the county seat at the time in 
question, to-wit, July 17, 1889. 

It is further contended that plaintiffs are not shown to 
have such an interest in the subject-matter as will entitle 
them to maintain the action. It is admitted that plaintiffs 
are resident electors and taxpayers of Hitchcock county ; 
that a taxpayer may interpose by means of an injunction 
to prevent the waste of public funds, is a proposition geu- 
erally recognized in equity jurisprudence and has been re- 
peatedly asserted by this court. (Normand v. Otoe Co., 8 
Neb., 18.) We are bound to take notice that the reloca- 
tion of a county seat, necessarily involving one, and pos- 


44 NEBRASKA REPORTS. (VoL. 34 


Anglo-American Provision Co. v. Evans, 


sibly two or more elections, wil! impose no inconsiderable 
burden upon the people in the way of taxation. Since the 
county board were acting without authority of law in call- 
ing the election, we can see no reason why a complaining 
taxpayer should remain idle until the election had been 
held and the rights of innocent parties intervened. The 
remedy by contest provided by statute, section 64, chap- 
ter 26, Compiled Statutes, is not exclusive. (State v. Stearns, 
11 Neb., 104; State v. Frazier, 28 Id., 438.) In the first 
named case it was held that a writ of mandamus would 
issue on the application of a resident of the county to 
compel the canvassing board to count certain votes rejected 
by them, which had been cast at an election called for the 
purpose of relocating a county seat. The reasoning of the 
present chief justice in that case applies with equal force 
to this, The judgment of the district court will be re- 
versed and judgment entered in this court for the plaintiffs 
in accordance with the prayer of this petition. 


REVERSED. 


THE other judges concur. 


ANGLO-AMERICAN Provision Co. v. JoHNn T. Evans, 
[Fu-ED FEBRUARY 24, 1892. ] 


1. Removal of Causes: TRIAL: COMMENCEMENT. Where a 
jury is called into the box and the jurors examined on their voir 
dire and accepted but not sworn, it is the commencement of a trial 
under the Code, and it is too late thereafter to seek to remove a 
cause into the United States court. 


: FAILURE To SHow Grounps. Where there is no copy 
of the petition, on which an order of removal by a federal court 
is made, presented to the trial court, aud the order itself fails to 


2. 
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show any ground therefor, the district court is not required to 
surrender its jurisdiction, but may proceed with the trial of the 
cause. 


3. Affidavit for bondsmen examined, and held, to be insuffi- 
cient. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Hall & McCulloch, for plaintiff in error, cited: Curtis 
v. Culter, 7 Neb., 315; Maxwell, Pl. & Pr.,172; Yulee 
v. Vose, 99 U: 8. Sup. Ct. Rep., 545. 


Parke Godwin, contra, cited: Thurman v, Stevens, 2 
Duer [N. Y.], 609; Osborne v. Endicott, 6 Cal., 149; 
Gardner v. Armstrong, 31 Mo., 585; Sherwood v. Sax- 
ton, 63 Id., 78; Duffy v. O’ Donovan, 46 N. Y., 223; 
Cresswell v. MceCaig, 11 Neb., 222; Cahill v. Bigelow, 18 
Pick. [Mass.], 369; Lefferson v. Dallas, 20 O. St., 74; 
Removal Cases,100 U.S., 457; Carson v. Holtzclaw, 39 
Fed. Rep. [Mo.], 578; Malone v. R. Co., 35 Fed. Rep. 
[N. Car.], 625; Amy v. Manning, 38 Fed. Rep. [N. Y.], 
868; Short v. R. Co., 34 Fed. Rep. [Minn.], 225; Del- 
banco v. Singletary, 40 Fed. Rep. [Nev.], 177; Dennison 
v. Brown, 38 Fed. Rep. [N. Y.], 535; Menard v. Goggan, 
121 U.S., 253; Stevens v. Nichols, 9 Sup. Ct. Rep., 518; 
Young v. Ewart, 10 Id., 75; Duff v. Duff, 31 Fed. Rep, 
[Cal.], 772; Shedd v. Fuller, 36 Fed. Rep. [Ill.], 609; 
Gregory v. Hartley, 113 U.S8., 742; Dunn v. R. Co., 27 
N. W. Rep. [Minn.], 448; Vannecar v. Bryant, 21 Wall. 
[U. 8], 41; Jifkine v. Sweetzer, 102 U.S., 177; Yulee v. 
Vose, 99 Id., 545. 


MaxwELL, Cu. J. 

This action was brought by the defendant in error upon 
a cause of action as follows: 

“That on the 14th day of June, 1887, the plaintiff en- 
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tered into the defendaut’s employ for the term of one year 
from said date as its chief book-keeper and accountant ; 
and the defendant, in consideration thereof, then agreed 
to employ the plaintiff at the agreed price of $2,000 per 
annum. 

“Second—That plaintiff continued in said employ until 
the 31st day of August, 1887, when, although the plaint- 
iff was ready and willing to remain in the same for the 
remainder of said term, the defendant refused to suffer 
plaintiff to continue in its employ, and discharged the 
plaintiff therefrom without any reasonable cause whatever, 
and has thence hitherto refused to employ the plaintiff for 
the remainder of said term. 

“Third—That the plaintiff has thereby lost the wages 
which he otherwise would have obtained from said employ, 
and which the defendant refused to pay him,.and plaintiff 
has since been unable to obtain other steady employmeut ; 
has been, by reason of said contract, deprived of other val- 
uable employment; and by the breach thereof by defend- 
ant has been brought into public suspicion and distrust, to 
plaintiff’s damage in the sum of $5,000.” , 

To this petition the defendant filed an answer, as follows: 

“Now comes the said defendant, and for answer to the 
petition of the said plaintiff, says: Said defendant denies 
each and every allegation in said petition contained, save 
and except such as are in this answer expressly admitted. 
Said defendant admits that it employed said plaintiff to work 
for it, but only temporarily, and at defendant’s pleasure, 
but not in the capacity in said petition stated, nor for the 
salary in said petition set out. * * * The defendant 
avers that it had the right at its pleasure to dismiss said 
plaintiff. And it avers that said plaintiff did not perform 
his duties properly, nor was plaintiff of such character as 
to justify defendant in retaining him.” 

It will be observed that the statute of frauds is not 
pleaded by the defendant below. 
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On the 29th of June, 1888, a jury was impaneled, but 
so far as appears not sworn. ‘The case was then adjourned 
by consent, apparently, as is claimed, to accommodate the 
attorneys for the plaintiff in error, to the following day. 
While the continuance was in force one of the attorneys for 
the plaintiff in error obtained an order from the judge of 
the federal court for the removal of the cause into that 
court. No copy of the petition for removal is set forth in 
the record. We have a copy of the order of Judge Dundy, 
which is as follows: “On reading the petition of removal 
and bond filed in this cause, ordered that said petition and 
bond be approved, and that the said cause be removed from 
the district court of Douglas county into this court, there 
to be proceeded with according to due course of law.” 
There is nothing in the order to show that the cause was 
removed on the ground of bias or prejudice—the only 
ground on which it could be removed at that stage. We 
are of the opinion, too, that the order came too late. The 
calling of jurymen into the box and examining them on 
their voir dire, and accepting them as jurors, is, under our 
statute, the commencement of a trial. A party must act . 
in good faith, not only with the court, but the adverse 
party, and should not be permitted to trifle with either. 
The district court of Douglas county had jurisdiction of 
the case and could not be divested of such jurisdiction, ex- 
cept in the manner provided by law, and error must af- 
firmatively appear, which it does not in this ruling. The 
attorneys for the defendant then filed a motion, supported 
by affidavit, for a continuance, which motion was over- 
ruled. We have examined the affidavit for a continuance, 
and find it wholly insufficient. 

On the trial the petition was amended by claiming a 
contract of service for one year, and in other respects. The 
defendant below then filed an answer as follows: 

“Now comes said defendant, and for answer to the 
amended petition of said plaintiff says: It denies each and 
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every allegation in said amended petition contained save 
and except such as are in this answer hereafter expressly 
admitted. It admits that said plaintiff did work for the 
defendant, but not under a contract for a year, as alleged 
in the amended petition of plaintiff, which said contract so 
averred defendant denies it ever made. And defendant 
says that said plaintiff left said defendant’s employment 
for good and sufficient reasons, and said defendant was en- 
tirely justified in all it did.” 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the sum of $815, and 
a motion for a new trial having been overruled judgment 
was entered on the verdict. There is no complaint of the 
instructions or that the verdict is excessive, and there is no 
error apparent in the record. The judgment is therefore 


AFFIRMED. 


THE other judges concur. 


Busou Exvuiotr v. Stare oF NEBRASKA, 
[FILED FEBRUARY 24, 1892.] 


1. Larceny: AFFIDAVIT FOR CONTINUANCE. In a prosecution 
for the larceny of thirty-three horses and also for receiving the 
same, knowing them to have been stolen, an affidavit for a con- 
tinuance was filed by the accused, which was overruled. Held, 
That the facts stated in the affidavit were sufficient to entitle 
the party to a continuance. 


; MisconpucT OF PROSECUTOR. Where the accused was 
a witness in his own behalf the prosecuting officer, on cross- 
examination, asked him: ‘‘ Is it not a fact that you stole a horse 
in Burnett county, Texas? Don’t you know the sheriff has a 
warraut for you for stealing a horse in that county?” and other 
similar questions not connected with the crime charged. Held, 
Improper and prejudicial. 
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: Instructions. An instruction in a criminal case that 
“ you should be satisfied of the truth of the material allegations 
contained in the particular count of the information,’’ without 
stating from what the jury was to be satisfied or the degree of 
proof required to convict, is erroneous. 


Instruction set out in the record as No. 4, held, to 
contain matter prejudicial to the accused. 


Error to the district court for Cheyenne county. 
Tried below before Hamer, J. 


Thomas H. Matters, for plaintiff in error, cited, as to 
the improper questions by the prosecutor: State v. Red, 
53 Ia., 69; People v. Lyons, 49 Mich., 78; Lamb v. State, 
5 Cent. Rep. [Md.], 775. 


Wm. Leese, Attorney General, contra. 


MAXWELL, Cr. J. 


The plaintiff in error was informed against by the 
county attorney of Cheyenne county upon two counts. 
First, for the larceny of seventeen geldings and sixteen 
mares, the property of Wyatt & Abington, of the value of 
$1,485; and, second, for receiving said property, knowing 
it to have been stolen. On the trial of the cause he was 
found guilty and sentenced to imprisonment in the peni- 
tentiary for five years. A number of errors are assigned: 

“ First—That the court overruled a motion for a contin- 
uance.” 

It appears from the record that the plaintiff in error 
had an examination on the charges above stated before the 
county judge of Cheyenne county on the 2d day of June, 
1888, and was required to give bonds in the sum of 
$1,000, in default of which he was committed to jail and 
remained there until the trial. It also appears that on the 
24th of July of that year the county attorney of that 
county filed the information in question; that on the 23d 
day of July, there being an adjourned term of the district 


i 
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court, the plaintiff filed an affidavit for a continuance, 
which motion was overruled. Again, on the 31st of that 
month, he filed a second motion supported by affidavits, 
which was also overruled, and this is the first error com- 
plained of. The affidavits in support of the motion show 
due diligence of the plaintiff’ under the circumstances, 
that certain witnesses named would testify to certain facts, 
which are set out, which will tend to show that the plaint- 
iff had not stolen the horses referred to or knowingly re- 
ceived stolen property. The plaintiff’s affidavit is very 
long and will not be set out at length in the opinion, but 
sufficient is shown to entitle the plaintiff to a continuance 
for a sufficient length of time to enable him to procure the 
witnesses named. It is not the policy of the law, particu- 
larly in a case like that under consideration, where there 
is doubt about the guilt of the accused, to compel the 
party to go to trial until a reasonable opportunity has been 
given to procure the attendance of witnesses. 

““Second—That the court erred in permitting the county 
attorney to ask questions calculated to prejudice the minds 
of the jury.” 

The plaintiff was a witness in his own behalf and on 
cross-examination the county attorney asked the accused 
the following questions: 

Q. Were you ever in Burnett county, Texas? 

A. Yes, sir. 

Q. Is is not a fact that you stole horses in Burnett 
county ? 

A. I never did; no, sir. 

Q. Don’t you know that the sheriff bas a warrant for 
you for stealing a horse in that county? 

A. I don’t know it; no, sir. 

And other questions of like character. Such cross- 
examination is highly improper and cannot fail to be 
prejudicial. A prosecuting officer, in his zeal to enforce 
the Jaw must not forget that he also occupies a semi- 


Vo1. 34] JANUARY TERM, 1892. 51 


Elliott v. State. 


judicial position, and that his duty requires him to resort 
to no questionable or improper means to secure a convic- 
tion. The emblem on every court house, of justice hold- 
ing the scales in equipoise, would be a meaningless symbok 
if even one of the poorest and most abject of human kind 
was unjustly dcp ived of a right. The state—the people 
collectively in their corporate capacity—will not, through 
its officers, be permitted to do acts which every fair-minded 
individual thereof would condemn, and which, as individ- 
uals, they would not sanction, The questions quoted and 
others of like kind must have been prejudicial to the ac- 
cused. Where a defendant in a criminal case offers him- 
_ self as a witness on his own behalf, he is subject to the 
same rules of cross-examination as other witnesses, and it 
is the duty of the court to keep the cross-examinatiom 
within the law. 

The court instructed the jury as follows: 

“‘Second—In criminal cases the burden of proof is 
always upon the state. Before you can find the defendant 
guilty, you must be satisfied of the truth of all the mate- 
rial allegations contained in the particular count of the in- 
formation under which you may find the defendant guilty, 
if you do so find.” 

“ Fourth—You are the judges of the credibility of the 
witnesses who have testified in this case. You will deter- 
mine which of them you believe, and you can reject part 
of the testimony and accept part—you are not obliged to 
accept as true the testimony of any witness, simply because 
such testimony is a statement under oath. In this connec- 
tion it is proper to say to you that in many cases witnesses 
purposely testify to that which they know to be false, with 
the object in view of thereby helping friends or relatives. 
In many other cases witnesses are mistaken as to the exact 
facts which they undertake to recite, and the mistakes they 
make are honest mistakes. There is no unvarying rule 
for telling an honest witness whenever you may see him, 
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and a lying witness may tell the truth oftener than a lie. 
The honest witness may be mistaken when he is most cer- 
tain heis right, and a witness who is not very honest may 
make mistakes when he aims to tell the truth—may pur- 
posely tell a part of the truth, suppress a part and exag- 
gerate the remainder, while to the whole story he adds 
a falsehood of his own invention, or one suggested by 
those whom he hopes to serve. Outof such patchwork as 
this must the honest, conscientious juror strive to find the 
exact facts, and no court can give him any rule by which 
he may certainly find them. There are, however, in most 
cases known facts about the existence of which is no dis- 
pute, and in this case such facts as you find proven and, 
undisputed may seem as landmarks to guide your other- 
wise uncertain course in determining the truth or falsity 
of the matters in dispute. If thedisputed facts are incon- 
sistent with the known facts as they may have been fully 
established by the evidence, then such disputed facts are 
not facts at all, and do not exist. If a statement seems 
improbable you may imagine whether the author of the 
statement had a motive for making it; you may compare it 
with the known facts, and if it is so far inconsistent with 
the known facts that both cannot exist you should reject it, 
but if it may exist together with the known facts, though 
it seems impossible and the author may have had an im- 
proper motive, you may, nevertheless, well hesitate to reject 
it, if it be at all favorable to the prisoner, because if upon 
the whole evidence you havea reasonable doubt concerning 
the guilt of the accused, you will acquit. The defend- 
ant could not have been at O’Neill and at Hastings at the 
same time. The witnesses who dispute each other con- 
cerning this matter have some of them purposely testified 
falsely or they are mistaken. You should iuquire what 
opportunity the witness for the prosecution had of becom- 
ing acquainted with the defendant while he was at O’Neill, 
if he was there, and whether they did become acquainted 
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with him. This you will do with a view to ascertain 
whether they are mistaken as to the identity of the prisoner. 
You should also inquire, what, if any, motive these wit- 
nesses have for testifying against the accused, and the same 
line of inquiries which you direct toward the witnesses for 
the prosecution you should apply to the witnesses for the 
defense, and you will consider all the evidence in the case 
carefully and regardless of the consequence, and if you 
have areasonable doubt concerning the guilt of the accused 
you will acquit. If the defendant has given untruthful 
accounts of his whereabouts, and his occupation at various. 
times other than in the month of May 1887, you may 
consider that fact, but remember that he is on trial for- 
stealing horses, and for receiving stolen horses, and not for 
lying, and untruthful statements of the kind above speci- 
fied, if he has made any, go to affect his credibility as a 
witness, and are good for nothing else.” 

It will be observed that the second instruction states no 
rule by which the defendant’s guilt is to be established,— 
“You should be satisfied of the truth of all the material 
allegations contained in the particular count,” etc., without. 
stating that they must be satisfied from the evidence and 
beyond a reasonable doubt. These are important consid- 
erations that no court should fail to impress on the minds 
of the jury. The fourth instruction contains very much 
which, however well meant, must have been prejudicial to 
the accused. There are other errors in the record which 
need not be noticed. The judgment of the district court 
is reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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W. W. Mace ET aL, APPELLANTS, Vv. J. B. HEATH ET 
AL., APPELLEES, 


(FiLep FeBRauary 24, 1892. ] 


Exemptions: JupGMENTs IN Favogk or Dzsror. In an action 
to restrain the issuing of au execution in favor of an insolvent 
debtor on a judgment possessed by him, it appeared that certain 
creditors had instituted proceedings by garnishment against such 
debtor; that the garnishees had answered and paid the amount 
due the debtor to the justice, who had paid the same to such 
creditors, It also appeared that the debtor had filed an inven- 
tory of all his property in the proper court, claiming such judg- 
ment as exempt property under section 521 of the Code. Held, 
‘That as the insolvent debtor had neither lands, town lots, or honses 
subject to exemption as a homestead, and as he was the head of 
a@ family, he was entitled to have property of the value of $500 
exempt from sale under an execution or attachment, and that 
such exempt property might be in a judgment. 


AppeaL from the district court for Douglas county. 
Heard below before Doane, J. 


John P. Breen, for appellants, cited, on the question of 
exemption: Turner v. R. Co., 19 Neb., 241; U. P. RB. 
Co. v. Smersh, 22 Id., 755; Moore v. R. Co., 43 Ia., 385. 


Silas Cobb, and Geo. S. Smith, contra, cited, on same 
point: Turner v. R. Co., 19 Neb., 241 ; Albrecht v. Treit- 


schke, 17 Id., 205. 


MaxweLt, Cu. J. 


This action was brought in the district court of Douglas 
county, by the plaintiffs against the defendants, to restrain 
them from collecting certain judgments. The petition is 
as follows: 

“The plaintiffs say that heretofore, to-wit, on the 6th 
day of July, 1889, the above named defendant, John B. 
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Heath, recovered a judgment in the above named district 
court for the sum of $500.39, in an action then pending 
in said court entitled ‘ John B. Heath ». W. W. Mace and 
C. A. Clement, being appearance docket No. 8, page 6, 
of the records of said court; that after the rendition and 
entry of said judgment proceedings in error were prose- 
cuted to the supreme court of Nebraska, but upon the 
hearing of such appeal in the said supreme court the 
judgment of the district court aforesaid was aflirmed at 
the cost of the plaintiffs in error, the said W. W. Mace 
and C, A. Clement; that after such judgment was affirmed 
by the opinion of the supreme court regularly filed in said 
cause, and after the said judgment had become a fixed and 
absolute indebtedness due from the said W. W. Mace and 
C. A. Clement to the said John B. Heath, the plaintiffs 
herein were garnished, first, by one H. J. Rolfs in the jus- 
tice court of A. J. Hart, a justice of the peace in and for 
Douglas county, Nebraska, the said Rolfs having obtained 
a judgment against the said John B. Heath in said justice 
court of $226.86, including costs and interest, and upon 
such garnishment process being served upon him, the said 
W. W. Mace appeared, without collusion or fraud and in 
good faith, in the said justice court in obedience to the 
garnishment summons so issued, and made answer and full 
disclosure touching his indebtedness to the said John B. 
Heath by reason of the aforesaid judgment recovered as 
aforesaid in this court, and made full disclosure of the 
exact condition of said judgment; that thereupon and 
under such answer the said justice ordered him, the said W. 
W. Mace, to pay into the said justice court, for the use 
and benefit of the said H. J. Rolfs, the aforesaid sum of 
$226.86, and that in obedience to such order so made the 
said W. W. Mace did pay into the said justice court the 
aforesaid sum of $226.86 and received the receipt of such 
justice for said sum, and was thereupon discharged as gar- 
nishee in said court; that thereupon this plaintiff, the said 
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W. W. Mace, filed said receipt and discharge in this court 
in the case of John B. Heath v. W. W. Mace et al., appear- 
ance docket 8, page 6, and likewise filed with said receipt 
and discharge a notice to the said Heath and to the clerk 
of this court of the payment of the said $500 judgment to 
the extent of the said $226.86 by reason of such garnish- 
ment proceedings, and that said sum of $226.86 was paid- 
by said W. W. Mace out of the money due the said Heath 
on said $500 judgment. 

“That thereafter the said W. W. Mace and C, A. Clem- 
ent were again garnished by one John P. Davis in the 
justice court of one Charles Brandes, on a judgment which 
the said Davis had obtained in the said justice court for the 
sum of $63.10, including costs, against the said John B. 
Heath, and that in pursuance to the process of garnish- 
ment therein, and without collusion or fraud and in good 
faith, the said W. W. Mace appeared in said justice court 
and answered and made full disclosure touching the resi- 
due and balance due from him to the said John B. Heath 
on the aforesaid $500 judgment, and made full disclosure 
respecting the exact condition of said judgment; and there- 
upon, and on such answer and disclosure, the said Justice 
Brandes ordered the said W. W. Mace to pay into his 
court, for the use and benefit of the said John P. Davis, 
the aforesaid sum of $63.10, and that in pursuance of 
such order the said W. W. Mace did pay into the said 
justice court the said sum of $63.10 and took a receipt there- 
for from the said justice, and was thereupon discharged as 
garnishee, and thereupon filed such receipt in this court in 
the aforesaid case of John B. Heath v. W. W. Mace et 
al., docket 8, page 6, and likewise, with such receipt, filed 
a notice to said plaintiff in that case, the said John B. 
Heath, and to the clerk of this court, that the said $63.10 
had been paid out of the aforesaid $500 judgment, and by 
such notice claimed payment of said judgment to that extent. 

“That thereafter the said W. W. Mace and C. A. Clem- 
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ent were again garnished in the justice court of Ed. A. Shaw, 
a justice of the peace in and for Douglas county, Nebraska, 
by one Thomas Swift, the said Thomas Swift having already 
obtained a judgment against the said John B. Heath in the 
said justice court for the sum of upwards of $80, and that 
in pursuance of the garnishment process so issued the said 
W. W. Mace, without collusion or fraud and in good faith, 
appeared in said justice court and made answer and full 
disclosure touching his indebtedness to the said John B. 
Heath by reason of the balance, $23.76, at that time due 
on the aforesaid judgment of $500 against him in favor of 
the said John B. Heath, and that at the time of such an- 
swer and disclosure the said John B. Heath appeared in 
said justice court and made claim to the money disclosed 
to be due by such answer from the said Mace to him and 
filed in said justice court his exemptions, and defended 
against the appropriation of the sum so disclosed to be due 
him to the payment of the said Swift judgment, but that, 
notwithstanding such claim made by the said Heath, the 
said Justice Shaw ordered the said W. W. Mace to pay 
into his court, for the use and benefit of the said Thomas 
Swift, the aforesaid sum of $23.76, being the entire bal- 
ance due from the said Mace to the said Heath by reason 
of the aforesaid $500 judgment, together with all interest 
which had accrued thereon from the time of its rendition 
up to the time of the aforesaid payment of $23.10; that 
in pursuance of such order the said W. W. Mace did pay 
into the said justice court the aforesaid sum of $23.10 
and received a receipt from said justice therefor, and was 
thereupon discharged as garnishee therein; that there- 
upon the said W. W. Mace filed the said receipt in the 
said case of John B. Heath v. W. W. Mace et al., docket 
8, page 6, of this court, that the said $23.10 had been paid 
out of the money remaining unpaid on said $500.39 judg- 
ment, and claimed payment by such receipt and notice to 
that extent of said $500.39 judgment. 
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“Plaintiff says that prior to any of the garnishment 
processes hereinbefore enumerated, and before answering 
in any of them, the attorneys for the plaintiff in the case 
of John B. Heath v. W. W. Mace et al., docket 8, page 6, 
had filed a lien for their attorneys’ fee in said case in the 
sum of $250, and that the said defendant W. W. Mace, 
before answering in any of the garnishment proceedings — 
hereinbefore enumerated, paid said fee under such lien to 
the said attorneys and took their receipt therefor, which 
receipt was thereupon filed in that case. 

“ Plaintiff says that the several payments aforesaid made 
under and in response to the several garnishment proceed- 
ings hereinbefore enumerated, and the pay ment made to the 
said attorneys under their aforesaid lien, paid in full the 
aforesaid judgment in favor of said John B. Heath, docket 
8, page 6, with all interest accrued thereon, and that he 
has paid into the said district court the entire cost taxed in 
that case. 

“ Plaintiff says that notwithstanding the aforesaid pay- 
ments, and that notwithstanding that full payment has 
been made of the aforesaid judgment due the said Heath, 
he, the said Heath, by and through his attorney, one ’ 
has filed a precipe for an execution in the aforesaid case 
with the clerk of this court and caused an execution to is- 
sue in said case in favor of the said John B. Heath for the 
collection again of the aforesaid judgment; that the said 
clerk, in response to said precipe so filed, issued said exe- 
cution directed to the defendant herein, John F. Boyd, as 
sheriff of said Douglas county, against the property of these 
plaintiffs, commanding him to collect said judgment and to 
levy upon and sell the property of these plaintiffs if neces- 
sary to collect again the aforesaid judgment, and that the 
said John F. Boyd is threatening to, and is about to, pro- 
ceed to levy upon the property belonging to these plaint- 
iffs under said execution for a recollection from them of 
said judgment, and that said Boyd as such sheriff will, un- 
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less restrained by the order of this court, enforce said exe- 
cution and levy upon and sell the property of these 
plaintiffs. 

“Plaintiff says that the said John B. Heath is insolvent 
and has no property subject to execution, and is entirely 
unable to respond in damages to these plaintiffs, which 
wonld be occasioned to them by the wrongful enforcement 
and levy under said execution upon their property, and a 
recollection of the aforesaid judgment under said execu- 
tion. 

“ Wherefore plaintiffs pray that a restraining order may 
issue from this court restraining and enjoining the said de- 
fendants, their agents or attorneys, from levying said exe- 
cution, and from making any levy or collection thereunder 
from or against these plaintiffs or their property, and from 
collecting or attempting to collect said judgment, and that 
upon the hearing of such restraining order the same may 
be ordered maintained and enforced until the hearing of 
this case and the taking of the proof touching the payment 
of the judgment due the said Heath in the manner herein- 
before mentioned, and that upon the final hearing of the 
case such injunction may be made permanent and said 
judgment ordered satisfied and canceled of record.” 

The defendant Heath filed an answer, in which he 
charged collusion and fraud on the part of the plaintiffs in” 
the garnishment proceedings, and alleges, in substance, that 
the defendant Heath has neither lands, town lots, nor 
houses subject to exemption under the homestead law, and 
that said judgment is exempt. On the trial of the cause 
the court found the issues in favor of the defendants and 
dismissed the action. The plaintiffs appeal. 

It appears from the record that on the 14th day of Jan- 
uary, 1891, the defendant Heath filed an inventory, under 
oath, of all his property, real and personal, in the office of 
the clerk of the district court of Douglas county, a copy of 
which is set out in the record, from which it appears that 
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the defendant possesses but little property of any kind, and 
that the judgment in question is exempt under the statute. 
This inventory is not denied, and, therefore, must be ac- 
cepted astrue. Heath being the head of a family and hav- 
ing “neither lands, town lots, nor houses subject to exemp- 
tion as a homestead, * * * shall have exempt from 
forced sale or execution the sum of $500 in personal prop- 
erty.” Heath filed the inventory in the court where the 
judgment was obtained and seems to have complied with 
the law on his part. There is no claim in this connection 
that he has resorted to any fraudulent device to dispose of 
his property, and so far as appears, he has made a truth- 
ful statement of all that he possesses. This being so, the 
judgment in question was exempt, and the debtor could not 
without notice be deprived of it. It is unnecessary in 
this connection to decide the second question, viz., the 
right of a creditor to institute garnishment proceedings 
against a judgment debtor. The question is quite impor- 
tant, and we would prefer to hear further argument upon 
it before we decide the same. The judgment of the district 
court is right and is 
AFFIRMED. 


THE other judges concur. 


A. MICHEISON ET AL., APPELLEES, V. SAMUEL HyDE 
ET AL., APPELLANTS. 


(FILED FEBRUARY 24, 1892.] 


Real Estate: PowER oF ATTORNEY: REFORMATION. In the 
year 1857, one Welcome Hyde, being possessed of certain real 
estate in Washington county, Nebraska, executed a power of 
attorney in this state to one Samuel Hyde, to sell and convey the 
land in question. This power was not witnessed, but was duly 
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acknowledged. Under the power, Samuel Hyde sold and con- 
veyed the Jand to a bona fide purchaser. The land was unoccu- 
pied until about the year 1887, when one L. entered into pos- 
session and afterwards obtained a quitclaim deed in favor of 
his wife from Welcome Hyde and wite, who were led to believe 
that L. derived title through the power of attorney. Held, 
That the plaintiff was entitled to a reformation of the power of 
attorney and to a decree confirming his title, and that L. and 
wife had no interest in the premises, 


APPEAL from the district court for Washington county. 
Heard below before CLARKSON, J. 


John Lothrop, for appellants. 


W. C. Watton, and Jesse T. Davis, contra. 


Maxwe .t, Cu. J. 


This is an action brought in the district court of Wash- 
ington county by the plaintiff against Samuel Hyde, Wel- 
come Hyde, and John Lothrop, to correct and reform a 
certain conveyance of real estate in the form of a power of 
attorney, and to restrain the defendant John Lothrop from 
committing waste on the land during the pendency of the 
action. It appears from the evidence that on the 8th day 
of December, 1857, Welcome Hyde, who was then the 
legal owner of the lands in controversy, executed and de- 
livered to Samuel Hyde a power of attorney to convey 
“The north half of the northeast quarter and the north 
half of the northwest quarter of section 27, in township 
18 north, of range 12 east, in Washington county, Ne- 
-braska;” that the power of attorney was executed in this 
state, but not witnessed ; that in pursnance of said power 
of attorney the said Samuel Hyde, in the name of his prin- 
cipal, executed and delivered a deed of conveyance of said 
premises to a bona fide purchaser, and afterwards a com- 
plete chain of title is proven by succession of conveyances 
down to the plaintiff. The only defect in the power is in 


ry 
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the failure to witness the same. ‘Lhe Hydes do not con- 
test the plaintiff’s right nor does any one who purchased 
in good faith from them. During the pendency of this 
action, and before the determination thereof, the defendant 
Hortense Lothrop obtained from the defendant Welcome 
Hyde and wife a quitclaim deed of the premises in con- 
troversy ; thereupon the plaintiff obtained leave to file a 
supplemental petition alleging these facts and bringing 
Hortense Lothrop in as a defendant for the purpose of set- 
ting her deed aside and having the same declared void and 
in fraud of the rights of the plaintiff. A supplemental peti- 
tion was filed and issue joined thereon, and the case tried 
upon the pleadings and proof, and a decree for the plaintiff. 
The defendants Hortense Lothrop and John Lothrop bring 
the case into this court by appeal. 

We do not care to comment on the testimony in this 
case—more particularly as it is not creditable to some of the 
parties concerned. The only defect in the power of attor- 
ney was the failure to witness the same. he person au- 
thorized thereupon sold the land to a bona fide purchaser 
and made a deed therefor to him, and the plaintiff traces 
his title by conveyances of parties who derived title 
through said power of attorney. So far as this record 
discloses, Welcome Hyde has been anxious to remedy the 
defect and evidently supposed that he was doing so in mak- 
ing a quitclaim deed to Hortense Lothrop. The Lothrops 
are not dona fide purchasers, and have suffered no wrong 


in the premises. The judgment is clearly right and is in 


all things 
AFFIRMED. 


Tue other judges concur. 
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J. W. West v. JoHN VAN PELT ET AL 
[Fi.ED FEBRUARY 24, 1892.] 


Quantum Meruit: Part PerFoRMANCE: BENEFITS RETAINED. 
In an action to recover on a contract for services performed 
where the adverse party has retained the benefits thereof, he will 
be liable for the value of such services in excess of any damages 
he may have sustained by a failure to fully perform the con- 
tract, 


Error to the district court for Douglas County. Tried 
below before DoANE, J. 


J. W. West, pro se, cited: McMillen v. Malloy, 10 
Neb., 229; Parcell v. MeComber, 11 Id., 210; Duncan 
v. Baker, 21 Kan., 99. 


H. D. Estabrook, contra. 


MaxweE.i, Cu. J. 


This action was bronght in the district court of Douglas 
county by the plaintiff against the defendant upon a con- 
tract. On the trial of the cause the jury returned a ver- 
dict in favor of the defendant, and a motion for a new trial 
having been overruled, the action was dismissed. The 
eause of action is set forth in the amended petition as 
follows: 

“Plaintiff, for his cause of action, says that the defend- 
ants are a copartnership doing business in said county 
under the firm name and style of Van Pelt Brothers, said 
firm being composed of John and Jacob Van Pelt; that on 
or about the 10th day of January, 1888, under such firm 
name and style, defendants made, executed, and entered 
into a contract in writing with this plaintiff, duly accepted 
by both plaintiff and defendants, whereby plaintiff was 
employed and empowered as the attorney and agent of 
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said defendant firm to secure a donation of land and money 
at or near Omaha, Nebraska, for the use and benefit of 
said defendant firm and for the purpose of inducing said 
firm -to remove their paint works from the city of Des 
Moines, Iowa, to the city of Omaha, Nebraska; that for 
and in consideration of plaintiff’s services, as such agent 
in this behalf, he was, under and by the terms of said con- 
tract, to receive from defendants the sum of $500 in case 
he succeeded in securing said donation for the defendants’ 
use and benefit. And now plaintiff alleges that shortly 
after the making of said contract he entered upon the 
performance thereof and undertook to carry out and _per- 
form the same agreeable to the terms and in accordance 
with the true meaning and intent thereof; that after much 
diligent and faithful work, he obtained and secured for 
defendants a pledge and donation of about $3,000 in 
money and secured for them a donation of eight suitable lots 
of the value of about $450 each, at or near Omaha Heights, 
Nebraska; that when he had thus secured the said eight 
lots and the said $3,000 or thereabouts, thereupon the 
defendant firm, for and in consideration of plaintiff’s hav- 
ing secured and obtained for them three lots more than by 
the terms of said contract he was obliged to procure and 
secure for them, and for other good and valuable consider- 
ation, the defendants expressly waived the obtaining and 
securing of the additional $2,000 in money which by the 
terms of said contract plaintiff was bound to secure, and 
released the plaintiff from the further prosecution of his 
work under said contract, and told him that they (the de- 
fendants) would and did accept the said $3,000, or there- 
abouts, and the said eight lots as a complete and entire 
fulfillment of the said contract with them, and assured the 
plaintiff and ile parties who had actually given the afore- 
said donations that they would remove their paint works 
from Des Moines, Iowa, to said Omaha Heights, on the 
donations then made, and would not exact or require 
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further donations to them; that thereupon the defendants 
Gid actually remove their said paint works to said Omaha 
Heights and located them upon the aforesaid lots, thereby, 
then and thus wholly removing the inducement there- 
tofore existing to procure aid and donations for them and 
for their benefit, and thus prevented plaintiff from com- 
pleting said contract according to its strict terms; that it 
has not been the fault of this plaintiff that said contract 
was not fulfilled in strict accordance with its terms and true 
meaning; that defendants have taken and received the full 
benefits of said contract and of plaintiff’s work thereunder, 
but have failed and refused to pay the plaintiff for his 
work and services in carrying out said contract, though 
often requested so to do, and that there is now due him for 
said work and services thereunder the sum of $500, for 
which he asks judgment, with interest, as well as for his 
costs herein expended.” 

The answer to the original petition seems to have been 
considered an answer to the amended petition, and is as 
follows: 

“And now come said defendants, and for answer to the 
petition of plaintiff herein filed, denies each and every al- 
legation in said petition contained, except as herein other- 
wise expressly admitted. 

“Further answering, defendants admit that they are a 
copartnership doing business under the firm name and style 
of Van Pelt Brothers, in Douglas county, Nebraska, 

“ Further answering, defendants say that said plaintiff 
is a stockholder and president of a corporation known as 
the Metropolitan Building Association, whose place of 
transacting business is in Douglas county, Nebraska; that 
the principal object of said corporation is speculating in 
lands and town lots; that on and before the 10th day of 
January, 1888, the said Metropolitan Building Association 
was the owner or interested in a large number of lots, 
to-wit, fifty lots in an addition to the city of Omaha, 
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Douglas county, Nebraska, known as Omaha Heights; 
that other portions of said addition were at said time and 
prior thereto owned by the syndicate for whom P. C, 
Himebaugh, Alvin Saunders, Arthur Remington, and T. 
S. Clarkson were trustees; that at said time and prior 
thereto said defendants were the owners of large works for 
the manufacture of paints, at Des Moines, Iowa; that said 
plaintiff Joel W. West, for himself and the said Metropol- 
itan Building Association, of which he was president as 
aforesaid, was particularly desirous of having said defend- 
ants remove with their works to the city of Omaha, Ne- 
- braska, and locate said works within the vicinity of Omaha 
Heights, and the lots and parcels of land owned by said 
Metropolitan Building Association, and said syndicate rep- 
resenting to said defendants that it would be to the mutual 
interest of said property owners and of said defendants to do 
so, and as an inducement to said defendants to so remove and 
establish their said works said plaintiff Joel W. West agreed 
to use his influence as president of said Metropolitan Asso- 
ciation, and with the syndicate aforesaid, who were, as 
aforesaid, interested in said Omaha Heights, to procure 
large donations of land and money, and for that purpose 
and to that end said defendants entered into a written con- 
tract with said plaintiff, establishing said plaintiff their 
agent and attorney for the purpose of securing said dona- 
tions of land and money at or near Omaha, Nebraska, by 
which said plaintiff undertook to secure the said Van Pelt 
Brothers a donation of five suitable lots at Omaha Heights 
for the purpose of establishing their paint works, and a 
pledge of $5,000 as a further donation, in consideration of 
which said Van Pelt Brothers undertook to locate their 
works at Omaha Heights, and as compensation for said 
services so rendered by said plaintiff the defendants agreed to 
pay the sum of $500 upon securing of said donation of land 
and pledge of money in cash, which said written contract 
was dated the 10th day of January, 1888. * * * But 
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defendants say that said plaintiff has not complied with the 
conditions of said contract; that as president of said Met- 
ropolitan Building Association he has promised, on behalf 
of said association, the sum of $2,000 in negotiable notes, 
due four months from January 17, 1888, but that said 
notes have not been given nor the money paid; that all 
the defendants have received in cash or negotiable securi- 
ties, aside from a contract for the five lots in Omaha 
Heights by the trustees aforesaid, has been $1,000 from said 
trustees; that, relying upon the promises and representa- 
tions of said plaintiff to secure said pledge of $5,000, said. 
defendants removed their entire works from Des Moines, 
Towa, and located them in Omaha Heights, but failing to- 
receive more than $1,000, as aforesaid, they have been 
greatly harassed for want of money in the building and 
development of their works, to their great damage, $2,000. 

“ Further answering, defendants say that the contract so. 
made by said plaintiff with said defendants constituting: 
the said plaintiff agent and attorney for said defendant,. 
whereas said plaintiff was the president and agent of said 
Metropolitan Building Association, and jointly interested 
personally, and as such stockholder with the syndicate 
herein named, was contrary to public policy and void, and 
that no cause of action accrued or can accrue to said de- 
fendants by virtue of said contract.” 

The reply consists of certain denials, 

There is testimony in the record tending to show that 
the defendants waived the full performance of the contract, 
and that they accepted the property procured by the plaint- 
iff, and have appropriated the same to their own use. 

The case was tried upon the theory that there must be a 
full performance on the part of the plaintiff of all the terms 
of contract to entitle him to recover, and the instructions of 
the court were predicated upon that view of the law. No 
doubt there are many cases where a plaintiff must perform 
all the conditions of his contract to entitle him to recover, 
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but this rule does not obtain where there has been a waiver 
of the terms of the contract, or the adverse party has ap- 
propriated and retained the labor or property of the plaint- 
iff. In the latter case, the value of the labor or prop- 
erty received and accepted, less the damages for the failure 
to perform, may be recovered. (Parcell v. McComber, 11 
Neb., 209; Britton v. Turner, 6 N. H., 481; Duncan v. 
Baker, 21 Kan., 99; McMillan v. Malloy, 10 Neb., 228.) 
There isa sufficient allegation of waiver and part perform- 
ance in the pleadings to authorize the court to instruct the 
jury to render a verdict for the value of the services less 
the damages, and the court to render judgment for the 
same. The judgment of the district court is therefore 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Davip Cote v. Patrick W. O’Brien. 
[FILED FEBRUARY 24, 1892.] 


Agency: UNAUTHORIZED AcTs: PERSONAL LIABILITY. When 
one who assumes to act as another’s agent, without anthority so 
to do, signs the name of the other as maker of a due bill, he is 
not personally liable in an action thereon, unless it contains apt 
words to charge him as such. 


Error to the district court for Dawson county. Tried 
below before HaMER, J. 


H. M. Sinclair, and Stewart & Rose, for plaintiff in 
error, cited: Bartlett v. Tucker, 104 Mass., 339; Hall v. 
Crandall, 29 Cal., 568; Wallace v. Bentley, 77 Id., 19; 
Lander v. Castro, 43 Id., 497; Duncan v. Niles, 32 Wl., 
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532; Ogden v. Haymond, 22 Conn., 379; Taylor v. Shel- 
ton, 30 Id., 132; Baltzen v. Nicolay, 58 N. Y., 467; 
W hite v. Madison, .26 Id.,117; Hampton v. Speckenagle, 
98. & R. [Pa.], 212; Hopkins v. Mehaffy, 11 Id., 126; 
Lazarus v. Shearer, 2 Ala., 718. 


C. W. McNamar, contra, cited: Shepherd v. Conquest, 
33 Eng. L., 257; Jarvis v. Brooks, 27 N. A., 65; Bank 
v. Rudolf, 5 Neb., 527; Rawlins v, Kennard, 25 Id., 181. 


Norval, J. 


This suit was brought in the court below by Patrick W. 
O’Brien against Mary Cole and David Cole, upon a writ- 
ten instrument of which the following is a copy: 

“PrLumM CREEK, NEBRASKA, September 16, 1885. 

“Due P. W. O’Brien for account of D. B. Cole, $350, 
three hundred and fifty dollars, within one year from date. 

“M. Coie.” 


There was verdict for the plaintiff against David Cole 
for $314.40, and the jury found no cause for action against 
Mary Cole. The defendant David Cole brings error. 

The defendants were husband and wife. At and for 
several years prior to the execution of the due bill, Mrs. 
Cole owned a grocery store at Plum Creek. The business 
was managed by the husband and was conducted under the 
name of “M. Cole.” On the 16th day of September, 
1885, David Cole executed and delivered the due bill sued 
on, in settlement of a claim of $600 which defendant in 
error held against one D. B. Cole, a son of the defendants. 
‘Although it appears that David Cole was in the habit of 
signing his wife’s name in the management of the grocery 
store, yet she did not authorize him to sign her name to 
the due bill, nor did she know that he had done so until 
some time afterwards; that he had acted as her agent in 
the management of the store, conferred no authority to sign 
her name to the instrument when it was not given for her 
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benefit, of which the plaintiff was aware. It having been 
given without her authority and not for her use and bene- 
_fit, or for her separate estate, the instrument, as to her, is 
void, and the jury so fonnd. 

The court charged the jury that “if David Cole, without 
being requested by his wife so to do, signed her name to 
the paper sued on, he is himself liable, and you may ren- 
der a verdict against him, if you so find, for the amount 
remaining unpaid.” We think this instruction is errone- 
ous and was prejudicial to the plaintiff in error. There is 
nothing upon the face of the instrument showing that he 
personally promised to pay the amount therein named. 
It is not his contract, bnt purports to be the obligation of 
M. Cole. While he assumed the act as her agent without 
authority, he is not for that reason personally liable in an 
action upon the due bill. The remedy of the defendant in 
error, if any, is an action for the fraud of David Cole in 
falsely assuming authority to act as her agent. (1 Parsons 
on Contracts, 68; Abbey v. Chase, 6 Cush. [Mass.], 56; 
Ogden v. Raymond, 22 Conn., 379; Bartlett v. Tucker, 104 
Mass., 339; McHenry v. Duffield, 7 Blackf. [Ind.], 41; 
Hopkins v. Mehaffy, 11 Serg. & Rawle [Pa.], 126; Hall v. 
Crandall, 29 Cal., 568; Duncan v, Niles, 32 IIl., 532.) 

There is in the bill of exceptions some testimony tend- 
ing to show that the store at Plum Creek belonged ex- 
clusively to David Cole, and that he carried on the busi- 
ness under the name of “ M. Cole,” although the weight 
of the evidence is to the effect that his wife was the sole 
owner, If the husband was in fact the proprietor of the 
store, and with intent to bind himself, signed to the due 
bill the name under which he carried on business, instead 
of his true name, he would be liable in an acticn ou the 
instrument itself, for in such case it would be his own ob- 
ligation. The jury could not have found for the plaintiff 
upon that ground for the reason that such view of the case 
was not submitted to them by the instructions. 
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For the error in giving the instruction complained of 
the judgment is reversed and the cause remanded for further 
proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


First NatronaAL BANK oF Rapip Ciry v. SEcurITY 
NationaL Bank oF Sioux Crry. 


([Fr.ep FEBRUARY 24, 1892.] 


1. Certificates of Deposit: TransFER AFTER Maturity. A 
bona fide purchaser of a negotiable certificate of deposit for value, 
before maturity, without notice of equities, is protected to the 
same extent a8 an innocent holder of other negotiable paper. 
But if snch certificate is transferred when overdue, the pur- 
chaser takes it subject to all defenses which could have been 
made had it remained in the hands of the payee. 


2, : InpoRSEMENT ‘‘ WiTHOUT REcoURSE.’? The indorse- 
ment of such paper by the payee before due,-“ without re- 
course,” is not of itself snfficient to charge the purchaser with 
notice of defenses of tbe maker. 


: TRANSFER OVERDUE: Novice. Across the face of the 
the certificate of deposit in the nsual form, payable to the order 
of the payee, on the return of the certificate properly indorsed, 
were stamped the words, “ This certificate payable three months 
after date, with six per cent interest per annum for the time 
specified.’? The instrument was transferred by the payee more 
than three months afterits date. Held, To bea time certificate, 
and dishonored when sold. 


: ACTION: Cross-DEMANDS BY MAKER. In an action on 
a negotiable certificate of deposit, transferred after due, the 
maker may set off any cross-demand which existed in his 
favor against the original payee at the time of the transfer. 


4. 
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Error to the district court for Douglas county. Tried 
below before Doang, J. 


Chas. Offutt, for plaintiff in error, cited the following 
authorities as determining the nature of certificates of de- 
posit: 2 Wharton, Ev., sec. 925, and cases; Daniels, Neg. 
Inst., secs. 1702, 1702a, and cases; Brett v. Ming, 1 Fla., 
447; Mills v. Barney, 22 Cal., 240; Coye v, Palmer, 16 
Id., 158; Ford v. Mitchell, 15 Wis., 334; 1 Randolph, 
Com. Pa., sec. 2, and cases cited; Cate v. Patterson, 25 
Mich., 191; Story, Prom. Notes, sec. 12, and cases ; 
Hazleton v. Union Bank, 32 Wis., 35; Pardee v. Fish, 60 
N. Y., 265; Tripp v. Ourtenius, 36 Mich., 494, and cases 
cited; 1 Morse, Banks & Banking, sec. 298, and cases; 
Frank v. Wessels, 64 N. Y., 155; Hunt v. Divine, 37 TIL, 
137, and cases cited; Mitchell v. Wilkins, 33 N. W. Rep. 
[Minn.],910; Curran v. Witter, 68 Wis., 16. If the cer- 
tificates were payable simply “on demand” or “on return 
properly indorsed,” a reasonable time had elapsed after 
their issue, and their staleness was sufficient notice of dis- 
honor. (Story, Prom. Notes [7th Ed. ],sec.29; 3 Randolph, 
Com. Pa., sec. 1042; Camp v. Clark, 14 Vt., 387; Losee 
v. Dunkin, 7 Johns. [N. Y.], 70; Herrick v. Woolverton, 
41 N. Y., 581; Chamberlyn v. Delarive, 2 Wils. [Eng.], 
353; La Due v. Bank, 31 Minn., 33; Bull v. Bank, 14 
Fed. Rep. [Minn.],612; Novins v. Townsend, 6 Conn., 5; 
Parker v. Tuttle, 44 Me., 459; Ayer v. Hutchins, 4 Mass., 
372; Clark v. Leach, 10 Id., 51; Thompson v. Hale, 6 
Pick. [Mass.], 259; Stevens v. Bruce, 21 Id.,193; Ameri- 
can Bank v. Jenness, 2 Met. [Mass.], 288; Carlton v. 
Bailey, 27 N. H., 280; Barbour v. Fullerton, 36 Pa., 105; 
Keyes v. Fenstermacher, 24 Cal., 331.) These certificates 
bore such marks, in addition to their age, as under all the 
circumstances charged the purchaser with notice of the 
maker’s equities. (Ayer v. Hutchins, 4 Mass.,372; Daniels, 
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Neg. Inst., secs. 795a and cases, 7956 and cases, 799 and 
cases.) A certificate of deposit, like a check, is never 
more than a conditional payment, and he who receives it 
may, when its payment is refused, treat it as the property 
of the debtor, and sue on the original consideration. (2 
Daniels, Neg. Inst., sec. 1701, and cases; Newmark, Bank 
Deposits, secs. 208, 209, and cases.) 


Congdon & Hunt, contra, cited, as to the nature of cer- 
tificates of deposit: Shute v. Bank, 136 Mass., 487; Mc- 
Gough v. Jamison, 107 Pa. St., 336; Brown v. McElroy, 
52 Ind., 404; Boughton v. Flint, 74 N. Y.,476; Howell v, 
Adams, 68 Id., 314; Smiley v. Fry, 100 Id., 262; Pardee 
v. Fish, 60 Id., 265; Gregg v. Bank, 87 Ind., 238; Tripp 
v. Ourtenius, 35 Mich., 497; 1 Morse, Banks and Bank- 
ing, 525; Riddle v. Bank, 27 Fed. Rep. [Pa.], 503. De- 
fendant in error is a bona fide purchaser for value and is 
entitled to recover. (Natl. Bank of Republic v. Young, 7 
Atl. Rep. [N. J.], 488; Smiley v. Fry, 100 N. Y., 262; 
Phelan v. Moss, 67 Pa. St., 59; Comstock v. Hannah, 76 
Ill., 530; Fox v. Bank, 30 Kan., 441; Schoen v. Hough- 
ton, 50 Cal., 528; Kelley v. Whitney, 45 Wis., 110; Epler 
v. Funk, 8 Pa. St., 468; Stevenson v. O’ Neal, 71 Ill., 314.) 
If Rose were suing upon these certificates there could be 
no claim against him by plaintiff in error except such as 
might grow out of his indorsement of the Post certificate. 
(Drew v. Towle, 27 N. H., 412; Thompson v. Mansfield, 
43 Me., 490; Greenleaf v. Cook, 2 Wheat. [U.8.], 13; 
College v. Bryan, 50 Ja., 293; Stanton v, Maynard, 7 Al- 
len [Mass. ], 335.) 


Norval, J. 


This suit was brought in the court below by the defend- 
ant in error upon four certificates of deposits issued by the 
plaintiff in error, payable to the order of John W. Rose, 
and by him indorsed to the Security National Bank of 
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Sioux City, Iowa. Three of the certificates were for $200 
each, and one for $150.72. 

The defense is failure of consideration, and that the de- 
fendant in error acquired the certificates after maturity, 
and under such circumstances as to charge it with notice of 
the maker’s defense. On a trial to the court there was 
judgment for the defendant in error for the full amount 
of the certificates. 

Two questions are presented for consideration: 

First—Is the defendant in error a bona fide purchaser 
of the certificates, for a valuable consideration, before ma- 
turity, in the ordinary course of business, without notice of 
dishonor or of facts which impeach their validity as between 
the original parties? 

Second—Has the consideration failed? 

The certificates are alike, except as to amounts and num- 
bers, and in the following form: 


[In border line:] ‘‘ Dakota. 
“$200. First NationaL Bank, 
“Rapip Crry, Dak., Oct. 8th, 1887. 

“John W. Rose, Esq., has deposited in this bank two 
hundred dollars, payable to the order of himself on the 
return of this certificate properly endorsed. 

“This certificate is not subject to check. 
“No. 8006. Ricuarp C. Laxs, 
“No. 10729. President,” 

[On margin :] “Certificate of deposit.” 

[ Across the face in red ink:] “This certificate payable 3 
months after date with 6 per cent interest per annum for 
the time specified.” 


The proofs show that John W. Rose on or about the 5th 
day of Octuber, 1887, caiied at the b nking house of Lake 
& Halley, private bankers at Buffalo Gap, South Dakota, 
with three certificates of deposit issued to him by Morton 
E. Post & Co., of Cheyenne, Wyoming, one for $739.38, 
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one for $67.35, and one for $77, each bearing interest and 
maturing at different dates, and instructed G. C. Smith, the 
acting cashier, to send the certificates to the First National 
Bank of Rapid City, and request that bank to issue four 
of their certificates, payable to Mr. Rose’s order, as fol- 
lows: Three certificates for $200 each and one for $150.72, 
in exchange for the Morton E. Post & Co.’s certificate for 
$739.38, on which interest expired October 8, 1887. Mr. 
Rose instructed Cashier Smith to treat the other two cer- 
tificates in like manner as their interest matured. 

On October 5, 1887, Lake & Halley sent the three cer- 
tificates, duly indorsed by Mr. Rose, to the First National 
Bank of Rapid City, enclosed with the following letter: 

“Bankina House or Lake & HAttey, 
Burrao Gap, Dakota, Oct. 5, 1887. 

“James Halley, Esq., Cashier, Rapid City, Dak.—DEAR 
Str: Herewith time C. D’s, Morton E. Post & Co., Chey- 
enne, Wyo., drawn in favor of John W. Rose, and indorsed 
to you, as follows: 

No. 12 ,300, expiration of 3 mos, Oct. 
87 


Fa a Re Ee $739 38 
Tits ceceicectetvexees 11 34—$750 72 
No. 12,335, expiration of 3 mos. Oct 
207 BE cciavese sienna the dawerescnse deeds: 67 35 
Littisssveoccvinseevoeve 1 01— 68 36 
No. 12, 337, expiration of 3 mos, Oct. 
21, BOT os stash setae Aeeccetect esses . 7700 
Tia ete eases recseas 115— 78 15 


“When the first C. D. matures send us your time C, 
D’s, 3 mos., to order John W. Rose, as follows: Three for 
$200 each and one for $15C.72 for the balance. Treat the 
others as they mature in like manner. 

“Yours truly, G. C. Smrra, A. Cas. 

“Would not take our C. D’s, as this is not a national 
bank.” 

This letter and the certificates were received by the 
plaintiff in error on the 6th day of October, 1887, and on 


76 NEBRASKA REPORTS. [ Vou. 34 


First Natl, Bank of Rapid City v. Security Nat). Bank. 


the same day forwarded the $739.38 certificate for collec- 
tion, through the First National Bank of Omaha. On the 
8th day of the same month the First National Bank of 
Rapid City issued the four certificates of deposit in suit, 
and sent them to Lake & Halley on the same day, who de- 
livered them to Mr. Rose. There was no other considera- 
tion for the issue of the four certificates in controversy. 
They were issued for the exact amount of the principal and 
interest called for by the Post & Co. certificate first ma- 
turing. 

When the Post & Co. certificate reached Cheyenne and 
was presented for payment the makers had failed, having 
suspended and assigned on the morning of October 10, 
1887. The certificate was protested on the following day, 
and due notice given to all parties. Rose was requested at 
once to take back the dishonored certificate and return the 
four certificates issued in exchange therefor, which he de- 
clined to do. 

On June 7, 1888, Rose sold the certificates to the Se- 
curity National Bank, of Sioux City, Iowa, for $750.72, 
the face value, in cash, and indorsed them to it “ without 
recourse.” The defendant in error at once presented the 
certificates to plaintiff in error and demanded payment, 
which was refused. . Thereupon this suit was instituted. 

The defendant in error insists that it is an innocent 
holder of the paper. The established doctrine is that a 
certificate of deposit in the usual form issued by a bank 
and made payable to order or bearer, is negotiable, and a 
bona fide purchaser thereof for value before maturity, 
without notice of equities, is protected to the same extent 
as an innocent holder of other negotiable paper. (Bank of 
Peru v. Farnsworth, 18 Ill., 563; Laughlin v. Marshall, 
19 1d.,390; Bean ». Briggs, 1 Ta., 488; Huse v. Hamblin, 
29 Id., 501; Kilgore v. Bulkley, 14 Conn., 363; Drake». 
Markle, 21 Ind., 483; Bank v. Ringel, 51 Id., 393; John- 
son v. Henderson, 76 N. Car., 227; Pardee vr. Fish, 60 N. 
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Y., 265; Miller v. Austen, 13 How. [U.S.], 218; Curran v. 
Witter, 68 Wis., 16; Moore v. Gano, 12 O., 300; Howe v. 
Hartness, Hill & Co., 11 O. St., 449.) 

It is also equally well settled that where a certificate of 
deposit is transferred when overdue, the purchaser takes it 
subject to all defenses that could have been made had it 
not left the hands of the payee. (Supra; Coye v. Palmer, 
16 Cal., 158; Tripp v. Curtenius, 36 Mich., 494.) 

It cannot be successfully claimed that the plaintiff below, 
when it purchased these certificates, had actual notice of 
the facts surrounding their execution, or that it acted in 
bad faith in their purchase. It paid Rose the face of the 
certificates in cash, discounting only the interest. True, 
they were indorsed by the payee “without recourse,” but 
notice cannot be implied from such an indorsement alone. 
(Eppler v. Funk, 8 Pa. St., 468; Stevenson v. O’ Neal, 71 
Ill, 814; Kelley v. Whitney, 45 Wis., 111; For v. Bank, 
30 Kan., 441.) 

It is important next to determine whether the certificates 
in suit were past due when purchased by the defendant in 
error, soas to charge it with notice of facts which would 
impeach their validity as between the maker and payee. 
Counsel for the defeudant in error insist that the certificates 
are only payable upon their return and presentation to the 
maker, properly indorsed, which was after their transfer 
to the Security National Bank, and therefore were not dis- 
honored when purchased. This contention is based upon 
the phrase, “on the return of this certificate properly in- 
dorsed,” used in the printed form of the certificates. If 
they contained no other stipulation as to time of payment, 
there would be ground for debate that they did not 
become due until payment was demanded, and that their 
dishonor would not be presumed from lapse of time. 
Authorities are to be found which sustain such a doctrine, 
but the decisions are not all one way. Many adjudicated 
cases, as well as text-books, lay down the proposition that 
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a certificate of deposit in the ordinary form, payable on its 
return duly indorsed, is in legal effect a promissory note, 
and is due immediately upon its execution, and that suit 
may be brought thereon without a previous demand, the 
same as in the case of a promissory note payable on de- 
mand. As we construe the certificates sued on in this 
action we are not now called upon to choose between these 
conflicting authorities, or to decide whether demand certifi- 
eates are subject to the same rule which governs and controls 
demand notes, for these are time certificates. By their terms 
they are payable three months after their date. Clearly 
that is the meaning of the words stamped across the face 
of the instruments. They are capable of no other reasona- 
ble construction. The holder could not have lawfully de- 
manded payment before the expiration of the three months, 
and had suit been instituted before such time had elapsed, 
it would have been prematurely brought. The words “on 
the return of this certificate properly indorsed,” when read 
in connection with the other stipulations, do not control 
the time of payment, nor was it indispensable to a recovery 
that the certificates should have been previously presented 
to the maker duly indorsed. To hold that the tender of a 
certificate properly indorsed is a condition precedent to 
maintain an action thereon would defeat a recovery upon 
a lost certificate, and would prevent a third person from 
becoming the owner of a certificate payable to the order of 
the payee, unless indorsed. Such a rule would be unsound 
in principle and contrary to the weight of the decisions. 
(Cassidy v. First Natl, Bank, 30 Minn., 86; Citizens Natl. 
Bank v. Brown, 11 N. E. Rep. [Ohio], 799.) 

Construing together all the conditions of the instruments 
in suit, and giving effect to every part, as we must, they 
are payable three months after their date, to the payee, or 
to the person by him transferred. (Brett v. Ming, 1 Fla, 
447; Hunt v. Divine, 37 Ill., 137.) 

In the case last cited the certificate was in the following 
form: 
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“Banxkine House oF E. T. Hunt & Co., 
Sycamore, Int, March 9, 1861. 

“C. M. Chase, Esq., has deposited in this bank two 
hundred and eighty dollars and fifty cents in currency, 
subject to the order of himself, and payable in like funds 
on return of this certificate three months after date. 

“EE. T. Hunt & Co.” 

It was held that it was payable absolutely three months 
after its date, and that a return of the certificate was not a 
condition precedent to the recovery. The similarity of the 
certificate in the Illinois case to the ones we are consider- 
ing, entitles that decision to great weight as a precedent 
here. When these certificates were purchased by the de- 
fendant in error they were five months overdue, and being 
dishonored, the maker is entitled to all defenses against 
them, it could have urged had action thereon been 
brought by the payee. (Britton v. Berry, 20 Neb., 325, 
330; Firat Natl. Bank v. Edholm, 25 Id., 741.) 

These certificates of deposit were issued in exchange for 
the Post & Co. certificate. There was no other consider- 
. ation. The record discloses that the plaintiff in error used 
due diligence in presenting for payment the Post & Co. 
certificate. When presented, the makers had failed. It 
was immediately protested and notice given to Rose, the 
payee and indorser, the dishonored certificate tendered to 
him, and these certificates demanded. Whether the Post & 
Co. certificate was sold to the First National Bank of 
Rapid City, or was simply received by it for collection, can 
make no difference as to the sufficiency of the defense. If 
received as a collection, then the proceeds, when collected, 
were to go to the bank in payment of the certificates in suit 
issued before the Post & Co. certificate was transmitted. 
Payment being refused when presented to the makers, the 
consideration for these certificates failed. (Lindsey v. Mc- 
Clelland, 18 Wis., 481; Fleig v. Sleet, 43 O. St., 53.) 

Tf the plaintiff in error is regarded as the owner of the 
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Post & Co., certificate, then Rose was liable thereon as 
indorser. Every step was taken to charge him as such, 
and the First National Bank of Rapid City could main- 
tain an action against Rose on his contract of indorsement. 
Then, under the provisions of our Code relating to set-off 
and counter-claim, it could have been pleaded as a defense if 
this suit had been brought by Rose; and the certificates in 
controversy being dishonored when transferred to the 
Security National Bank, the plaintiff in error can plead 
and prove any defense which could legally be made by it 
if Rose were the plaintiff. 

In Edney v. Willis, 23 Neb., 56, the author of that 
opinion, after quoting section 31 of the Code, says: “ This 
clearly implies that set-off may be allowed against a note 
transferred after due. In England the indorsee of an over- 
due note or bill is liable to such equities as attach to it in 
itself, but only to such, and not to those arising out of 
collateral matters, nor to any set-off that is not good against 
his indorser, And so at common law in this country, in 
some states it is held that not all equities which might be 
set off against the original payee can be set off against a 
third party who is affected with constructive notice of set- 
off, but only those attaching to the particular note in suit. 
* * * The English rule seems to be based upon the 
doctrine of recoupment, and is not applicable in any state 
having a statute similar to our own, where independent 
and collateral claims may be set off against an overdue 
note in the hands of a payee.” 

In any view of the case the defense is well grounded, 
and should have been sustained. The judgment is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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GEORGE W. Srone y. Repecca 8, NEELEY. 
‘ 
[FILED FEBRUARY 24, 1892.] 


Defective Record: Jupamenr: REcITAL INSTEAD oF ENTRY. 
Where the record contains no final judgment, but a mere recital 
that “judgment be rendered on the verdict for plaintiff,’ the 
petition in error will be dismissed. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. : 


R. A. Moore, for plaintiff in error. 
A, H. Connor, and Greene & Hostetler, contra. 


Norval, J. 


This case cannot be reviewed for the reason that the 
record contains no final judgment. A verdict was re~ 
turned for the defendant in error, assessing her damages 
at $708.75. A motion for a new trial was filed by the 
plaintiff in error. The journal entry is as follows: 

“Now on this 17th day of October, 1889, this cause 
coming on to be heard, the defendant George W. Stone’s 
motion for a new trial was overruled, to which ruling the 
defendant George W. Stone excepts, and has forty days to 
prepare a bill of exceptions. It is ordered that judgment 
be rendered on the verdict for plaintiff.” 

This is merely a recital that a judgment was rendered 
by the court upon the verdict. (Miller v. B. & M. R. O., 
7 Neb., 227. The petition in error is 


DISMISSED, 


THE other judges concur. 
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Herman A. Peters v. GEorcE T. MOREY ET AL. 
[FILED FEBRUARY 24, 1892.] 


Elections: Conrest: BILL oF EXCEPTIONS NECESSARY. In pro- 
ceedings in the district court to contest an election held for the 
purpose of locating a county seat, the evidence should be pre- 
served by bill of exceptions, the same as in other cases, and, in 
the absence of sucha bill, it will be presumed that the evidence 
was sufficient to support the finding and judgment. 


AppEAL from the district court for Sheridan county. 
Heard below before Kinxarp, J. 


Thos. L. Redlon, for appellant. 
No briefs filed. 


Norval, J. 


This is a proceeding to contest the election held on the 
6th day of October, 1885, in Sheridan county, for the pur- 
pose of locating the county seat of said county. The cause 
was submitted to this court on the 18th day of April, 
1889, but by inadvertence the record was not passed in to 
the court, or put on the docket of submitted cases until the 
present term. 

The returns of the election in question, made to the 
county clerk by the judges of election of the different 
precincts of the county, show that 1,758 votes were cast 
on the question of locating the county seat, of which 
Rushville received 919 votes and Hay Springs received 
839 votes. All the votes in Hunter precinct, 226 in num- 
her, were returned as being cast in favor of Kushville. 
The county canvassing board, in canvassing the returns of 
said election, threw out 184 of the votes returned from 
Hunter precinct, thereby making a majority in favor of 
Hay Springs. On application to this court at the July 
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term, 1886, a peremptory writ of mandamus was issued 
requiring the canvassing board to reassemble and canvass 
all the votes returned from Hunter precinct. (State v, Hill, 
20 Neb., 119.) In obedience to the writ the canvassers 
reconvened and canvassed the votes, and Rushville, having 
a majority of eighty votes, upon the face of the returns 
was declared the county seat. 

In the amended complaint, filed by the contestant, it is 
charged that 212 of the votes returned as having been cast 
in Hunter precinct were fraudulent and were not cast, but 
after the close of the polls, with the connivance of the 
judges of election, the poll books of said precinct were 
fraudulently changed and altered by writing on said poll 
books 212 fictitious names, and that a like number of fic-- 
titious ballots were placed in the ballot box of said pre— 
cinct; upon each of said ballots Rushville was named as: 
the place for the county seat, and were so counted; that 
42 fraudulent and illegal votes were cast and counted for 
Rushville, in Beaver Creek precinct, and that 130 votes 
cast in Rushville precinct were fictitious and fraudulent: 
and were counted for Rushville for county seat. 

The contestees answered, denying the allegations of the 
amended complaint, and as a further defense allege that 
there were cast and counted for Hay Springs for county 
seat 243 fraudulent and illegal ballots in Hay Springs 
precinct, and 65 illegal votes in Gordon precinct. 

The facts are stated in the answer with considerable 
particularity. 

A reply was filed, trial had, and upon the pleadings and 
evidence the district court found that Rushville received a 
majority of all the legal votes cast at the election, and that 
place was declared the permanent county seat, 

The cause was submitted to this court without briefs, 
therefore we do not know the grounds upon which the 
appellant relies for a reversal of the judgment. The issue 
raised by the pleadings, and tried by the district court, was 
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purely one of fact, and that is, which place received a ma- 
jority of the legal votes cast for the location of the county 
seat. We are unable to review its findings for the reason 
the record before us contains no bill of exceptions. It will 
be presumed, in the absence of a showing to the contrary, 
that the evidence was sufficient to support the judgment. 
The appellant having failed to filea brief pointing out any 
error, and no error being apparent, the judgment is 


AFFIRMED, 


THE other judges concur. 


State, EX REL, N. Z. SNevy, v. Joan H. Wesreort. 
[FILED MarcwH 2, 1892.] 


County Commissioners: NuMBER: ELEcTION. The act ap- 
proved April 9, 1891, provides that in counties containing less 
than 125,000 inhabitants the board of county commissioners shall 
consist of three persons, but also providing that in counties con- 
taining less than 125,000 inhabitants which had five commission- 
ers when the act took effect the incumbents “shall continue to 
hold aud occupy said offices until the expiration of the terms for 
which elected.’’ There is also a provision for redistricting 
counties where the number was changed from five to three. Sec- 
tion 7, chapter 26, Compiled Statutes, also provides that in 
counties not under township organization, “ one county commis- 
sioner shall be elected annually, who shall serve three years,’’ 
ete. Held, That a county commissioner who was elected in 
November, 1891, to fill the vacancy caused by the expiration of 
the term of the commissioner of the third district, was properly 

‘elected, and that the fourth and fifth commissioners would hold 
until the expiration of their respective terms, 


ORIGINAL action in nature of guo warranto. 


N. Z. Snell, for relator, cited: Sutherland on Statutory 
Con., sec. 430; State, ex rel. Jones, v. Graham, 16 Neb., 74. 
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Chas. A. Robbins, and Thomas Darnall, contra: 


The relator’s construction of the Jaw cannot be accepted 
because it leads to irreconcilable conflict between sec. 53, ch. 
18, Comp. Stats., and sec. 55, ch. 18, and sec. 7, ch. 26. 
(Hagenbuck v. Reed, 3 Neb., 17, 24; State v. Weston, 
Id., 312, 322; White v. Blum, 4 Id., 555, 561; Hendrix 
v. Rieman, 6 Id., 516, 522; State v. Liedtke, 9 Id., 490, 
497; State v. Babcock, 21 Id., 599, 602; Egypt Street, 2 
Grant’s Cas. [Pa.], 455; State v. Maccuaig, 8 Id., 215, 217 ; 
State v. Silver, 9 Id., 85, 89; Albertson v. State, Id., 429, 
438; State v. Howe, 28 Id., 618, 627.) The relator’s con- 
struction of the law leads to an absurd and mischievous re- 
sult, inconvenience, hardship, and injustice, and cannot be 
adopted. (Smith v. People, 47 N. Y.,330, 336; Perry County 
v. Jefferson County, 94 Ill., 214; Rogers v. Goodwin, 2 
Mass., 475, 477; Langdon v. Lolter, 3 Id., 215, 221; 
Gore v. Brazier, Id., 528, 5389; Ayers v. Knox, 7 Id., 
305, 310; Putnam v. Longley, 11 Pick. [Mass.], 487, 
490; Moore v. Given, 39 O. St., 661; Sawyer v. State, 45 
Id., 343; Ex parte Ellis, 11 Cal., 222; knowles v. Yeates, 
31 Id., 82; Henry v. Tilson, 17 Vt., 479; Collis v. Car- 
man, 5 Md., 503; Neenan v. Smith, 50 Mo., 525, 529; 
Wall ads. Robson, 2 Nott. & McC. [S. Car.], 497, 507; 
Mayor v. Weems, 5 Ind., 547; Smith v. Moore, 90 Id., 
294, 305; Storms v. Stevens, 104 Id., 46, 50; Hunt v. 
Lakeshore, etc., R. Co., 112 Id., 69; State v. Mayor, 28 
Td., 248; Baker v. Kirk, 33 Id., 517,526.) Relator seeks 
to extend the scope and effect of a mere proviso or saving 
clause which should be construed strictly and as affecting 
the paragraph to which annexed only. (Spring v. Collector, 
78 Ill., 101; Roberts v. Yarboro, 41 Tex., 449; United 
States v. Dickson, 15 Pet. [U. S.], 165.) The division of 
the county into five districts and the election of two extra 
commissioners in 1890 was illegal and void. (State v. 
Graham, 16 Neb., 74,76; He parte Johnson, 15 Id., 512.) 
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As to the constitutionality of the act of 1887, under which 
two additional commissioners were elected, and of the pro- 
viso in the act of 1891, under which such additional com- 
missioners claim to hold over: Sutherland on Statutory 
Construction, sec. 129; State v. Boyd, 19 Nev., 43; Free- 
holders of Hudson v. Buck, 49 N. J. L., 228; State v. El- 
let, 47 O. St., 90; Devine v. Cook County, 84 Ill, 590; 
Woodard v. Brien, 14 Lea [Tenn.], 520; Fields v. Com- 
missioners, 36 O. St., 476; Commonwealth v. Patton, 88 
Pa. St., 258; State v. County Court, 89 Mo., 237; Topeka 
v, Gillett, 32 Kan., 431; Coutieri v. New Brunswick, 44 N. 
J. L., 58; Robinson v. Perry, 17 Kan., 248; Davis v. 
Clark, 106 Pa. St., 377; Morrison v. Bachert, 112 Id., 
322; State v. Hammer, 42 N. J. L., 435; Hallock v, Hol- 
lingshead, 49 Id., 64; Gibbs v. Morgan, 39 N. J. Eq., 126; 
Ernst v. Morgan, 1d., 391; Miller v. Kister, 68 Cal., 142; 
State v. Hermann, 75 Mo., 340; Turner v. Fish, 19 Nev., 
295. 


MAXWELL, Cu. J. 


The relator is county attorney of Lancaster county, and 
as the attorney general refused to prosecute the action, the 
relator brought the same in order to obtain a construction of 
the act of April 9,1891. The information is as follows: 

“Novia Z. Snell, as county attorney of Lancaster county, 
Nebraska, who prosecutes this case in his own proper per- 
son, gives the court to understand : 

“First—That the county of Lancaster is a county in 
the state of Nebraska which, on the 10th day of July, 
1890, had, and still has, more than 70,000 inhabitants 
and less 125,000 inhabitants. 

“Second—That on said day the county commissioners of 
Lancaster county, under and in pursuance of sections 53 
and 54 of article 1, chapter 18 of the Compiled Statutes 
of the state of Nebraska, as then in force, divided said 
Lancaster county into five districts, numbered respectively 
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1, 2,3, 4, and 5. The first district comprising the Sixth 
and Seventh wards in the city of Lincoln, Lancaster, Rock 
Creek, Mill, Waverly, and North Bluff precincts; the 
second district comprising West Oak, Little Salt, Oak, 
West Lincoln, Garfield, and Elk precincts, and the First 
ward in the city of Lincoln; the third district comprising 
the Third and Fourth wards in the city of Lincoln; the 
fourth district comprising the Second and Fifth wards in 
the city of Lincoln; the fifth district comprising Denton, 
Yankee Hill, Highland, Buda, Centerville, Saltillo, Ne- 
maha, Olive Branch, South Pass, Panama, Grant, Stock- 
ton, Middle Creek, and Stevens Creek precincts. 

“ Third—That at said time the board of county commis- 
sioners of Lancaster county, Nebraska, consisted of three 
persons: T. J. Dickson, whose term expired on the first 
Thursday after the first Tuesday in January, 1891; Alba 
Brown, whose term expired on the first Thursday after the 
first Tuesday in January, 1892; and H. H. Shaberg, 
whose term will expire on the first Thursday after the first 
Tuesday in January, 1893. 

“Fourth—That after said county was divided into five 
districts as aforesaid, Alba Brown .resided in and repre- 
sented the second district; T. J. Dickson resided in and 
represented the fifth district; and H. H. Shaberg resided 
in and represented the third district. 

“Fifth—That at the general election held on the 7th 
day of November, 1890, the said T. J. Dickson was re- 
elected as county commissioner from the fifth district, 
and one W. KE. Churchill was elected as commissioner from 
the first district, and one Joseph McGraw was elected 
as commissioner from the fourth district, and as the said 
Churchill received a greater number of votes than the said 
McGraw, his term of office will expire on the first Thursday 
after the first Tuesday in January, 1894, and the term of 
the office of the said McGraw will expire on the first 
Thursday after the first Tuesday in January, 1893, 
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“Sixth—That the legislature of the state of Nebraska, 
at its session begun on the day of January, 1891, 
passed an act entitled ‘An act to amend sections 538, 54, 
and 59 of article 1 of chapter 18 of the Compiled Statutes 
of Nebraska for the year 1887, and to repeal said section,’ 
which act was approved by the governor on the 9th day 
of April, 1891, and the same went into force and effect on 
the 1st day of August, 1891, and the question as to whether 
the county board of Lancaster county shall consist of three 
or five commissioners has never been submitted at any 
election since the passage of said act. 

“Seventh—That by said act said section 53 was amended 
so as to limit the number of county commissioners to three 
in counties not having more than 125,000 inhabitants, and 
making the number five in counties having more than 
125,000 inhabitants, but expressly provided that in coun- 
ties having Jess than 125,000 when the amendment took 
effect, that the incumbents of said office should continue 
to hold such office for the term for which they were 
elected. 

“Eighth—That the defendant John H. Westcott, who 
was and is a legal voter of said county, received the nom- 
ination at the hands of the republican convention held in 
the city of Lincoln on the day of September, 1891, for 
the alleged office of county commissioner from the second 
district of said county to succeed Commissioner Brown, in 
which district he then resided, and at the general election 
held in November, 1891, he received the highest number 
of votes for said alleged office. 

“Ninth—That on the 10th day of November, 1891, 
after a canvass of the votes cast at said election had been 
duly made, Mart Howe, as county clerk of Lancaster 
county, Nebraska, issued to the said John H. Westcott a 
certificate of election to the alleged office of county com- 
missioner from the second district. 

“Tenth—That on the day of December, 1891, the 


Vou. 34] JANUARY TERM, 1892. 89 


State, ex rel. Snell, v. Wesicott, 


said Westcott filed his bond, which was duly approved by 
the proper authority, and took the oath of office. 

“ Eleventh—That on the 19th day of December, 1891, 
the board of county commissioners of Lancaster county, 
Nebraska, under and by virtue of section 53 as amended 
in 1891, redistricted the county of Lancaster into three 
districts, number 1 comprising the territory of the Fourth, 
Sixth and Seventh wards in the city of Lincoln, and Elk, 
Lancaster, Little Salt, Mil], North Bluff, Oak, Rock 
Creek, Waverly, and West Oak precincts; number 2 com- 
prising the territory of the First, Second and Third wards 
in the city of Lincoln, and Garfield and West Lincoln 
precincts; number 3 comprising the territory of the 
Fifth ward of the city of Lincoln, and Buda, Centerville, 
Benton, Grant, Highland, Middle Creek, Nemaha, Olive 
Branch, Panama, Saltillo, South Pass, Stevens Creek, 
Stockton, and Yankee Hill precincts; and that as the 
board was then constituted, Commissioner Brown residing 
in Oak precinct and Commissioner Churchill residing in 
‘the Sixth ward of the city of Lincoln, represented the 
first district, Commissioner Shaberg residing in the Third 
ward of the city of Lincoln, represented the second dis- 
trict, and Commissioner McGraw, residing in the Fifth 
ward of the city of Lincoln, and Commissioner Dickson, 
residing in Panama precinct, represented the third dis- 
trict. 

“Twelfth—That on the 7th day of January, 1892, the ~ 
time of commissioner Brown having expired as commis- 
sioner, the defendant John H. Westcott, and from then con- 
tinuously without any legal warrant, claim, or right, has 
used and exercised and still does unlawfully use and exer- 
cise the office of county commissioner of Lancaster county, 
Nebraska, and claims to be a commissioner of Lancaster 
county from the second district, and has, uses, and enjoys 
all the rights, privileges and franchises of a county com- 
missioner of Lancaster county, Nebraska, to the damage 
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and the prejudice of the rights of said Lancaster county 
and also against the peace of the state. 

‘ Thirteenth—Y our relator avers the facts to be, however, 
that from and after August 1, 1891, the county of Lan- 
caster was entitled to only three commissioners, saving only 
that those in office should continue until after the expira- 
tion of the term for which they were elected, and that at 
the general election held in November, 1891, there were 
no vacancies in the office of county commissioner, and that 
the alleged election of the defendant Westcott was of no 
force and effect whatever. 

“Wherefore your relator asks that the defendant be de- 
clared not entitled to said office, and that he be ousted there- 
from, and that the costs of this proceeding be taxed against 
him.” 

To this the defendant filed a general demurrer, and the 
case is submitted upon the issues thus formed. The act 
approved April 9, 1891, provides “That section 53 of 
article 1 of chapter 18 of the Compiled Statutes of Ne- 
braska be amended so as to read as follows: 

“Sec. 53, Commissioners.—The board of county com- 
missioners in all counties having not more than 125,000 
inhabitants shall consist of three persons, and in counties 
having more than 125,000 inhabitants shall consist of five 
persons; Provided, That in counties having less than 126,- 
000 population which have five commissioners when this 
” act takes effect the incumbents of said office shall continue 
to hold and occupy such office until the expiration of the 
terms for which elected; Provided, That the electors in 
any county containing less than 125,000 inhabitants may 
vote at any general election as to whether their county 
board shall consist of three or five commissioners, Counties 
under township organization voting to change to commis- 
sioner system may vote at the same time as to the number 
of commissioners desired.” 

Section 54, chapter 21; provides ‘That each county not 
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under township organization having not more than 125,- 
000 inhabitants shall be divided into three districts, num- 
bered respectively 1, 2, and 3, or into five districts as 
provided for in section 53, which shall be numbered re- 
spectively 1, 2, 3, 4, and 5; and in counties having more 
than 125,000 inhabitants shall be divided into five districts 
numbered respectively 1, 2, 3, 4, and 5, and shall consist 
of two or more voting precincts comprising compact and 
contiguous territory and embracing, as near as may be pos- 
sible, an equal division of the population of the county, 
and not subject to alteration oftener than once in three 
years, and one commissioner shall be elected from each of 
said districts by the qualified electors of the district as here- 
inbefore provided. The district lines shall not be changed 
at any session of the board unless all of the commissioners 
are present at such session; Provided, That in counties of 
125,000 inhabitants or more, and in counties where a ma~ 
jority have voted for five commissioners, it shall be the 
duty of the commissioners or supervisors of such county, 
at their first meeting after the publication of state or fed- 
eral census, or after an election deciding to have five com- 
missioners, to divide said county into five commissioner 
districts as provided for in this bill; Provided further, 
That the three commissioners of such county whose term 
of office will expire after said election shall continue to 
represent the districts in which they shall reside, after the 
redistricting of such county, until the expiration of the 
terms for which they were elected; And provided further, 
That at the general election next after the division of a 
county into five districts, one commissioner shall be elected 
for each of the two remaining districts. Of the two per- 
sons elected in such districts, the person receiving the high- 
est number of votes shall hold his office for the term of 
three years and the person receiving the next highest num- 
ber of votes shall hold his office for the term of two years, 
and each commissioner elected thereafter, in pursuance of 


92 NEBRASKA REPORTS. [ VoL. 34 


State, ex rel. Snell, v. Westcott, 


the provisions of this section, shall hold his office for three 
years and until his successor is elected and qualified.” 

Section 7, chapter 26, Compiled Statutes, provides that 
“one county commissioner shall be elected annually and 
shall serve three years,” 

Construing these provisions together the evident pur- 
pose of the legislature was to fix the number of commis- 
sioners at three in counties having less than 125,000 
inhabitants, unless by a vote of the people of any county 
the number was increased to five. If the number was re- 
duced to three, then it was the duty of the county board 
to redistrict the county into three districts, numbered re- 
spectively 1, 2, and 3. A commissioner is to be elected 
from each of the three districts every third year. There is 
no provision for omitting such election in 1891. Itis true 
the act was passed and took effect in that year, but it was 
not intended to reduce the number of commissioners where 
five had previously been authorized except upon the ter- 
mination of the term of office of the fourth and fifth com- 
missioner. ‘That is, that a county containing less than 
125,000 inhabitants shall be divided into three districts, 
from each of which a commissioner shall be elected, while 
the fourth and fifth shall continue in office until their re- 
spective terms shall expire. It may be that the provisions 
for the election of commissioners in some counties by the 
electors of such counties, and in others by districts, is class 
or special legislation, but that question is not before the 
court. The defendant is not wrongfully holding the office 
referred to. The demurrer is therefore sustained and the 
action 


DISMISSED. 


THE other judges concur. 
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Granp Istanp BAanxineG Co. v. First NatIonaL 
BANK oF GRAND ISLAND. 


[FILED Marcu 2, 1892.] 


Chattel Mortgages: PriorITIEs: INSTRUCTIONS. In a contest 
between mortgagees, where the property was described as 
being in the possession of the mortgagor on certain lands de- 
scribed in the mortgages, there being no question upon the 
weight of evidence, held, that the instructions given by the 
court were not erroneous and that there was no error in the 
record. 


Error to the district court for Hall county. Tried 
below before Harrison, J. 


O. A, Abbott, for plaintiff in error. 
Thompson Bros., contra. 


MAXWELL, Cua. J. 


This is a contest between mortgagees of personal prop- 
erty. The defendant claims under a mortgage made to 
Frank L. Bartley, dated August 10, 1887, in which the 
property is described: ‘All the mortgagor’s animals of the 
horse kind, same being at least sixty in number and com- 
prising one stallion, eleven geldings, thirty mares (more or 
less), and at least twenty colts foaled in 1887. All the 
mortgagor’s cows, two-year-old heifers, and yearling steers 
and heifers, same being at least 600 in number and com- 
prising about 300 cows, about 150 two-year-old heifers, and 
fifty yearling steers, also all the mortgagor’s calves, same 
being about 300 in number, together with the natural in- 
crease of all of said live stock. The greater part of said 
cattle is branded “ K ” on the right shoulder. The above 
described chattels are now in imy possession in the vicinity 
of St. Michael’s, Nebraska, in the counties of Hall, How- 
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ard, and Buffalo, and owned by me and are free from all 
incumbrance whatsoever.” This mortgage was given to 
secure the payment of $5,000. 

The plaintiff claims under a mortgage executed to it on 
the 31st day of January, 1888, wherein the property is 
described as follows, ‘500 steers from three to five years 
old, all branded ‘K’ back of right shoulder, all in my 
pasture on section 12, town 12, range 13 west, in Buffalo 
county, Nebraska. The above described chattels are now 
in my possession, are owned by me, and free from all in- 
cumbrances whatever.” This mortgage was given to se- 
cure the payment of the sum of $10,000. 

The plaintiff also claims that there was a verbal agree- 
ment made on the 5th day of July, 1888. The defendant 
took possession of the cattle under its mortgage, where- 
upon the plaintiff brought an action for the conversion of 
“sixty-five head of steers, part two and part three years 
old, part branded ‘K’ on the left side, and part without 
brands.” On the trial of the cause the jury returned a 
verdict for the defendants, upon which judgment was ren- 
dered. It will be observed that the descriptions in both 
mortgages are very general, and but for the statement that 
the animals were then in possession of the mortgagor on 
certain lands described in the mortgage, they would be of 
doubtful sufficiency. The court gave the following in- 
structions: ; 

“Plaintiff alleges in his petition that ou or about the 9th 
day of July, A. D. 1888, the plaintiff was the owner and in 
possession of a large number of cattle of various ages, which 
said cattle were then in the custody and care of one Asa 
Brayton for agistment, and that on said date the said de- 
fendant, by its agents and servants, unlawfully and with- 
out the permission of the plaintiff, took and drove away 
sixty-five head of said cattle, described as follows, to-wit: 
Sixty-five head of steers, part two and part three years 
old, part branded ‘K’ on the left side, and a part without 
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brands, of the value of $2,000, and afterwards converted the 
same to its own use; that plaintiff has frequently requested 
said defendant to return said cattle, or pay the plaintiff the 
value thereof, which it has and still does neglect and refuse 
to do, to the damage of plaintiff in the sum of $2,000, for 
which snm plaintiff claims judgment, with interest thereon 
at the rate of seven per cent per annum from July 9, A. D. 
1888. The plaintiff claims a special ownership under and 
by virtue of certain chattel mortgages introduced in evidence. 
Defendant, for answer, states that it denies that it did, on 
the 9th day of July, 1888, either by itself or agents, or 
otherwise, or at any other time, take and drive away from 
the said Asa Brayton, or from any other place, sixty-five 
head of cattle belonging to and owned by the said plaintiff, 
éither as described in the said plaintiff’s petition or in any 
other way, and denies that plaintiff was the owner of the 
sixty-five head of cattle described and mentioned in its said 
petition, or any of them; denies that said defendant con- 
verted the said sixty-five head of cattle to its own use, as 
described in the said petition, or in any other manner; de- 
nies the indebtedness, and denies all other allegations of 
plaintiff’s petition, except that it is a corporation. The 
defendant claims that it took possession of and sold said 
cattle under and by virtue of a chattel mortgage introduced 
in evidence in the case. 

“ First—You are instructed that when a person is in the 
rightful and peaceful possession of property, and a person 
not the owner, general or special, or entitled to the posses- 
sion, wrongfully takes it from him and converts to the 
taker’s own use, then the person who was so rightfully and 
in peaceful possession of the property can recover the full 
value of the property in this form of action for the wrong 
done, his possession being sufficient evidence of title in him 
against a wrong-doer or one showing no right or title of 
the property. 

“Second—You are instructed that possession of personal 
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property is prima facie evidence of ownership if there are 
no circumstances accompanying the possession to rebut such 
presumption, and if the jury believe from the evidence 
that the plaintiff was in possession of the cattle in contro- 
versy at the time of the alleged taking, and under circum- 
stances indicating ownership in it, then it is incumbent 
upon the defendant to show by a preponderance of testi- 
mony that the title or ownership, or special ownership 
claimed by it, was not in the plaintiff, and unless the de- 
fendant has done so you should find for the plaintiff as to 
such ownership. 

“Third—The jury are instructed that although it is a 
general rule of law that possession of personal property is 
prima facie evidence of title in the person in possession, 
still the possession may be accompanied by such circum- 
stances as to rebut such presumption, and so in this case, 
although the jury may find from the evidence that the 
plaintiff was, on or about the 9th day of July, 1888, in 
possession of the cattle in controversy, still if the jury 
further find from the evidence that such possession was 
attended or accompanied by such circumstances as rebut the 
presumption of ownership arising from such possession, 
then such possession is not of itself alone even prima facie 
evidence of ownership in the plaintiff. 

“ Fourth—The court instructs the jury that in order to 
maintain the action in this case as to the said cattle, or any 
number of them, the plaintiff must prove by a preponder- 
ance of the evidence that it had such an interest in said 
property as entitled it to the immediate possession of the 
same at the time of the alleged wrongful taking; and if 
you find from the evidence and the instructions of the 
court that he has failed to prove this by a preponderance 
of the evidence, then you should find for the defendant. 

“ Fifth—You are instructed that to warrant a verdict 
in this case for the plaintiff the jury must find from the 
evidence not only that the plaintiff had such an ownership 
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in the property as entitled it to the immediate possession 
at the time of the alleged conversion, but it must further 
appear from the evidence that the defendant wrongfully 
converted the property to its own use. 

“Sixth—In order to recover in this case the plaintiff 
must show, by a preponderance of the evidence, that right 
to possession which it claims under and by virtue of the 
mortgages introduced in evidence in its behalf as evidence 
of its title to the cattle in question was stronger and was 
superior to the right of defendant to possession under the 
mortgage as introduced by the defendant as evidence of its 
title at the time of the taking. 

“Seventh—You are instructed that if you find from a 
preponderance of the evidence that at the time of the al- 
leged conversion the plaintiff had such ownership in said 
sixty-five cattle or any of them as entitled it to the posses- 
sion of said cattle or any number of them, and that while 
the plaintiff had such ownership and was so entitled to such 
possession, and before the commencement of this suit, the 
defendant wrongfully took the cattle into its possession and 
sold the same before the commencement of this suit, this will 
constitute a wrongful conversion of such or any number of 
cattle you find were so taken and converted, if any, you will 
find for plaintiff and assess his damages at the value of the 
plaintiff’s possession of such cattle as shown by the evi- 
dence.” . 

The court refused to give the following instructions: 

‘“ First—The jury are instructed that a verbal pledge of 
property for a debt followed by possession will entitle the 
party receiving said property under such pledge to hold the 
same for the satisfaction of the debt for which the same 
was pledged. 

“Second—The jury are instructed that in order to 
entitle the defendant to recover you must find that the 
mortgage under which it claims was sufficiently defi- 
nite to enable a stranger to identify the stock described 

10 
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therein at the time the plaintiff received the cattle from 
said Kyne.” 

These instructions seem to have submitted the questions 
as presented by the testimony fairly to the jury, and there 
was no error in refusing those asked, as they, in substance, 
had already been given, except the request in regard toa 
verbal mortgage, which does not seem to have been ap- 
pliable to the proof in this case. There is no material 
error apparent in the record, and the judgment is 


AFFIRMED. 


THE other judges concur. 


J. W. BARTHOLOMEW ET AL. V. CO. F. FISHER ET AL. 
[FILED Marcu 2, 1892.] 


Replevin: CHATTEL MorTGAGE: DEscRIPTION. In an action of 
replevin founded ou a chattel mortgage, the description of the 
property was held sufficient to entitle the plaintiff to recover, 
and there was testimony tending to show that the purchaser 
had actual notice of the mortgage. 


Error to the district court for Hall county. Tried 
below before Harrison, J. 


J. W. Bartholomew, and O. A. Abbott, for plaintiffs in 
error, cited: Deering on the Law of Negligence, sec. 17; 
Thompson on Negligence, p.1172; Shearman & Redfield 
on the Law of Negligence, sec. 31; Rice v. McComas, 21 
Neb., 198, and cases cited; Hutton v. Arnett, 51 Il, 198; 
Rhutasel v. Stephens, 27 N. W. Rep. [la.], 786, and cases 
cited. 


R. R. Horth, and Chas. G. Ryan, contra. 
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MaxweELL, Cu. J. 


This is an action of replevin brought by the defendants 
in error against the plaintiffs in error to recover the pos- 
session of “one roan mare now about nine years old, 
named Kate,” and of the value of $125. On the trial of 
the cause the jury returned a verdict in favor of the de- 
fendants in error. The testimony tends to show that in 
December, 1887, one J. R. Vybyral made and delivered 
to one J. I. Chadwick a chattel mortgage on the mare in 
question, together with “‘one gray mule valued at $30; 
one gray mule valued at $80; one set of double harness. 
valued at $25.” The mortgagor appears to have been a 
resident of Merrick county, and the property was in that 
county and the mortgage filed for record there. After- 
wards the mare in question was taken into Hail county 
and sold to the plaintiffs in error, The testimony also 
tends to show that there are two persons residing in Mer- 
rick county named John Vybyral, being father and son; 
that they lived together; that the son signed his name in 
various ways, as John R. Vybyral, J. R. Vybyral, and 
John Vybyral. There is also evidence tending to show 
that the father was unable to write his name, but made a 
mark, The testimony also shows that between $70 and 
$80 remained due on the note when the action was brought, 
There is testimony also tending to show that plaintiffs in 
error had actual notice of the chattel mortgage in question 
as well as constructive notice from the record. There is 
no complaint of error in the instructions, nor of the insuf- 
ficiency of the evidence to sustain the verdict, The testi- 
mony as to the other property mortgaged, not involved in 
this action, is not very satisfactory. It is scarcely possible 
that after a sale of that property there still remained due 
on the note the sum of nearly $80, but no point is made 
on that phase of the case. 
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There is no material error in the record, and the judg- 


ment is 
AFFIRMED, 


THE other judges concur. 


Rice & Gorum v. GeorcEe Day. 
[FILED MaRrcH 2, 1892.] 


Wrongful Attachment: Justice oF THE Peace Has No Ju- 
RISDICTION. An action for a wrongful suing out an attach- 
ment uuder which the property of the debtor was seized, is one 
for malicious prosecution, and a justice of the peace has no ju- 
risdiction. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


A. D. McCandless, and T. F. Burke, for plaintiff in er- 
ror, cited, as illustrating the proper construction to be given 
to sec. 907 of the Code: Geere v. Sweet, 2 Neb., 77; Ray 
v. Mason, 6 Id., 101. 


Pemberton & Bush, and T. D. Cobbey, contra, cited: 
Bouvier, L. D., “ Malicious Prosecution.” 


MaxwELL, Cu. J. 


This action was brought by the defendant in error against 
the plaintiffs in error to recover the sum of $700. The 
cause of action is stated in the petition as follows: 

‘“‘ First—Comes now the plaintiff and alleges that he is 
a resident of Gage county, Nebraska, and has been for a 
number of years last past; that he has been engaged in 
running a livery and feed stable for a number of years in 
said city of Beatrice. 
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“Second—That on or about the 21st day of March, A. 
D. 1889, the above named defendants in suit then pending, 
wherein they were plaintiffs and George Day was defend- 
ant, procured a writ of attachment against the plaintiff for 
the sum of $189. 

“ Third—That under and by virtue of said writ of at- 
tachment J. W. German, who is a duly elected and acting 
constable in Wymore, levied upon the following described 
property: Ten head of horses, one stallion, one two-seated 
carriage, {wo spring wagons, three one-seated top buggies, 
one one-seated open buggy, four sets double harness, three 
sets single harness, two sleighs, and six robes, one lot of 
hay and grain. 

“ Fourth—That said property was appraised at about 
$700, but in truth and in fact said property was worth not 
less than $1,400. 

“Fifth—That said property was attached by the said J. 
W. German, constable, upon the 21st day of March, 1889, 
and upon said day taken out of the possession of this 
plaintiff, and said property was retained by said constable 
under and by virtue of the attachment proceedings afore- 
said until the 13th day of April, A.D. 1889. 

“ Sixth—That as soon after said attachment was made 
-as possible this plaintiff proceeded to have said attachment 
dissolved for the reason that the affidavit for the issuance 
of the same was false and untrue. 

“ Seventh—Plaintiff alleges that said affidavit in attach- 
ment was not only issued without any probable cause there- 
for, but was false and untrue, and was willfully, maliciously 
falsely, and unlawfully sued out, as the plaintiffs in said 
action (Rice & Gorum) at the time of the issuance of the 
same well knew. 

“ Kighth—The grounds for said attachment being that 
the defendant fraudulently contracted the debt, which 
grounds were wholly false and known to be so when made ; 
that the debt for which this attachment was made was for 
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the rent of a livery barn, which had been leased by plaint- 
iff for a couple of years or more. 

“Ninth—That upon the 13th day of April, or there- 
abouts, the attachment was dissolved and the property, by 
the constable holding the same, returned to this plaintiff. 

“Tenth—Plaintiff alleges that by reason of the forego- 
ing unlawful and illegal proceedings plaintiff has been 
greatly damaged by the loss of the use of the stock afore- 
said, the breaking up of plaintiff’s business, breakage of 
vehicles, damages to stallion by improper care, and the 
other live stock, and also the attorney’s fees to procure the 
dissolution of said attachment. Plaintiff alleges that the 
damages aforesaid amount to the sum of $700. 

“Wherefore, and by reason of the foregoing, plaintiff 
asks judgment for the sum aforesaid and costs of this 
action.” 

On the trial of the cause the jury returned a verdict for 
the sum of $110 in favor of the defendant in error, and, a 
motion for a new trial having been overruled, judgment 
was entered on the verdict. The plaintiffs in error there- 
upon moved to tax the costs to the plaintiff below on the 
ground that a justice of the peace had jurisdiction of the 
action. The motion was overruled and the costs taxed to 
the defendants below (plaintiffs in error). 

Did the court err in its taxation of costs? We think 
not. Section 907 of the Code provides that a justice of 
the peace “shall not have cognizance of any action * * 
for malicious prosecution.” At common law, prior to 
the statute of Marleberge, 52 Henry III, which gave 
costs to a defendant where the action against him failed, a 
defendant who had defeated the party bringing the action 
might bring an action against him for malicious prosecu- 
tion. The fact that an action was not well founded, had 
been brought against a party and failed, was sufficient to 
justify a suit for malicious prosecution, although neither 
his person nor property had been taken into the custody of 
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the court. After the statute of Marleberge above referred 
to took effect, the general rule has been that in a civil ac- 
tion to justify an action for malicious prosecution there 
must have been an arrest of the person or a seizure of his 
property. (Tomlinson v. Warner, 9 Ohio, 103; McFadden 
v. Whitney, 18 Atl. R. [N. J.J], 62; Watkins v. Baird, 
6 Mass., 506; Hayden v. Shed, 11 Id., 500; Lindsay v. 
Larned, 17 Id., 190; Stone v. Swift, 4 Pick. [Mass.], 389; 
Wetmore v. Mellinger, 64 Ia., 741; 52 Am. Rep., 465; 
Smith v. Hintrager, 67 Ta., 109.) 

In Tomlinson v. Warner, 9 Ohio, 105, it is said: “The 
counsel for the defendant insist that because the plaintiff's 
indebtedness to the defendant in the former suit is ad- 
mitted, there was probable cause for suing out the writ of 
attachment. This does not seem to us to follow. To con- 
stitute probable cause for suing out a writ of attachment, 
the law requires an affidavit of indebtedness, and also that 
the debtor has absconded, or is non-resident. The absence 
of either is absence of probable cause for the writ, and the 
false affirmation of either fact, knowingly, as a means of 
procuring the writ, shows express malice, whilst the taking 
of property without canse is a sufficient injury to sustain 
the.action.” The ground of the action in this case is the 
false charge, and in law is deemed to be malice or mali- 
cious prosecution of which a justice has no jurisdiction. The 
judgment therefore is right and is 


AFFIRMED, 


Tae other judges concur. 
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County oF LoGaN v. JESSE B. Doan. 
(FILED MakgcH 2, 1892.] 


1, Sheriff: Servine Execrion Notices: Fess. The only compen- 
sation for serving election notices, to which a sheriff is entitled, 
is five cents 8 mile for each mile actually and necessarily trav- 
eled. 

Where a sheriff at the same time and 

places posts notices of two elections, he is only entitled to mile- 

age for one trip. 


Error to the district court for Logan county. Tried 
below before Courcu, J. 


C. D. Shrader, and Grimes & Wilcox, for plaintiff in 
error, cited cases referred to in opinion. 


Morrison & Sawyer, contra, cited: Kountze v. Train, 4 
Neb., 292. 


Norval, J. 


The defendant in error, as sheriff of Logan county, pre- 
sented to the county board of said county for audit and 
allowance, the following account, duly verified: 

“Ganpy, Nes, Oct. 14, 1889. 
“THE County oF Logan, 
“In account with Jesse B. Doay, Sheriff. 
1889. . 
Oct. 14. To posting special election notices, 391 
miles at 5 Cents .........seseenesveceeeeee G9 75 
To 94 days at $3.00.........ccccsecseseeeee 28 50 


$48 25” 

The county board disallowed said account, and an ap- 

peal was taken to the district court, where the defendant 
in error filed a petition. 
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The county filed an answer admitting the rendering of 
the services claimed, and alleging as a defense “that at the 
same time plaintiff posted the said notices of special elec- 
tion, he posted at the same places and on the same trip no- 
tices for a general election to be held on the same day and 
at the same places in said county as said special election; 
that defendant has paid plaintiff for the posting, mileage, 
and per diem in the giving of the notices of said general 
election, and that there was no liability on the part of the 
defendant to the plaintiff for posting the notices for said 
special election.” 

To the answer the plaintiff filed a general demurrer, 
which was sustained by the court and judgment was ren- 
dered in favor of the plaintiff for $48.25. 

By section 13, chapter 26, Compiled ‘Statutes, it is made 
the duty of the sheriff to whom election notices are deliv- 
ered to post up, in three of the most public places in each 
precinct, township, or ward, three notices thereof at least 
ten days before the time of holding any election. After 
diligent search we are unable to find any provision of stat- 
ute which authorizes a sheriff to charge a per diem for 
posting election notices, and none has been cited by counsel. 

By section 5, chapter 28, Compiled Statutes, a sheriff is 
entitled for traveling expenses “ for each mile actually and 
and necessarily traveled, five cents.” The only compensa- 
tion to which such officer is entitled for posting notices of 
election is the mileage allowed by said section 5. A sher- 
iff must discharge the duties of his office for the fees and 
compensation fixed by law, and he cannot recover a greater 
sum, nor has the county board the power to allow a public 
officer a compensation in excess of that allowed by statute, 
nor where none is authorized. (Kemerer v. State, 7 Neb., 
130; State v. Silver, 9 Id., 85; Bayha v. Webster Co., 18 
Td., 181; State v. Roderick, 25 Id., 629.) 

It follows that the defendant in error cannot recover the 
per diem charge in his account. 
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It is averred in the answer, and by the demurrer ad- 
mitted, that at the same time and places the defendant in 
error posted notices of two elections, and that he has been 
paid for mileage and per diem for posting the notices of 
one of said elections. Is he entitled to mileage for posting 
both sets of notices, when the services were rendered at one 
trip? Weare of the opinion the answer must be in the 
negative. Under the section of the statute above referred 
to, a sheriff is entitled to five cents a mile for each mile 
actually and necessarily traveled, and no more. He has 
already received mileage for one journey, and to allow him 
again for the same trip would be double compensation, 
which is unauthorized. 

In B. & M. R. Co. v. Beebe, 14 Neb., 473, a number 
of persons attended upon the district court as witnesses, in 
two cases therein pending, in favor of different plaintiffs 
and against the same defendant. Each witness was al- 
lowed by the district court full fees as per diem and mile- 
age in each case. A motion to retax the costs was over- 
ruled by the trial court. On error to this court it was held 
that there should have been a retaxation of the costs, and 
the same duly apportioned between the two cases in which 
the witness had attended. 

In Redfield v. Shelby Co., 64 Ta., 11, seven subpoenas were — 
issued for the same witness in each of as many state cases, 
and placed in the hands of the sheriff for service. They 
were all served by making one trip, but the officer charged 
mileage on each subpoena. The county board having al- 
lowed mileage only for one trip, an appeal was taken to 
the district court, where judgment was rendered against 
the plaintiff for costs. On appeal to the supreme court it 
was held, under a provision of statute similar to our own, 
that “mileage allowed for service of several subpcenas must 
be calculated as one trip, where one trip was actually suffi- 
cient for the services of all.” (See Barnes v. Marion Co., 
54 ]a., 482; State v. Hunter, 33 Id., 361; Bringolf v. Polk 
Co., 41 Id., 554; Massing v. State, 14 Wis., 544.) 
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It follows that the answer stated a complete defense to 
the plaintiff’s cause of action, and the demurrer thereto 
should have been overruled. The judgment is reversed, 
and the cause remanded for further proceedings according 
to law. 

REVERSED AND REMANDED. 


THE other judges concur. 


Mary S. Sraker v. B. H. BEGoLe ET AL. 
[FILED MaRcH 2, 1892.] 


1. Interest: UNseTTLep Accounts do not draw interest until the 
expiration of six months from the date of the last item therein. 


2. Review. Evidence examined, and held, not to sustain the judg- 
ment. 


Error to the district court for Gage county. ‘Tried 
below before APPELGEF, J. 


R. S. Bibb, for plaintiff in error. 


Flazlett & Bates, contra, 


Norval, J. 


This suit is upon a promissory note for $165, given by 
Begole & Van Arsdale to the plaintiff in error, bearing 
date April 29, 1887, due six months after date, with inter- 
est at the rate of ten per cent from maturity. 

The defendants admit the execution and delivery of the 
note, and aver that the plaintiff agreed to trade out of 
defendant’s store the amount of the note, assumed all ac- 
counts due the defendants from plaintiff’s husband, and 
was to occupy their dwelling and pay $12.50 per month 
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as rent therefor; that at the time the note was executed the 
sum of $30.01 was due defendants for goods sold and de- 
livered to plaintiff’s husband, which plaintiff agreed to 
pay; that the amount due defendants for rent of house and 
for goods sold and delivered to the plaintiff since the 
making of the note is $137. The defendants ask judg- 
ment for $205. 

There was a trial to a jury and a verdict returned in 
favor of the defendants for $205. The plaintiff filed a 
motion for a new trial and the defendants offered to remit 
$30.05 from the verdict and allow judgment to be entered 
for plaintiff for $28. The court thereupon overruled the 
motion for a new trial and entered judgment for plaintiff 
for $28. 

The plaintiff was the owner of a house and lot in Be- 
atrice, which her husband traded to the defendants for a 
span of mules. The note was given by the defendants for 
the difference between the price of the mules and the value 
of the house and lot. 

The testimony introduced by the defendants tends to 
show that at the time of the trade plaintiff’s husband 
agreed that plaintiff should pay Mr. Staker’s indebtedness 
to the defendants, which was $80.01; that she was to pay 
$12.50 per month for use of the house during the summer, 
and was to take goods out of the store, which were to be 
applied upon the note. Mr. Staker received goods to the 
amount of $70.04, which he peddled through the country, 
but which were charged to plaintiff, as well as $62.50 for 
five months’ rent of house. Mr. Begole is the only witness 
called by the defendants who testified to the terms of the 
trade, and he is contradicted by the testimony of Mr. 
Staker. 

The plaintiff testifies she did not purchase anything at 
defendant’s store, and did not authorize her husband to do 
soon her account; that she did not agree to pay the rent of 
the house or her husband’s indebtedness to the defendants, 
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and that she never consented to or authorized him to make 
any such an agreement for her. 

The burden was upon the defendant’s to make their de- 
fense by a preponderance of the evidence. Under the 
testimony introduced by the plaintiff, if true, she was 
entitled toa judgment for the full amount of note and 
interest. Even though we should give no weight to the 
evidence of the plaintiff and her witnesses, the judgment 
cannot be sustained. As to the indebtedness of $30.01 of 
Mr. Staker to the defendants at the time the note was given, 
plaintiff is not liable therefor, for the reason the original 
debt was not released, the alleged agreement to pay this debt 
not being in writing was void under the statute of frauds, 
Besides there is entire lack of evidence to show that plaint- 
iff’s husband had any authority to make such a contract 
for her. It is indeed strange that the amount of his in- 
debtedness was not deducted when the note was given, if, 
as defendants contend, plaintiff wasto pay it. We find no 
explanation in the testimony why that was not done. The 
amount of goods received by plaintiff’s husband subsequent 
to the date of the note, and the five months’ rent of the 
house, amount to $132.54, or $32.46 less than the face of 
note. So that, without taking into consideration interest 
upon the note after its maturity to the date of trial, the 
judgment was too small by $4.46. 

The plaintiff is charged in the defendants’ account with 
$4.50 interest, which cannot be allowed. There was no 
contract to pay interest, therefore under the statute inter- 
est did not begin to run until the expiration of six months 
from the date of the last item of the account. ( Weston v. 
Brown, 30 Neb., 609.) The note was due prior to the 
time the account would bear interest, so that the defendants 
were only entitled to credit upon the note as of the date 
it fell due, with the face of the account, without interest. 

Giving the defendants credit with the item of interest of 
$4,50, there was still a balance due the plaintiff on note at 
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its maturity of $27.96, which with interest thereon at ten 
per cent until the date of the trial in the court below 
amounted to $30.46. So in any view of the case we con- 
clude the plaintiff was entitled to recover a larger sum. 
The judgment is reversed, and the cause is remanded for 
further proceedings, 

REVERSED AND REMANDED. 


THE other judges concur. 


Esreriy Harvesting MAcuHINE Co. v. FRANK 
FROLKEY ET AL. 


{FILep MarcH 2, 1892.] 


1. An instruction not based upon the evidence, although correct 
as a legal proposition, is good ground for the reversal of a judg- 
ment, if it has a teudency to mislead the jury. 


2. Contracts: BREACH: MEASURE oF DAMAGES. In the sale of 
a harvester, the vendor agreed to furnish needed repairs for the 
machine for the period of two years, free of charge. In an action 
upon the notes given for the purchase price, the court instracted 
the jury, in effect, to retnrn a verdict for defendants in case they 
found that plaintiff failed to farnish such repairs when requested 
by defendants. Held, Error, and that the measure of damages 
for the breach of tbe contract by the plaintiff in such case is 
the value of sach repairs, 


: AGENOY: RATIFICATION. A party will not be permitted to 
adopt that part of a contract made by his agent which is benefi- 
cial to him and reject the remainder. He mnst adopt his acta 
as a whole. 


3. 


Error to the district court for Lincoln county. Tried 
below before CHURCH, J. 


J. S. Hoagland (F. J. Bush with him), for plaintiff in 
error, cited: Story on Agency, secs. 123 and 264; 1 Am. 


° 
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& Eng. Ency. of Law, 401; Miller v, Nichols, 5 Neb., 
482; Nichols v. Hail, 4 Id., 210; Edgerly v. Gardner, 
9 Id., 137; Birdsall v. Carter, 5 Id., 517; Clark v. Deer- 
ing, 29 Id., 293. 


Grimes & Wilcox, contra, cited: Kansas Mfg. Co. v. 
Wagner, 25 Neb., 440; Nichols v, Hail, 4 Id., 215; Char- 
tton Plow Co. v. Davidson, 16 Id., 377; Webster v. Wray, 
17 Id., 579; Wilson v. Beardsley, 20 Id., 451; MeKeighan 
v. Hopkins, 19 Id.,38; Rogers v. Empkie Hdw. Co., 24 Id., 
655; Krider v. Trustees, 31 Ia., 547; N. FE. Mtg. Sec. Co. 
v. Hendrickson, 13 Neb., 575; Reidman v. Goodell, 55 Ia., 
592; Esterly & Son v. Van Slyke, 21 Neb., 616; Sycamore 
Co. v. Sturm, 13 Id., 214; Woodberry v. Larned, 5 Minn., 
339; Babcock v. Deford, 14 Kan., 408; Victor 8. M. Co. 
v. Rheinschild, 25 Id., 534. Instructions: Sious City, etc., 
R. Co v. Brown, 13 Ta., 317; R. V. R. Co. v, Fellers, 16 
Id., 173; Bartling v. Behrends, 20 Id., 211; Campbell . 
v. Holland, 22 Id., 588; Hamilton v. State Bank, 22 Ia., 
306 ; Spencer v. Tozer, 15 Minn., 146; Laurel v. State Natl. 
Bank, 25 Id., 48; Long v. Clapp, 15 Neb., 420; Young 
v. Filley, 19 Id., 544; Brome v. Rogers, 20 Id., 547, 


Norvat, J. 


This suit is upon three promissory notes executed by de- 
fendants in error on July 20, 1885, amounting in the ag- 
gregate to the sum of $200, besides interest. The notes 
were given in payment for an Esterly twine binder har- 
vester, manufactured and sold by plaintiff. 

The defendants admit the execution and delivery of the 
notes, and as a defense thereto set up in their answer that 
the plaintiff warranted the machine to do as good work as 
any machine, and that plaintiff further agreed to furnish to 
defendants, free of charge, all necessary repairs for said 
machine for the term of two years from the date of pur- 
chase.’ It is also alleged that the machine would not do 
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good work, but was worthless and of no value whatever, 
and that plaintiff failed to furnish any repairs, although 
requested to do so. ‘The answer further charges that the 
defendants paid $25 in cash as part of the purchase price 
of the machine. 

The reply is a general denial. There was a trial toa 
jury, with verdict and judgment for defendants for $1. 

The testimony shows that Gering & Johnson were 
agents of plaintiff in the sale of its machinery, and that 
one John Owens was a subagent of Gering & Johnson. 
The defendants ordered the harvester in question through 
said Owens. The order was in writing, and upon the 
back of which, before it was signed by defendants, Owens 
wrote the following: “The Esterly Harvesting Machine 
Company agrees to furnish, free of charge, at Arnold, Ne- 
braska, repairs for two years.” Shortly afterwards the 
harvester wgs furnished under the order above referred to, 
it being delivered and set up on lands farmed by one of 
the defendants. On the day the machine was started the 
notes were given, and the defendants also paid $25 as part 
of the purchase price. The testimony of the defendants 
tends to prove that Owens verbally warranted the machine 
to do as good work as any other machine. The contention 
of the plaintiff is that there was no verbal warranty, but 
that the order given ‘for the machine was upon one of 
plaintiff’s usual printed blanks, which contained the fol- 
lowing stipulations: “This machine is hereby purchased 
and sold subject to the following warranty and agreement, 
and no one has any authority to add to, abridge, or change 
it in any manner. This machine is well made, of good 
material, and with proper management it is capable of do- 
ing first-class work, the purchaser agreeing to see that it is 
properly operated. ‘That the purchaser shall have one day 
to give it a fair trial, and if it should not work well, he is 
to give written notice, stating wherein it fails, to the agent 
from whom it was received, and also to the Esterly Har- 
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vesting Machine Company, Whitewater, Wisconsin, or to 
their general or state agent, and allow reasonable time for 
an expert from said state agent to get to it and remedy the 
defects, if any, the purchaser rendering. necessary and 
friendly assistance, furnishing a suitable team, when, if it 
cannot be made to do good work, he shall return it to the 
place where received, free of charge, in as good condition 
as when received, except the natural wear, and a new ma- 
chine will be given in its place, or the notes and money 
will be refunded, which, when done, shall be the settlement 
of the whole transaction. Continued possession of the 
machine, or failure to give notice as above, shall be con- 
clusive evidence that the machine fulfills the warranty.” 

It appears from the testimony introduced by the defense 
that the machine failed to do good work, the defect being 
in the binding attachment; that Owens was verbally noti- 
fied repeatedly of the failure of the machine to do its work 
properly, and that he promised to go and remedy the de- 
fect, but failed to do so; that no written notice was ever 
given to plaintiff or its state agent of any defect in the 
machine; that the defendants kept and used the harvester 
during the season of 1885, cutting therewith over 100 
acres of grain; that they attempted to use it the following 
season, but being unable to make it work they offered to 
return the machine to Owens, who refused to receive it 
and it was left on the farm near the place where they re- 
ceived it; that although Owens was requested to furnish 
repairs for the machine he failed to furnish them. 

The testimony of Thomas Johnson, a witness called by 
the plaintiff, is to the effect that defendants cut fourteen 
acres of grain for him with the machine in 1885, and that 
it worked satisfactorily. 

J. H. Harmers testified that he examined the machine 
in 1887 and found some of the parts badly worn, and oth- 
ers had been taken off. With these exceptions the machine 
was in condition to do good work. 

11 
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A number of errors are assigned in the petition in error, 
but the only ones we deem important to notice are those 
based upon certain instructions given to the jury. 

Objection is made to the second instruction, which is as 
follows: 

“Second—If you find from the evidence that the plaint- 
iff’s agent did warrant the machine as represented, and 
that it failed to answer its warranted charactcr, the meas- 
ure of defendants’ damages is the difference between the 
value of the machine in the condition it actually was at the 
time of the sale and what it would have been had it an- 
swered its warranted character.” 

No objection can be found with this instruction as a legal 
proposition, but it was not applicable to the evidence. We 
are unable to find a scintilla of testimony in the bill of 
exceptions relating to the actual value of the machine; 
nor was any witness interrogated upon that issue. True, 
some of the witnesses, in describing the character of the 
work done by it, speak of its being worthless as a har- 
vester, but that is not sufficient to warrant the jury in find- 
ing that it had no pecuniary value or to justify the sub- 
mission of the question of damages to them. The instruc- 
tion was highly prejudicial to the plaintiff, and should not 
have been given. (Smith v. Evans, 13 Neb., 314.) 

The plaintiff excepted to the sixth instruction, which 
reads : 

“The jury are further instructed that if they find from 
the evidence that plaintiff agreed when it sold said machine 
that it would furnish repairs for said machine free of charge 
for a period of two years from the date of the sale thereof, 
and if you further find from the evidence that plaintiff 
failed to furnish such repairs as were needed by defendants, 
you will find for defendants, provided you find from the 
evidence that plaintiff was advised by defendants of any 
needed repairs and the same were requested by defendants.” 

This instruction was clearly erroneous. It, in effect, told 
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the jury that if the needed repairs were not furnished by 
the plaintiff the measure of the defendants’ damages was 
the full amount of the notes. Such is not the law. 
The failure of the plaintiff to furnish the repairs would 
not prevent the recovery upon the notes, for the measure 
of damages for the breach of contract by the plaintiff in 
such case would be the cost of the repairs. In this case, 
however, no evidence was offered to prove their value. 
(Birdsall v. Carter, 11 Neb., 146.) 

Complaint is made of the eighth instruction, which is as 
follows : 

“The testimony shows that the machine in question was. 
bought from one John Owens. It is further shown that. 
said Owens received his agency to sell the machine in ques- 
tion from one Gering & Johnson, who were the agents of 
the plaintiff herein. You are therefore instructed asa matter 
of law that if you find from a preponderance of the evi- 
dence that said Owens took defendants’ order for said 
machine and gave defendants a written warranty for said 
machine, and you further find from the evidence that 
plaintiff delivered said machine upon said order and ac- 
cepted defendants’ notes on said order, they thereby ratify 
the warranty made by Owens and are bound thereby.” 

As already stated, the defendants relied npon a verbal 
warranty and agreement made by one John Owens, who 
took their order for the machine in question. It is con- 
tended that said Owens wasa stranger to plaintiff, and had 
no authority to make the alleged verbal warranty, and 
therefore plaintiff is not bound thereby. Owens was 
merely a subagent of Gering & Johnson, who were the 
agents of plaintiff in selling its machinery, but possessed 
no power to appoint a subagent. The defendants, when 
ordering the machine, read in the contract and warranty 
the provision “that no one has any authority to add to, 
abridge, or change it in any manner.” We think it must 
be conceded that Owens acted without authority, but plaint- 


116 NEBRASKA REPORTS. [ Vou. 34 


State, ex rel, Waggoner, v. Russell. 


iff, by furnishing the machine on the order thus taken by 
him, by accepting the notes in payment thereof, and bring- 
ing suit on the notes ratified the acts of Owens, and is bound 
by the contract and warranty made by him. It would be 
unjust to permit plaintiff to adopt that part of the contract 
made by its agent as is beneficial to it, and reject the 
remainder. The instruction complained of properly sub- 
mitted to the jury the question of the ratification of Owens’ 
acts by the plaintiff. (Asterly & Son v. Van Slyke, 21 Neb., 
616; Sycamore Co. v. Sturm, 13 Id., 210; Chariton Plow 
Co. v. Davidson, 16 Id., 377; Kansas Mfg. Co. v. Wago- 
ner, 25 Id., 443; Rogers v. Empkie Hardware Co., 24 Id., 
655.) 

For the errors indicated the judgment is reversed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


STATE, EX REL. WILLIAM WAGGONER, V. J. A. Rus- 
SELL ET AL. 


[FILED MARkcH 2, 1892.] 


1. Elections: BALLOTS: REQUIREMENT AS TU MARKING, DIRKCT- 
ORY. The provision in section 20 of the act approved March 
4, 1891, known as the ‘‘Australian ballot law,’’ for the marking 
of ballots with ink, is directory only, and ballots, if in other re- 
spects regular, will, in the absence of fraud, be counted, al- 
though marked with a pencil, 


2 : : A PEREMPTORY MANDAMUS will not be allowed, 
requiring the judges and clerks of election to count ballota re- 
jected by them, after such ballots have been returned to the 
county clerk and are beyond their control. 
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ORIGINAL application for mandamus. 
C. GC. Flansburg, for relator. 
R. L. Keester, contra. 


Post, J. 


At the general election in 1891 the relator and one Cassell 
were opposing candidates for the office of supervisor of Mul- 
lally township, Harlan county, and upon a count thereof 
each was credited with thirty-two votes. There was cast, in 
addition thereto, one vote for the relator, otherwise regular, 
but the mark opposite his name was made with a lead pen- 
cil instead of ink. The respondents, who were the judges 
and clerks of election, rejected said ballot, and relator now 
seeks a peremptory order from this court requiring them 
to meet and count said vote in his favor and declare the 
result. The question presented involves a construction of 
section 20 of the act approved March 4, 1891, known as 
the Australian ballot law. The provisions of said section, 
so far as they are material in this connection, are as fol- 
lows : 

“Src. 20. When any duly qualified elector shall present 
himself at the polling place of his election district or pre- 
cinct, for the purpose of voting at any election then in 
progress, he shall receive from a member of the election 
board a ballot upon the back of which two members of the 
board shall first write their names in ink; the elector shall 
then forthwith proceed alone into a compartment, if one be 
then unoccupied, and shall prepare his ballot by marking 
in the appropriate margin or place a cross (X) with ink 
opposite the name of the candidate of his choice for each 
office to be filled, or by filling in with ink the name of the 
candidate of his choice in the blank space provided there- 
for, and marking a cross (X) with ink opposite thereto; 
and in case of a question submitted to the vote of the peo- 
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ple, by marking in the appropriate margin or place a cross 
(X) with ink against the answer he desires to give.” 

In the construction of statutes of this character it is im- 
portant to keep in mind two recognized principles: 

First—That the legislative will is the supreme law and 
the legislature may prescribe the forms to be observed in 
the conducting of elections and provide that such method 
shall be exclusive of all others. 

Second—Since the first consideration of the state is to 
give effect to the expressed will of the majority, it is di- 
rectly interested in having each voter cast a ballot in ac- 
cordance with the dictates of his individual judgment, 

Recognizing the principle first stated the courts have 
uniformly held that when the statute expressly or by fair 
implication declares any act to be essential to a valid election, 
or that an act shall be performed in a given manner and 
no other, such provisions are mandatory and exclusive. 
By an application of the second principle, the courts, in 
order to give effect to the will of the majority and to pre- 
vent the disfranchising of legal voters, have quite as uni- 
formly held those provisions to be formal and directory 
merely, which are not essential to a fair election, unless 
such provisions are declared to be essential by the statute 
itself, 

Judge McCrary, in the last edition of his excellent work 
on the Law of Elections, section 190, states the rule as 
follows: “If the statute expressly declares any particular 
act to be essential to the validity of the election, or that its 
omission shall render the election void, all courts whose 
duty it is to enforce such statute, must so hold, whether 
the particular act in question goes to the merits, or affects 
the results of the election or not. Such a statute is imper- 
ative, and all considerations touching its policy or impol- 
icy must be addressed to the legislature. But if, as in 
most cases, the statute simply provides that certain acts or 
things shall be done, within a particular time, or in a par- 
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ticular manner, and does not declare that their perform- 
ance is essential to the validity of the election, then they 
will be regarded as mandatory if they do, and directory if 
they do not, affect the actual merits of the election.” 

Mr. Paine, in his work on Elections, section 498, ex- 
presses the same views in the following language: “In 
general those statutory provisions, which fix the day and 
the place of the election, and the qualifications of the vot- 
ers, are substantial and mandatory, while those which re- 
late to the mode of procedure in the election, and to the 
record and the return of the results, are formal and di- 
rectory. Statutory provisions relating to elections are not 
rendered mandatory, as to the people, by the circumstance 
that the officers of the election are subjected to criminal lia- 
bility for their violation. The rules prescribed by the law 
for conducting an election are designed chiefly to afford an 
opportunity for the free and fair exercise of the elective 
franchise, to prevent illegal votes, and to ascertain, with cer- 
tainty, the result. Generally such rules are directory, not 
mandatory, and a departure from the mode prescribed will 
not vitiate an election, if the irregularities do not deprive 
any legal voter of his vote, or admit an illegal one, or cast 
uncertainty on the result, and have not been occasioned by 
the agency of a party seeking to derive a benefit from 
them.” 

The view expressed by these authors has the support of 
the great majority of cases in this country and England. 
In fact we are not aware that there is to be found in the 
reports any diversity of opinion on the subject. The fol- 
lowing are a few of the many casesin point: Gass v. State, 
34 Ind., 425; Piatt v. People, 29 Ill., 54; Barnes v. Su- 
pervisors, 51 Miss., 305; Fry v. Booth, 19 O. St, 25; 
Tarbox v. Sughrue, 36 Kan., 225; State v. Nicholson, 102 
N. Car., 465. In the last case this rule was held to apply 
to a constitutional provision. 

There are other sections of the act which shed light 
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upon the subject and assist us in determining the intention 
of the legislature. or instance, it is provided by section 
13 “that the ballots shall be supplied by the county or 
other municipality,” and that “ ballots other than the offi- 
cial white ballots printed by the respective county or mu- 
nicipal clerks according to the provisions of this act shall 
not be cast or counted at any election.” By section 23 it 
is provided that “ No judge of election shall deposit in the 
ballot box any ballot unless it is identified by the signature 
of two of the judges of election,” and that every person 
violating the foregoing provisions shall be guilty of a 
misdemeanor. By section 25 it is provided as follows: 
“Sec. 25. In the canvass of the votes any ballot which 
is not indorsed, as provided in this act, by the signature of 
two (2) judges upon the back thereof, shall be void and 
shall not be counted, and any ballot or parts of a ballot 
from which it is impossible to determine the elector’s choice 
shall be void and shall not be counted; Provided, That 
when a ballot is sufficiently plain to gather therefrom a 
part of the voter’s intention, that it shall be the duty of 
the judges of election to count such part.” 

It may be as contended by respondent’s counsel, that the 
proviso in the last section was intended to apply only to 
ballots otherwise regular, but on which the voter has failed 
through negligence, illiteracy, or other cause to clearly ex- 
press his intention as to every office named thereon. ‘The 
inference is strong, however, from the language of the sev- 
eral sections to which reference has been made, that the 
legislature, by declaring a limited number of provisions to 
be mandatory, and a compliance therewith essential to a 
legal ballot, intended the other provisions as directory only. 
We are fortunately not altogether without authority on 
this question. 

There have been numerous decisions under the English 
and Canadian election laws, after which ours appears to 
have been modeled. For instance, in Grant v. McCallum, 
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12 Canadian Law Journal, 113, it is held, that under a 
statute which directs the voting mark to be made with a 
pencil, a mark with ink does not render the ballot void. 
Mr. Wigmore, in an appendix to the second edition of his 
Treatise on the Australian Ballot System, page 193, after 
examining all of the reported cases upon that branch of 
the subject, concludes in the following language: “ Wher- 
ever our statutes do not expressly declare that particular 
informalities avoid the ballot, it would seem best to con- 
sider their requirements as directory only. The whole 
purpose of the ballot as an institution is to obtain a correct 
expression of intention; and if in a given case the inten- 
tion is clear, it is an acre misconception of the purpose 
of the requirements to treat them as essentials; that is, as 
objects in themselves and not merely as means.” 

It is urged as an objection to this construction of the 
statute that it will interfere with the secrecy of the ballot. 
Section No, 29 provides: ‘No elector shall place any mark 
upon his ballot by which it may afterward be cons as 
the one he voted.’ 

It will be noticed that a ballot marked in violation of 
- the foregoing provision is not declared to be void. The 
force of the objection is apparent, however, if the effect of 
our construction would be to defeat or interfere with the 
secrecy of the ballot, since that is one of the primary ob- 
jects of the law. The construction which we have given 
the statute will not, however, be attended with any such 
effect. It is not every mark by means of which a ballot 
might subsequently be identified which is a violation of 
the statute. The mark prohibited by law is such a one, 
whether letters, figures, or characters, as shows an inten- 
tion on the part of the voter to distinguish his particular 
ballot from others of its class, and not one that is common 
to and not distinguishable from others of a designated 
class. The fact that a number of ballots are, without any evi- 
dence of a fraudulent intention on the part of the voters, 
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distinguishable from others cast at the same polling places, 
as, for instance, marked with a pencil or with ink of a 
different color, does not bring them within either the letter 
or spirit of the statute. The English and Canadian cases 
are not harmonious on the subject, but according to Wig- 
more, page 194, the sounder view is that the ballot itself 
must furnish evidence of an unlawful intention on the 
part of the voter, such as his initials or a mark known to 
be his, or the like. Neither can a ballot be said to be 
marked in violation of law because the voter, by reason of 
the happening of contingencies, or presence of conditions 
not contemplated at the time, is subsequently able to dis- 
tinguish it from all others. It is true the ballot in contro- 
versy in this case might be distinguished by the voter who 
marked it, since it is the only one at the polling place 
marked with a pencil. Yet the same result would follow 
in every case where a single vote is cast for any one of the 
several candidates named on the ballot. We are aware 
that our views on this branch of the subject are not in 
harmony with the recent cases in the supreme court of 
Connecticut, viz., Talcott v. Philbrick, 59 Conn., 478, and 
Fields v. Osborne, 21 Atl. Rep. [Conn.], 1070. In the last 
case, under a statute substantially like ours, but which au- 
thorizes the printing of tickets by the respective political 
parties, it was held that the name on the tickets of one party, 
of a candidate for judge of probate when said office could 
not be filled at that election, and on the other of additional 
words descriptive of one of the offices, were distinguishing 
marks for which the ballots of both parties should be re- 
jected. . To our minds, however, the reasoning of the dis- 
senting judges is the more satisfactory and convincing and 
certainly more in accord with the weight of authority. 
We think, too, that the construction given our statute is 
most promotive of fairness and purity in elections, and less 
liable to result in the disfranchising of honest voters 
through mere omissions or mistakes of their own or the 
negligence or design of public officers. 
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We have not overlooked the case’ of People v. Board of 
Canvassers, in the New York court of appeals, 29 N. E. 
Rep., 327. The statute of that state provides for official 
ballots of the different parties and requires the county clerk 
to see to having them printed and distributed. For the 
purpose of identifying them as official, they are all re- 
quired to be printed in the same way, upon the same kind 
of paper, and on the back of each ballot must be printed in 
prescribed type the words “ Official Ballot for ,” and 
after the word “for” shall follow the name of the polling 
district for which it is prepared, and a fac simile of the 
signature of the clerk. It is further provided that there 
shall be no indorsement on the ballot other than as above. 
By another section it is provided that no inspector of elec- 
tions shall deposit in any ballot box any ballot which is 
not properly indorsed and numbered, and that no ballot 
which has not the official indorsement shall be counted. 
By still another section it is provided that all ballots on 
which the voter or any person with his knowledge has 
placed any mark with intention that it shall afterward be 
distinguished, shall be void and shall not be counted. The 
county clerk in that case, by accident or design, sent to one 
polling district the ballots prepared for another in the 
same town and vice versa, so that the ballots voted by one 
party in the first district of the town of C. bore the num- 
ber of the second district, and those voted by the same 
party in the latter bore the number of the first district. 
For this irregularity the ballots in question were all de- 
clared illegal and void by the court, on the grounds that 
the indorsement thereon was not prescribed by law, and 
was a distinguishing mark within the meaning of the stat- 
ute. The reasons alleged by the majority of the court for 
holding the indorsement in question to be a distinguishing 
mark are not satisfactory to us. It is argued that by 
means of the erroneous designation thereon, the ballots 
were readily distinguishable as those of one political party, 
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since the mistake only involved those of one party. This 
is true no doubt, yet the ballots deposited in any box, it is 
assumed, may always be classified politically, from the 
choice of candidates by the voters. That case affords an 
excellent illustration of the dangerous consequences of a 
strict construction of election laws, and the imposing upon 
innocent voters of penalties for the dereliction of public 
officers. Ballots to the number of 1,200 were rejected and 
the majority of voters of a district disfranchised through 
no fault of their own, but on account of the act of a pub- 
lic official, in whose integrity and efficiency they had a 
right to rely. We agree with the views expressed by 
Judge Peckham in his dissenting opinion in that case, who 
after stating the facts substantially as abovesays: 

“The mere statement of the proposition to reverse the 
result of an election under such circumstances and for such 
a cause is calculated to create in most minds a feeling that, 
if actually consummated, gross injustice would thereby be 
done, and that no fair reading of any ballot law would 
permit its consummation. To utterly disfranchise hun- 
dreds of innocent legal voters because the employe or mes- 
senger of some public officer made a mistake like the one 
in question, seems to me to work a burlesque on the ballot 
act and its construction. Where any particular construc- 
tion which is given to an act leads to gross injustice or ab- 
surdity, it may generally be said that there is fault in the 
construction, and that such an end was never intended or 
suspected by the framers of the act. A construction of this 
kind placed upon the act here under discussion certainly 
tends to bring the law itself into contempt. The construc- 
tion of this act by the majority of the courtis, as I believe, 
wholly unnecessary, and (I say it with great respect) un- - 
reasonable.” 

Notwithstanding our conclusion that the ballot in con- 
troversy is valid and should have been counted, we must 
deny the peremptory writ, for the reason that the ballots 


bo 
Or 
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have all been returned to the county clerk and are not now 
in the enstody or under the control of the respondents. We 
might have dismissed the relator’s action on that ground 
without construing the statute but have felt constrained, in 
view of the urgent request of counsel, to examine the more 
important question presented by the record. 


DisMIssED. 


THE other judges concur. 


Georce W. Burton v. STATE oF NEBRASKA. 
[FrLeED MARcH 2, 1892.) 


1. (Criminal Law: Costs: CANNOT BE TAXED TO COMPLAINING 
WITNESS ON DISMISSAL. 8S. was arrested ona chargeof felony 
on complaint made by B. The accused waived examination and 
gave bond for his appearance at the next term of the district 
court, at which an information was filed by the county attorney 
for the crime charged in the complaint of B. Subsequently the 
prosecution was dismissed upon the motion of the county attor- 
ney, whereupon the court entered judgment against B. for the 
costs of prosecution. Held, Error. 


: Review: A Motion To Retax Costs 1s Nor NxEcEs- 
SARY in such case in order to entitle B. to have the judgment 
_ against him reviewed in this court. 


2. 


Error to the district court for Harlan county. Tried 
below before Gas.in, J. 


W. &. Morlan, for plaintiff in error, cited: State v. En- 
sign, 11 Neb., 529; Colby v. Berger, 13 Id., 463. 


C.C. Flansburg, contra, cited, contending that a judg- 
ment for costs was not a sufficient foundation for error 
proceedings: Sprick v. Washington County, 3 Neb., 255; 
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Nichols v. Hail, 5 Id., 195; Riddle v. Yates, 10 Id., 511; 
Woods v. Colfax Cownty, Id., 552; Cozine v. Hatch, 17 
Id., 696; Whitall v. Cressman, 18 Id., 508; Wilkinson v. 
Carter, 22 Id., 189; Civil Code, sec. 572; Jacobs v. Mor- 
row, 21 Neb., 239. 


Post, J. 


The plaintiff in error made complaint before a magis- 
trate of Harlan county against one Stewart, in which he 
- charged the latter with the crime of stabbing with intent 
to kill. The accused, waived examination and gave bond 
for his appearance at the next term of the district court for 
said county. At the term of the district court next fol- 
lowing, to-wit, June, 1888, the county attorney filed an 
information against said accused, upon which he was 
arraigned and plead not guilty. By agreement the case 
was continued until the next term in December following, 
the accused giving bond for his appearance in the sum of 
$1,000. On the 18th day of October the county attorney 
entered a nolle prosequi, whereupon the prosecution was 
dismissed and judgment entered against the plaintiff in 
error for all of the costs. The following is a copy of the 
record in question: 

“STATE OF ane 


uu 
Frep Srewarr. 


“ October 18, 1888, the following proceedings were had; 

“Now upon this day this cause came on for hearing, and 
thereupon came the county attorney and entered a nolle in 
this cause. It is therefore ordered by the court that this 
cause be and the same hereby is dismissed, and the defend- 
ant ordered to go hence without day. It is therefore con- 
sidered by the court that the state have judgment against 
George W. Burton, prosecuting witness, for the costs in 
this action, taxed at $150.62, and execution is awarded 
therefor.” 
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We cannot conceive upon what theory the district court 
acted in assessing the costs of prosecution to plaintiff in 
error. And but for the fact that the county attorney is 
defending the judgment in this court, we would be in- 
clined to regard the record merely as a mistake on the part 
of the clerk to which the attention of the court had not 
been directed. By provision of section 322 Criminal Code, 
in prosecutions for misdemeanors within the jurisdiction of 
the magistrate, judgments for costs may be entered against 
the prosecutor in cases where there is a finding of malice 
or want of probable cause. We are not aware, however, of 
any statute by virtue of which a party, who has acted in 
good faith in filing a complaint for a felony, may in the 
district court be mulcted in the amount of the costs of 
prosecution. The judgment complained of is entirely er- 
roneous. 

It is urged by the county attorney in his brief that a 
motion to retax costs was necessary in order to give plaint- 
iff standing in this court. We cannot agree with this 
view. Ordinarily the taxing of costs is a clerical act per- 
formed by the clerk and the presumption is that the action 
of the clerk has not been called to the attention of the 
court, hence this court will not as a rule review an order 
taxing costs until a motion to retax has been made and the 
trial court given an opportunity to correct the errors if any 
have been made. In this case the court has considered the 
question of the liability of plaintiff.in error and deliber- 
ately determined that he is liable for the costs of prosecu- 
tion. Here the reason of the rule is wanting. It would 
be an idle and useless form to ask the court to correct on 
the theory of a mistake or inadvertence of the clerk that 
which the record shows to have been the deliberate act of 
the court. The judgment of the district court is reversed 
and the action dismissed. 


REVERSED AND DISMISSED, 
THE other judges concur, 
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Samuev R. Smrra v. M. ELLEN SPAULDING. 
[FILED MaxcH 2, 1892.] 


Error Proceedings: Motion ror NEw TRIAL NEcessaRyY. The 
rule is well settled that this court will not review a judgment 
of the district court on a petition in error unless the alleged 
errors are first called to the attention of the trial court by motion 
for a new trial. 


Error to the district court for Red Willow county. 
Tried below before CocHRAN, J. 


J. Byron Jennings, for plaintiff in error. 
W. 8. Morlan, contra. 


Post, J. 


In this case a verdict was returned against plaintiff in 
error and judgment entered thereon. Subsequently, a mo- 
tion was made for a new trial in which certain alleged 
errors occurring at the trial are stated as grounds therefor. 
This motion, so far as the record shows, has never been 
disposed of, and the petition in error must, for that reason, 
be dismissed. Plaintiff in error should have called the 
attention of the district court to the rulings complained 
of. If such rulings were erroneous, we must presume the 
district court would have allowed a new trial. This rule 
is so well settled in this court as to render the citing of 
authorities unnecessary, 


DISMISsED, 


THE other judges concur, 
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JEREMIAH A. WHALEN, APPELLEE, V. THos. F. BRen- 
NAN EP AL., APPELLANTS, 


[FILED Marca 9, 1892.] 


1. Referees: Bint of Exceptions. Where a cause is referred to 
a referee to take the testimony and make his findings therefrom, 
he is the proper party to sign a bill of exceptions containing the 
evidence taken on the trial. 


2. : REPORT CONFIRMED BY AGREEMENT. Where all ex- 
ceptions to the report are withdrawn and the report confirmed by 
consent, an objection that certain findings are not sustained by 
the evidence will not be considered. 

3. : : REVIEW. Where the parties, by a written stip- 


ulation, agree that certain words may be withdrawn from the 
referee’s report, the effect of which will be to admit that a cer- 
tain sum is due one of the parties, the court will not review the 
evidence to determine whether or not such sum is due. 


4. Contracts: Pusiic WorKs: INTERFERENCE WITH CoMPETI- 
TION. An agreement entered into by parties for the purpose of 
preventing competition in the letting of public contracts is void; 
aud a like rule prevails where the necessary tendency or effect 
of the contract would be to stifle competition. To have this 
effect, however, it must appear that the intent, effect, or neces- 
sary tendency of the contract was to prevent or stifle competi- 
tion. Otherwise, the contract will be sustained. 


APPEAL from the district court for Douglas vounty: 
Heard below before WaKELEY, J. 


Brogan, Tunnicliff & Perley, for appellants: 


The purpose of the contract was to defeat competition, 
and whether such purpose was accomplished or not is im- 
material. (King v. Winants, 71 N. Car., 469, also 73 Id., 
563; Gibbs v. Smith, 115 Mass., 592; Goldman v. Open- 
heim, 118 Ind., 95; Gulick v. Bailey, 10 N. J. L., 87; 
Bradler v. Kingsley, 43 N. Y., 587; Richardson v. Oran- 
dall, 48 Id., 362; Hunter v. Pfeiffer, 108 Ind., 200; Cap- 
ital Bank v. Huntoon, 35 Kan., 590; Gaston v. Drake, 14 

12 
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Nev., 181.) The direct consideration for the withdrawal 
of the Brennans’ bid was the furnishing of the stone for 
the city hall at a fixed price, and this vitiates the contract. 
(Gould v. Kendall, 15 Neb., 549; King v. Winanis, 71 N. 
Car., 146; Armstrong v. Toler, 11 Wheaton [U. 8.], 258; 
State v. Cross, 38 Kan., 696; Everingham v. Meighan, 55 
Wis., 354; Ray v. Mackin, 100 Ill., 246; Gulick v. Bailey, 
10 N. J. L., 87; Wilbur v. How, 8 Johnson [N. Y.], 444; 
Pickering v. Cease, 79 Ill., 328; First Natl. Bank v. Packing 
Co.,66 Ia.,41; North v. Phillips, 89 Pa. St., 250; Irwin v, 
Williar, 110 U.S.,499; Wilbur v. N. Y. Electric Construc- 
tion Co., 58 N. Y., Super. Ct., 539; Tool Co. v. Norris, 2 
Wallace [U. S.J, 45.) No accounting can be had of a vi- 
cious transaction and there can be no contribution between 
wrong-doers. (Watson v. Murray, 23 N.J. Eq., 257; Todd 
v. Rafferty, 30 Id., 254; Northup v. Phillips, 99 I1., 449; 
Embrey v. Jennison, 131 U. 8., 336; McClintock v. Lois- 
meau, 31 W. Va., 867; Leonard v. Poole, 114 N. Y.,371; 
Mitchell v. Cockburne, 2 H. Blackst. [Eng.], 80; Steers v, 
Lashley, 6 Term [Eng.], 61; Aubert v. Maze, 2 Bos. & P., 
[Eng.], 871; Knowles v, Houghton, 11 Ves. Jr. [Eng.], 
168; Cousins v. Smith, 13 Id. 542; Ex parte Bulmer, 
Id., 313; Evans v. Richardson, 3 Meriv. [Eng.], 469; 
Battersby v. Smyth, 3 Mad. [Eng.], 110; Armstrong ». 
Armstrong, 3 Mylne & K.[Eng.], 45 ; Ewing v. Osbaldis- 
ton, 2 Mylne & C. [Eng.], 53; Sykes v. Beadon, L, R. 11, 
Ch. Div. [Eng.], 170; Bartle v. Nutt, 4 Pet. [U.8.], 184; 
Wheeler v. Sage, 1 Wall. [U.S.], 518; Brown v. Tarking- 
ton, 3 Id., 377; Fletcher v. Watson, 7 Gratt. [Va.], 1; 
Gregory v. Wilson, 36 N. J. L., 315; Root v. Stevenson’s 
Adm’r., 24 Ind., 115; Miller v. Davidson, 8 Ill., 518; 
Skeels v. Phillips, 54 Id., 309; Neustadt v. Hall, 58 Id., 
172; Craft v. McConoughy, 79 Id., 246; Lane v. Thomas, 
87 Tex., 157; Read v. Smith, 60 Id., 379; Anderson v. 
_ Powell, 44 Ia., 20; Boyd v. Barclay, 1 Ala., 34; Belding 
v. Pitkin, 2 Caines R. [N. Y.], 147; Hooker v.. Vande- 
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water, 4 Denio[N. Y.], 349; Stanton v. Allen, 5 Id., 434; 
Atcheson v. Mallon, 43 N. Y., 147; Gray v. Hook, 4 Id., 
449; Woodworth v. Benneit, 43 Id., 273; Arnot v. P. & 
£. Coal Co., 68 Id., 558; Sampson v. Shaw, 101 Mass., 
145; Snell v. Dwight, 120 Id., 9; Durham v. Presby, Id., 
285; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. 
St., 173; King v. Winants, 71 N. Car., 469; Gould »v. 
Kendall, 15 Neb., 549; Hardy v. Stonebraker, 31 Wis., 
640; Fairbank v. Leary, 40 Id., 637.) The bill of ex- 
ceptions must be signed by the referee. (Light v. Kennard, 
~10 Neb., 330; Turner v. Turner, 12 Id., 161.) 


Mahoney, Minahan & Smyth, contra: 


The contract did not seek to defeat competition; the firnr 
simply agreed that it would not lobby with the board to 
secure the work. (Breslin v. Brown, 24 O.St., 565; Smith 
v. Greenlee, 2 Dev. [N. Car.], 129; McMinn v. Phipps, 3 
Sneed [Tenn.], 196; Small v. Jones, 6 Watts & Serg. 
[Pa.], 122; James v. Fulerod, 5 Tex., 512; Greenhood on 
Public Policy, 666; Koehler v. Feverbacher, 2 Mo. App., 
11; Briggs v. Tillotson, 8 Johns. [N. Y.], 304; Green- 
hood on Public Policy, 172, 116; Hoyt v. Holly, 39 
Conn., 326; Richmond v. Ry. Co., 26 Ta., 191; Kellogg 
v. Larkin, 3 Pinney [Wis.], 123; Swann v, Swann, 21 
Fed. Rep. [Ark.], 299.) Even if the contract were il- 
legal, appellee can enforce contribution for his payments to 
Woodworth. (Piatt v. Oliver, 1 McLean [U. S.], 295; Belé 
v. Parker, 3 Dana [Ky.], 51; Holt » Barton, 42 Miss., 
711; Hamilton v. Canfield, 2 Hall [N. Y.], 526; Proseus 
v. McIntyre, 5 Barb. [N. Y.], 424; Parker v. Tiffany, 52 
Tll., 286; Matthews v. Buck, 43 Me., 265; Wells v. Me- 
Geoch, 35 N. W. Rep. [Wis.], 769; Brooks v. Martin, 2 
‘Wall. [U. S.J, 70; Sharp ». Taylor, 2 Phillips, Ch. 
[Eng.], 801; Williams v. Gibbes, 20 How. [U. S.], 535; 
McBlair v. Gibbes, 17 Id. [U.S.], 239.) 
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MaxweEt.u, Cu. J. 


This is an action for a dissolution of a partnership and 
for an accounting. The case was referred by consent to a 
referee, who heard the testimony and made a report as fol- 
dows: 

“Tn pursuance of an order of this court, made at the 
February term thereof, 1889, whereby it was referred to 
mie, the undersigned, as referee, to make findings of facts 
in this cause in pursuance to said order hereto attached as 
a part hereof, I, the subscriber, referee, as aforesaid, report 
that upon the 10th day of May J duly qualified and pro- 
ceeded to the hearing of said cause. The plaintiff appear- 
ing in person, and by his attorneys, Mahoney, Minahan & 
Smyth, and the defendants likewise appearing in person 
and by their attorneys, F. A. Brogan and G. W. Ambrose, 
and C, B. Denney as stenographer, who was duly sworn to 
take down the testimony of witnesses in the hearing of 
said cause, whereupon the hearing proceeded and all the 
witnesses offered by either party to the cause were duly 
heard, their testimony reduced to writing and duly certi- 
fied to this court, as a part of this report and as of record 
herein, and upon which I find and report the following 
facts, to-wit: 

“First—That the plaintiff and defendants by oral agree- 
ment entered into copartnership some time in the month of 
September, 1886, under the name, style, and firm of T. F. 
Brennan & Co.; that the business to be undertaken at the 
time by said firm was the building of the retaining walls 
around the court house for Douglas county; that it was 
understood at the time of the copartnership agreement 
that plaintiff was a person of financial credit and ability, 
and was taken into said firm under that understanding, 
and that through a subsequent understanding, and at the 
instance of the Bank of Commerce, much of the business 
of said firm was done in the name of Whalen & Brennan. 
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In the first instance the contract of copartnership only 
contemplated the construction of the court house retaining 
wall, but this agreement was enlarged in so far as to in- 
clude a contract for a sidewalk on the north side of the 
court house square, the erection of foundations and sub- 
basement of the city hall, and certain small contracts for 
paving, grading, and cnrbing, together with a contract to 
do the work in laying about 80,000 feet of curbing in dif- 
ferent parts of the city. In all the copartnership matters, 
except the last named contract for laying curbing, the in- 
terest of plaintiff and each of the defendants was to be 
equal to one-third each, both as to profit. and loss. As te 
the last named contract, the facts relating thereto are here- 
inafter more fully set forth in my findings of fact herein, 

* Second—That at the time of the formation of said co- 
partnership the firm opened a bank account with the Bank ot’ 
Commerce in the name of Whalen & Brennan, upon whick 
the firm drew from time to time in the payment of its ob- 
ligations and into which firm funds were deposited; that. 
said account was frequently overdrawn and that said over~ 
drafts were allowed by the bank upon faith and credit of 
plaintiff and upon assignments of firm contracts; that said 
account was for the benefit of the firm of T. F. Brennan & 
Co., and has never been closed; that there remains to the 
ercdit of said firm on said bank account the sum of $15.26. 
Further, at the time of the formation of said copartnership, 
and until the latter part of June, A. D. 1887, the said firm 
had another account in the said Bank of Commerce, run- 
ning in the name of T. F’. Brennan & Co., which account 
was closed up in the latter part of the month last named. 

“Third—The books of the firm were loosely and im- 
perfectly kept and all their accounts and statements of the 
firm’s transactions were and are loose, indefinite, and un- 
satisfactory in their condition, rendering it almost impos- 
sible to arrive at anything like a true understanding of the 
affairs of the copartnership from the books alone, but the 
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referee has been materially aided by counsel and the par- 
ties in rendering an accurate accounting between the parties. 

“ Fourth—That the present assets of the firm are as 
follows : 


Funds in Bank of Commerce........:cscsssessecees $15 26 
Due from Charles F. Manderson...........seseceee: 1,558 40 
Derricks, worth about......cccsccccssescecceceersneses 300 00 
Wagon, worth about.............cccssscecsscerssceeees 75 00 
Quarry tools.......csceeecceeseeeeeeeeteeeeesenseaees 110 00 
BarrowS.esccccd cc ccccsneas eset videsaweseorgvecectes teres 30 00 
Stone iesees teen oseaheies waesgedine sasaeavadeasevecetes 100 00 
COT (0) \> ee nee eee 100 00 

$2,188 66 


“Tn addition to the foregoing assets the defendants claim 
that the city of Omaha is indebted to said firm in the sum 
of $14,000, which claim is disputed by the city and suit is 
now pending in this court for recovery of same. 

“ Fifth—That the present liabilities of the firm to third 
parties are as follows: 


Due Andrew Murphy ..........sccceeessseceeeeeeeeeeee $85 00 
Dire DOW iis cesccees scence sge te ceecdsess idedey cand eded sees 12 35 
Due McConnell & Ortn..........cceececccsceeeeenaceees 50 00 
Due U.S. EB. & P. Cou... ccc cocsersecscssectcccseses 149 00 
Due foi bricks cceiscsvsndinwinckvcewsveseias tees vecuee 16 00 

Total ceiccacoiicaaceseadecs svehsasesveasesextacien $312 35 


“ Sixth—That plaintiff is entitled upon accounting to the 
following credits against the firm: 
By certificate of deposits of the date of June 24, 

1887, and redeposited to the credit of the firm 


in July or August, same year............ceeeeeeee $5,440 80 
By cash paid into firm funds.............--:-eseeeee 1,082 20 
By cash paid into firm funds.............--.::see00e 350 00 
By cash paid into firm funds............... seeeeat 76 00 


By feed bill paid......-...scececeseseeeseeeseeeeseeeeee 35 00 
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By cash paid Gray.........2..cssssescseesesscseneees $47 44 
By cash paid for wagon.............ceceesereeeseeeee 20 00 
By cash paid for harness,..........0..scessseeeseseee 12 00 
By cash paid for demurrage. ..........:esscessseeeee 7 00 
By cash paid for doctoring horse..........:.0.sc0008 20 00 
By cash paid for typewriter ............eeceseseceee 5 00 
By cash paid tod. F. Whalen..............sceeeceee 16 00 
By cash paid to O’Donohue..........ccceeeceeeeee es 16 00 

Making the sum Of..........ccesecseceeeees $7,127 44 


“The plaintiff claims a further credit of two items, the 
one as a balance on the court house retaining wall, $917.11. 
The other balance dueon the city hall, $4,927.68. If it 
be found in law that the plaintiff is entitled to these credits 
upon the facts hereinafter stated in paragraph eight, it 
would give the plaintiff a credit upon the firm account as 
a total, $12,972.23. 

“Seventh—The plaintiff is chargeable in the firm ac- 
count as debits as follows: 


To certificate of deposit June 24, 1887............85,440 80 


To J. A. Linahan check........ccccecssassescsceseees 3 00 
To cash from Barker job.............-.cc00 se: -eeees 1,120 00 
Tocheck, as: per Hix, 6", wisscassestsaasdees venues 50 00 
To Foxworthy checks...........ceccsecesecnteerscees 134 00 
Lo, Mount. Noteiicseesccsscgsisccasssncecavnuexaaasenes 171 00 

Ota ie ive con orieisssed dieedsteleanans $6,918 80 


“Eighth—The claim of the plaintiff in regard to the 
two items, viz., $917.11 and $4,927.68, in their disposal 
involves a question of law which, in construing the measure 
of his duty and the scope of authority given under the 
order of reference, your referee deems to have been re- 
served by the court for determination, and makes his find- 
ing of facts for that purpose as follows: In the early part 
of the year 1887 the city of Omaha, through its constituted 
authorities, advertised for sealed proposals for about 80,000 
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lineal feet of curbing. In response to said advertisement 
one C. D. Woodworth filed a bid for doing said curbing 
with Colorado sandstone, and the firm of T, F. Brennan 
& Co. filed two bids for doing said curbing, one for Colo- 
rado sandstone and one with Berea or Cleveland sandstone 
(the term Berea and Cleveland being used by the parties 
interchangeably as denoting the same stone). ach of the 
said bids was accompanied by a certified check, forfeitable to 
the city of Omaha in the event that the bidder to whom the 
contract should be awarded should fail to enter into the re- 
quired contract and give the required bond for the per- 
formance thereof. The bid by T. F. Brennan & Co. for 
Colorado sandstone curbing was higher than the bid by C. 
D. Woodworth for the same material, but the bid of T. F. 
Brennan & Co. for Berea sandstone curbing was lower 
than that of C. D. Woodworth for Colorado sandstone 
curbing. Woodworth’s bid was made without any knowl- 
edge of what either of the bids of T. F. Brennan & Co. 
might be, and entirely independent thereof, and both bids 
of T. F. Brennan & Co. were made without any knowl- 
edge of the Woodworth bid, and entirely independent and 
in competition therewith. After the bids were in and be- 
fore they had been acted upon by the board of public works 
of the city of Omaha, Woodworth being apprehensive that 
the said board would approve the bid of T. F. Brennan: 
& Co. for Berea sandstone, entered into communication 
with plaintiff and E. J. Brennan, as of the firm of T. F. 
Brennan & Co., and it was finally agreed between Wood- 
worth and the said firm that the said firm of T. F. Bren- 
nan & Co. would not press their claim for the contract, but 
would quietly use their influence in favor of the Wood- 
worth contract, in consideration of which the said Wood- 
worth agreed, in the event of the contract being awarded 
to him upon his bid, to sublet to said firm the furnishing 
of the sand, hauling, cutting and setting, in fact, all of 
the labor of putting in the Colorado curbing at thirty cents 
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per lineal foot, and would make concessions in the price of 
stone to be furnished the firm of T. F. Brennan & Co. on 
the court house retaining wall, and for the foundation and 
sub-basement of the city hall. 

“Tt does not appear that any direct communication was 
made with the board of public works or the city council 
by any members of the firm of T. F. Brennan & Co., to 
induce said board or council to accept the Woodworth bid 
instead of their own, but it does appear that certain mem- 
bers of the firm of T. F. Brennan & Co. did use their 
influence with outside persons that they believed would 
have influence with the board of public works and city 
council in inducing them to act within the spirit of this 
agreement. But it is not shown that any communication 
was made to the said council or board of public works 
through such influence. 

“Tt was known and recognized by all the parties to this 
understanding that in the event .of the acceptance of the 
bid of C. D. Woodworth for the curbing with Colorado 
sandstone it would cost the city more money than the ac- 
ceptance of the bid of T. F. Brennan & Co. for Berea 
saudstone. The arrangement between Woodworth and T. 
F. Brennan did not contemplate the withdrawal of the 
bids of the latter before the board of public works, and 
none of the bids were withdrawn, but all of said bids, to- 
gether with their accompanied certified checks, remain in 
the hands of the board of public works, subject to their 
order and until the contract was finally let. Shortly after 
this the contract for curbing was awarded to C. D. Wood- 
worth by the city, and that in pursuance to said agreement 
so made C. D. Woodworth and the members of the firm of 
T. F. Brennan & Co. met at the Bank of Commerce and 
there came to a full understanding, both as to the manner 
of and terms of doing the work in the laying of the curb- 
ing under said contract of said Woodworth with the city. 
It was agreed that the contract existing between Wood- 
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worth and T. F. Brennan & Co. should be drawn in the 
name of Frank B. Johnson, trustee, and in pursuance to 
which Woodworth executed two separate papers, one of 
which was in substance as follows: 

“‘Omuana, NeB., March 3, 1887. 
“¢F, B. Johnson, Trustee: 

“For and in consideration of $1.00 in hand paid and 
other consideration, I agree to furnish Colorado sandstone 
for the new city hall basement and sub-basement as fol- 
lows, viz, Rubble $6.50 per cub. yd.; rough ftgs., 40 per 
cub. ft.; dimensions, 60 per cub. ft.; to be measured on 
board at Omaha by parties in interest, rubble to be meas- 
ured 4,000 lbs. cub. yd.; material to be furnished and or- 
dered as required and to be paid for as estimates are fur- 
nished by superintendent in charge. Stone hereafter 
furnished for court house wall subject to the same condi- 
tions as herein named. C. D. WoopwortH.’ 

“And the testimony with respect to the same is that the 
word ‘hereafter’ above ‘stone’ and ‘furnished’ was inserted 
between the lines and in another colored ink, and the tes- 
timony further tends to show that the said word was in- 
serted after the contract was executed and delivered, and 
without the knowledge or consent of any member of the 
firm of T. F, Brennan & Co. The other paper which 
Woodworth executed as a partof this general agreement is 
not in evidence, but by the terms of which he agreed to 
pay Frank B. Johnson, trustee, thirty cents per lineal foot 
for furnishing the sand, hauling, cutting, and setting the 
curbing hereinbefore mentioned. It was understood be- 
tween the parties that Johnson was trustee for the benefit 
of himself and the firm of T. F. Brennan & Co; that 
Johnson was to have one-third interest in this contract, 
and the firm of T. F. Brennan & Co. two-thirds. 

“In pursuance of this agreement the firm of T. F. 
Brennan & Co. entered into and undertook the perform- 
ance of the labor, furnishing the sand, cutting the stone, 
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and setting the curbing, and after about 17,000 feet of 
curbing had been laid the defendants abandoned the job 
and gave no further attention to it. 

“The plaintiff, after having formally called the attention 
of the defendants to the manner in which this contract was 
being performed, and received from defendant T. F. Bren- 
nan the statement that he had abandoned it, and the de- 
fendant E. J. Brennan making no satisfactory response, 
the plaintiff assumed that defendants had abandoned said 
contract, and furnished the money to carry on the job of 
curbing to completion. During the time this job of curb- 
ing was in process of performance Woodworth furnished 
the firm of T. F. Brennan & Co. stone, perhaps one load 
in all, for the completion of the retaining wall of the court 
house, and the stone required for the construction of the base- 
ment and sub-basement of the city hall, to the amount and 
value as claimed by Woodworth under the foregoing writ- 
ten order to Johnson, trustee, in the sum of $7,927.68, 
upon which amount the said firm paid Woodworth $3,000, 
leaving a balance due Woodworth upon his statement of 
the account for stone furnished for the city hall, $4,927.68. 
He had also furnished stone to the said firm of T. F. 
Brennan & Co., to be used in the construction of the court 
house retaining wall, in all to the amount of $2,767.11; the 
firm had paid upon this account $1,850, leaving a balance 
as claimed by Woodworth unpaid the sum of $917.11. 
The price which Woodworth had fixed upon his stone prior 
to this agreement was for rough footing fifty-five cents, 
and one of the considerations in allowing Woodworth to 
obtain the contract for curbing was to secure this stone at 
forty cents per cubic foot. 

“ Upon presentation of these amounts for payment they 
were disputed by defendant E. J. Brennan, who superin- 
tended the work and had charge of the receiving of the 
stone, upon the claim of overcharge as the amount of stone 
furnished, something like $2,000, and the overcharge for 
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the stone furnished for the court house retaining wall for 
nearly the entire balance claimed. ‘The fact that these two 
items of Woodworth’s account, amounting to $5,844.79, 
were in dispute, was brought to the knowledge of plaintiff 
prior to the time of claimed payment. 

“At the time when Woodworth settled with Johnson, 
trustee, for the work and labor performed upon the curb- 
ing contract, Woodworth deducted this amount from the 
sum due Johnson, trustee, upon said contract, and though 
the testimony is not clear, yet from what is in proof it can 
be readily inferred that Johnson carried this amount to the 
account of T, F. Brennan & Co, as an overdraft, and re- 
quired plaintiff to settle the account, and pressed this upon 
plaintiff until it became an annoyance and a threatened in- 
jury to his financial standing, he took $1,120, obtained 
from Barker, and discounted his own note in payment of 
the balance. This was done without the knowledge of 
the defendants, they having at all times insisted that there 
was not that amount due; that the stone furnished did not 
correspond with amount charged. 

“Ninth—That the defendant T. F. Brennan, upon this 
accounting, is entitled to credit as between himself and the 
firm for $1,000 cash paid into the said firm account out of 
funds received by him June 24, 1887, and is chargeable 
with the following items upon said firm account, viz. : 


To certificate of deposit June 24, 1887........... $5,301 67 
To: GCleipiiadsjsccssnvadsavosyssnganenisciiactecensassacuaet 25 00 
To flagging around house.......... ceecesceseseceeees 58 03 
December 1], 1886, to check ...........ceceeeseeeeee 30 00 
January 8, 1887, to check ........cccccceteveeeeeeaes 5 00 
February 26, 1887, to check .............c 0 ceeeeeeee 5 00 
March 1, 1887, to check............... ce cee eeeeeeees 20 00 
April 19, 1887, to check.....-..... 0. .ecccesceesee eee 15 00 
May .5, 1887, to cheeks icc. ccec..s.2. scasectiavevessss 9 35 
May 18, 1887, to check ............:--.scsesceossever 5 00 


May 27, 1887, to check ....sscsscccosssessseserereoes 36 00 
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May 27, 1887, to check ....c...cesessscrssccancenees $5 00 
June 1, 1887, to check ...............seceseee nee eeeeee 50 00 
Jame 2.1887) t0cCHECK yo ceics vesense teveustcccerenians 5 00 
June 6, 1887, to check..........cccc cece cess eee en noes 25 00 
June 27, 1887, to check .........ccececeee senses enews 5 00 
March 29, 1887, to check.. .........-.eseeeceseveeo ees 5 00 
June 22, 1887, to check...... Wage desediyetaess abana 12 00 
January 22, 1887, to check ...........cccserseeeeeers 3 00 
January 28, 1887, to check........:scseecsececeeceees 10 00 
January 10, 1887, to check .......cecssscesesventees 28 25 
January 14, 1887, to check ..........cceeeeeeereeeres . 6 00 
February 9, 1887, to check ...........ceeeseeee scenes 4 50 
February 7, 1887, to check ..........-.ccsssseeeeeees 4 50 
- February 21, 1887, to check .........ccceesceeseres 3 45 
February 3, 1887, to check .......ceccesecsesesensees 6 50 
May 11, 1847, to check .......c.cseesceessereeneee cee 25 00 
To check, as per Ex. C....c.cccececseveceseeeeeecees 11 50 
March 27, 1887, to check..........-ssccssceesreeceees 36 00 
October 20, 1886, to check..........0.s00secese averse 14 00 
May 2, 1887, to check ..........ccccccseseeeteeeeeeees 30 00 
June 22, 1887, to check ........cccocssececeesessvoeee 5 00 
June 10, 1887, to check ........cccccceees stesso eeeees 5 00 
TO CHECK: siscecs cases caacess das sees secnssesevvesecesen’ 5 80 
Mo Cli bi re Jiu hed ose saise Bews veeeen Caos dere piace aetiens 4 50 
To chechersivessccesinsnsecvsovecvaverageaeecar caseererstee 12 90 
To. Cheek: ..ccigserens.ssacncescetsecestesssevieseseaseacs 8 80 
To Chet: sevcsncsadewscecee shed steegsageseetentescescesss 1 55 
To: Cheek ee20 suck eacscacveetersueeseesesseteadenssstss 18 60 
Po Cheek ki se cciseceeseeswsatenscesesecesasieavetecdsese 28 65 
TOvCheck: sscscdesossesceastsncssectdosdvesiccdiausewcorees 23 10 
Toicheck:cs.Loseveisecasycutacesnasveaiessasdeceasasiecss 3 50 
Total... .sscsesseeses silaeawaateyatcounadaneeeeee: $5,915 20 


“Tenth—That defendant E. J. Brennan is entitled to 
the following credits upon the firm account, viz. : 
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Expense allowance nine months.......... ne $450 00 
By deposit to firm account ...........cceseeeseeeeeees 2,000 00 
By cash paid into firm fund.................seeeseees 350 00 
By Beals, cash paid to laborers .. wieiedvinge. (9000 
By use of horse and buggy March 25. % No- 

» Svennber 1257 BT a snisevssgobens sineassanectnsanesaies 164 00 
By use of horse and buggy January 28 to Feb- 

PUARY. NO, PBS sessticiwicsepvbelesaseadocevesicestessbes 8 00 
By use of two derricks eleven months ............ 220 00 
By stabling for team........... cess sceessceeeec senses 51 00 
By: ase:6T fool shied ..si.sccasevesvsadinn soe caeasssnrssss 43 00 
By cash paid to McConnell & Orr ............0006 25 00 
By cash paid for labor and freight..............000 64 00 


“And the said E. J, Brennan is chargeable on the said 
firm account with the following items, viz.: 


June 24, 1887, to certificate of deposit............ $3,833 30 
To J. A. Linahan, check ...............csccecscseveee 7 00 
To firm funds used to pay on loan ...............48 300 00 
To cash received from Rosewater.............0.s000 98 40 
To Katz, cash ..ccscccesssscececvceesccssercnscnesentes 15 00 
To McCaffery, cash..........csceescscseecsseecoeereees 137 20 
To Stevens & Son, cash ............2--cececsveeeoeees 20 00 
To Creighton, cash ..........cccseteseeeceeceeees tenes - 19 50 
To cash for current expenses ...........:.cccseeeeee 50 CO 
To county warrant for material..................04. 38 15 
To: Meads: Gagh is oscscosucsss6s tacsieeaiastswecebivvesets 3 00 
To Beals, cash.......cccscscsccccceccscsceeeecs teveseees 150 00 
To labor on Davis fountain .............:.eceeeeeeene 20 55 
To Cahn ....... Ssiecwerstadeatwnancensecesteugevadesseues 32 00 
To cash for horse ........scsscsscssssseerassseecenees 25 00 
To material in Davis fountain ............sseeeeees 2 50 
April 25, 1887 ........seeseeeeeeees vekdsgetoasute sade ‘ 5 00 
May 10, 1887, to check ........sssecreseeseseseeeeees 86 95 


Jane 8, 1887, to cheok isis ccssecscsaves soavssesecedts 55 00 
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June 15, 1887, to check ...............ceasccsesssecee $50 00 
July 2, 1887, to check .........c..sscceseseceeseceeace 46 50 
April 15, 1887, to check..........s0sscesscssesseeees 100 00 
September 19, 1887, to check ...........scseseeeeees 11 80 
December 13, 1887, to Check.........cescsccsescsees 8 70 
September 8, 1887, to check.......,..essesssseseseeee 50 00 
October 1, 1887, to check.............cecesesesesecees 50 00 
June 18, 1887, to check .........sseceesescessesseeees 50 00 
July 30, 1887, to check ...............csecssseeseeeee 100 00 
April 2, 1887, to check .......c.c0sssevsseeseveeooes 30 00 
December 17, 1887, to check..........cssessesceees - 11 00 
December 20, 1887, to check.........cccsssseccsceee 6 25 
June 22, 1887, to check.........cccsessecesseeeeeeee 9 50 
January 15, 1887, to check ............0.sseee veeeee 25 00 
February 10, 1887, to check................0se seve 2 25 
February 4, 1887, to check ............ccsceseseceees 5 20 
February 24, 1887, to check ..........0000. soorseeee 15 00 
February 16, 1887, to check ..,.......:scessecseeeee 80 00 
February 14, 1887, to check ............cesscceecees 28 80 
February 5, 1887, to check ............seceeseesseees 6 00 
February 4, 1887, to check ...........scssccesesseees 15 00 
January 14, 1887, to check ............ceseceeeeeees -> 9 30 
February 19, 1887, to check ..........sssesveveeres - 25 94 
January 22, 1887, to check ...........cesscorovseeees 7 20 
January 18, 1887, to check............ssercoeseeeees 95 85 
January 15, 1887, to check ...........ccsesseceseeres 18 95 
February 4, 1887, to check ..........sesseresecseeers 5 20 
June 7, 1887, to check.......cceccccersees svesceceoens 60 00 
June 7, 1887, to check.........cscscosesssees cocscesee 90 00 
May 21, 1887, to check ...........ssessssssevcesenees 10 00 
November 15, 1886, to check .......,.sssececseeseoe 3 50 
March 12, 1887, to check...........secsessssssssseeee 380 00 
December 8, 1886, to check.........sscsovescscsceee - 1200 
December 17, 1886, to check..........ssesssessveee 125 00 
December 17, 1886, to check.........s.secsccsseees . 82 00 


December 20, 1886, to check..........ssscocecscoeee 50 00 
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December 17, 1886, to check... ...cseseccecscesevees $23 33 
December 4, 1886, to check.............0ecseceeeeees 30 00 
December 4, 1886, to check............ceeeeeecseeees 10 00 
March 27, 1886, to check ...........ccecceeseeccerer 75 00 
March 8, 1886, to check...........secccseceteeeceees 40 00 
December 20, 1886, to check....:.......seseeseeeees 12 00 
September 13, 1886, to check ........ccsececsseevens 10 00 
November 25, 1886, to check..........scecesesseeees 50 00 
February 18, 1887, to check .........csesccceessees 50 00 
February 10, 1887, to check .........:cccesseseeeees 40 00 
January 8, 1887, to check ...........ccscceeeeeeeeees 10 00 
November 8, 1886, to check .............sceeeceeeee 51 00 
November 25, 1886, to check............c0008 seeees 5 00 
September 11, 1886, to check ..........ccseeeseseoes 14 00 
December 11, 1886, to check...........c00cseceeeees 100 00 
December 15, 1886, to check..........c-ssceeeseeees 5 00 
May 26, 1887, to check; .scscssecisece cevesessnavs 400 00 
June 9, 1887, to check.........ssccccscseeveeerecesees 65 00 
August 20, 1887, to check.......ccoccssssssecssecene 100 00 
July 11, 1887, to check ............seseeeseeeee senses 250 00 
duly 4, 1887, to Cheek 2 ssiaccsadive cavavetesaenss suey 56 25 
July 29, 1887, to check ..........ccsecsseeeceeeseeees 36 60 
May 30,1887, to check isiccsscsessensverrsansoanses 13 75 
December 16, 1887, to check........cscccsseeeveeees 2 95 
October 14, 1887, to check.............ceceeeeeseeees 8 00 
April 20, 1887, to check...............06: teissieaidanvee 151 40 
July 23, 1887, to check .........:cssssssessovecsseees 53 00 
February 7, 1887, to check .............cceceeeseves 345 00 
November 17, 1886, to check ............ccceeeesees 200 00 
Amount paid to Omaha Banking Co.............. 129 00 
To Harris & Fisher ..............ccsccececeeecseceees 378 00 

Dota ysz sicevaisoniontinie oven tieesscensevccosees $8,787 99 


“ Bleventh—That the defendants FE. J. Brennan and T. 
F. are jointly chargeable to the said firm in the sum of 
$233.73. 
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“Twelfth—In regard to the claim of defendant E. J- 
Brennan for salary as superintendent on the city hall work 
I find that he did act as the superintendent and manager 
of the work, that he was the only person in said firm 
whose knowledge enabled them to intelligibly make the 
bids, enter into the contracts and intelligibly prosecute the 
work upon contracts made; that the services rendered by 
him for the firm exceeded in the value all the services 
rendered by the other members in at least $100 per month ; 
that defendant claimed that he was entitled to and ought 
to have such salary but no agreement was made with re- 
gard to the same, other than allowing $50.00 per month 
as expense fund, which seemed to have been given in place 
of salary, and the matter rested there in the absence of 
specific agreement for salary. The same is not allowed by 
referee. 

“ Thirteenth—On the 24th day of June, A. D. 1887, the 
said firm of T. F. Brennan & Co. completed the retaining 
wall about the court house and it appears to have been the 
purpose of all the partners to treat that contract by itself, 
and to settle the account independent of the contract upon 
the city hall. . 

“ Whereupon defendant T. F. Brennan made out a state- 
ment in writing, from the books of the firm, which said 
statement contained the following entries : 

Total amount estimates...........cesserecesveseseeGd0,L192 90 
Total expenses.........+. oeaeeceesessvenescasscesenes 16,300 49 


Net Gaitr.....cscccsscsccccscccccceceesececees ieseedees $16,892 41 

$16,892.41 divided by 3 equals $5,630,80; $5,630.80 
less $1,797.50 equals $3,833.30, Ed’s portion; $5,630.80 
less $329.13 equals $5,301.67, T. F.’s portion ; $5,630.80 
less $190 equals $5,440.80, J. A.’s portion. 

EXPENSES ITEMIZED. 
Stone Cutting: .icisesssstvsccscoserans sanscesasseccees $3,271 87 
Masons and ptg. and flag............0sseeeeees sooee 1,028 77 
13 


146 NEBRASKA REPORTS. [ Vou. 34 


Whalen v. Brennan. 


Via DOB Feiss fairs fos cane ske Gadde neaas tee wesieda cess «» $2,398 87 
Teams..........sscceceseceesconreecesseaser sessceances . 879 77 
Freight and materials. ............:00seseseeeee wee 8,472 03 


Sundries, feed, tools, plg., etc., and personals... 2,165 71 


$18,217 02 
Less personals..........sssessssesseeceseees 1,916 63 


$16,300 39 


“And the defendant T. F. Brennan then paid to himself 
and to the plaintiff and the defendant E. J. Brennan the 
amounts which said statement showed due to them sepa- 
rately as above, out of the profits upon said work, making a 
total drawn out from the firm funds at that time of $14,- 
575.77. The amount deducted in each case from one third 
of the profits shown upon the statement was stated to rep- 
resent the amount of money which the members of the 
firm had separately withdrawn from the firm funds for their 
own use and benefit prior to the said 24th day of June, A. 
D. 1887. The withdrawal of said amount of $14,575.77 
from the bank account of the said firm left a large over- 
draft in the bank, or in other words, overdrew the account 
of the firm in the bank by reason of the funds being drawn 
out and used to carry on the city hall contract at the same 
time; upon discovering which the plaintiff immediately 
redeposited to the firm account of the entire amount paid 
to him, viz., $5,440.80, and the defendant E. J. Brennan 
subsequently deposited $2,000, and T. F. Brennan $1,000, 
Prior to the making out of this statement and at the time 
the division of the assumed profits on the retaining wall 
was suggested, the defendant T. F, Brennan informed the 
plaintiff that all debts contracted in carrying on said work 
had been paid except a small amount due to C. D. Wood- 
worth, and that would be paid. At the time the written 
statement was delivered to plaintiff, together with the cer- 
tificates of deposit, nothing further was said about the 
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debts. This statement was taken from the books of the 
firm, mainly kept by and in charge of defendant T. F. 
Brennan, but had been kept in such disregard of the or- 
dinary rules of book-keeping as to furnish no statement of 
final accounting at large, or with any member of the firm. 

“The statement made out was incorrect in the following 
particulars: It failed to state the amount claimed by 
Woodworth at the time, of $917.11, due Gray $22, Cleve- 
land Stone Company $14, making a total of unadjusted 
claims of $953.11. 

“Again, the total cost of the retaining wall, if their 
claims had been included, would have been $18,269.62, 
instead of amount shown, $16,300.49, in statement pre-. 
sented. 

“The profits accruing from said contract were $14,923;. 
instead of the amount stated, $16,892.63. By assent of 
defendants on hearing, their accounts at this time were not 
separately stated, and it appears that there had been drawn 
out $3,404.16, instead of the amount, $2,126.63, as stated, 
which would have left to defendants, as the true profits as 
at that time contemplated, $6,551.35, instead of $8,936.97,. 
the amount actually drawn. But this seems to have been: 
done by all parties in real ignorance of the status of their 
own and the firm account, and without intention to defraud. 
And of the amount drawn out by the defendant E. J. Bren- 
nan on said. 24th day of June, A. D. 1887, $1,100 was 
used in the paying off and discharging a mortgage of that. 
amount existing upon the premises in Hartman’s addition, 
and described in plaintiff’s petition, which said premises: 
belonged to the defendant E. J. Brennan, although the 
legal title therefor was in the defendant T. F, Brennan, 
and of the amount then drawn out by the defendant T, F. 
Brennan, $240 was invested in real estate in Custer county,. 
Nebraska, and about $4,000 invested in lot 3 of block $ 
of Kountze Place, an addition to the city of Omaha, whiclr 
said last named premises belonged to the defendant T, F. 
Brennan, 
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“Fourteentli—I further find that in the event the court 
allows plaintiff credit for the two items, $917.11 and 
$4,927.68, upon the facts stated, plaintiff would be entitled, 
upon accounting, to the sum of $7,531.25. To this the 
defendant E. J. Brennan should contribute the sum of 
$3,977.02, and defendant Thos. F. Brennan the sum of 
$3,554.23. But in the event the court disallows plaintiff 
credit for the two items, $917.11 and $4,927.68, upon the 
facts stated, then the plaintiff would be entitled upon ac- 
count to the sum of $3,634.73. To this the defendant E. 
J. Brennan should contribute the sum of $2,028.78, and 
the defendant Thos. F. Brennan the sum of $1,605.95, 
without allowance of interest upon amounts shown, which, 
if allowed, would increase amounts respectively in amount 
of interest allowed. 

“Upon the foregoing statement each of the parties, 
plaintiff and the two defendants, would be entitled to their 
equal one-third in all the assets of the firm over and above 
the indebtedness as shown. 

“D. P. Grecory, Referee.” 


A motion to re-refer was afterwards made, whereupon 
the attorneys of the respective parties entered into the fol- 
lowing agreement: 

“Tt is hereby agreed and stipulated by and between the 
parties hereto that the words ‘as claimed by Woodworth,’ 
in the eighth line of page eight of the report of the referee 
heretofore filed, shall be struck out and the exceptions and 
motion to refer filed by the plaintiff shall be overruled, 
and said report with said above words struck out shall be 
confirmed.” 

By striking out the words agreed upon the report of the 
referee upon that point reads as follows: 


“He” (Woodworth) “also furnished stone to said firm 
of T. F. Brennan & Co., to be used in tbe construction of 
the court house retaining wall, in all to the amount of 
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$2,767.11. The firm had paid upon this account $1,850, 
leaving a balance uupaid the sum of $917.11.” 

The report was thereupon submitted to the court, which 
rendered a judgment as follows: 

“That this cause coming on to be heard upon the 
amended petition of plaintiff, the answer thereto by defend- 
ants and plaintiffs’ reply, and the report of the referee filed 
herein, on the 19th day of September, A. D. 1889, and 
the evidence taken before said referee, and the court, having 
heard the arguments of counsel, and being fully advised in 
the premises, finds that the allegations in said plaintiff’s 
petition contained are true and that plaintiff is entitled 
to the relief prayed for in said petition, and further the 
court finds specifically as follows: 

“ First—That the plaintiff and defendants, by oral agree- 
ment, entered into a copartnership in September, 1886, 
under the firm name and style of T. F. Brennan & Co. ; 
that the business of said firm of T. F. Brennan & Co. was 
the erection of stone and brick buildings and walls, the 
laying of stone fagging and sidewalks and kindred works, 
upon contract; that .by the terms of said copartnership 
the plaintiff was to furnish the necessary credit for the 
carrying on of the business of said firm, and the defendants 
were to advance their time and experience to the conduct- 
ing and management of said business, and each of the de- 
fendants was to receive one-third of the profits of the busi- 
ness of said firm, and each member thereof was to bear 
one-third of the losses incurred in the business of said 
firm. 

“‘Second—That said copartnership has not been form- 
ally dissolved, but that plaintiff is entitled to a decree for 
the dissolution of the said copartnership as prayed in his 
amended petition. 

“Third—That the present assets of said firm are: 

Funds in the Bank of Commerce ,...............45 $15 26 
Due from Chas. F. Manderson ............0ccc0cees 1,558 40 
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Derricks worth as per estimate of referee ......... $300 00 
Wagon worth as per estimate of referee ........... 75 00 
Quarry tools worth as per estimate of referce...... 110 00 
Barrows worth as per estimate of referee ......... 30 00 
Stone worth as per estimate of referee ............ 100 00 
One horse as per estimate of referee ............... 100 00 

Total as per estimate of referee .,......... $2,188 66 


“ Fourth—That the present liabilities of said copartner- 
ship to third parties are: 


Due to Andrew Murphy ...........ccecsesesceoesoees $85 00 
Due to Dow ....cccccececececec-cesceececcesscesscuceees 12 35 
Due to McConnell & Orr .........ccccececeeceeeeees 50 00 
Due to U.S. W. E. & P. Co occ cece cee eee ees 149 00 
Due for brick .......cc.ccccecce conser vescectoeecseecees 16 00 

VOlal coins diwetstes tude ua seevadasads teSaedoewwss $312 35 


“ Fifth—That besides the amounts named in the third 
finding hereof, the «lefendants claim that the city of Omaha 
is indebted to the said copartnership in the sum of $14,000, 
for which suit has been commenced and is now pending 
in this court against the city of Omaha. 

“ Sixth—That upon the accounting between plaintiff and 
defendant, plaintiff is entitled to credit against the said co- 
partnership by the amount of $12,972.23 and is charge- 
able with debits to the said copartnership to the amount of 
$6,918.80. 

“Seventh—That the defendant Thomas F. Brennan upon 
the accounting is entitled to credit as against the said co- 
partnership by the amount of $1,000, and is chargeable to 
the said copartnership with debits to the amount of 
$5,915.20. 

“‘Kighth—That upon the accounting the defendant Ed- 
ward J. Brennan is entitled to credit by the amount of 
$3,450, and is chargeable to the said copartnership with 
debits to the amount of $8,787.99. 
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“ Ninth—That upon the accounting the defendants are 
jointly chargeable to the copartnership by debits to the 
amount of $233.73. 

“‘Tenth—That the following described real estate, situate 
in the county of Douglas, and state of Nebraska, to-wit, 
the north 45 feet of the west 984 feet of lot 31, and the 
south five feet of the west 984 feet of lot 30 in Hartman’s 
addition to the city of Omaha, is the property of the de- 
fendant Edward J. Brennan, and only the bare legal title 
thereof is held by the defendant Thomas F. Brennan in 
trust for the said Edward J. Brennan, but the court finds 
that the plaintiff is not entitled to a trust interest in said 
premises by reason of the partnership transaction between 
the plaintiff and the defendants. 

“Eleventh—It appearing to the court that the plaintiff 
has filed herein a disclaimer in and to the following items 
of assets of the firm, to-wit, derricks, wagons, quarry 
tools, barrows, and stone, and it further appearing that 
the plaintiff has agreed to take at the values placed thereon 
by the referee the following items of assets of said firm: 
Funds in the Bank of Commerce, $15.26; claim against 
Charles F. Manderson, $1,558.40; and one horse worth 
$100, and to pay out of said assets the debts found owing 
by said firm as per report of referee, and to credit each of 
the defendants with one-third of the net proceeds of said 
assets remaining in the hands of the plaintiff after paying 
said debts: 

“The court therefore finds that the plaintiff is entitled to 
a judgment against the defendant, after making such cred- 
its, for the sum of $6,623.71 of which amount the sum of 
$3,523.25 is due and owing to said plaintiff by the defend- 
ant Edward J. Brennan, and the sum of $3,100.46 is due 
and owing to the plaintiff by the defendant Thomas F. 
Brennan. It is therefore considered, adjudged, and de- 
creed by the court that the copartnership heretofore ex- 
isting between the plaintiff and the said defendant be, and 
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the same hereby is, dissolved; that the plaintiff have and 
recover from the defendant Edward J. Brennan thesum of 
$3,523.25, and that the plaintiff have and recover from the 
defendant Thomas F. Brennan the sum of $3,100.46; 
that the plaintiff take and apply to his own use and _ bene- 
fits the following items of assets of the said firm, to-wit: 
Funds in the Bank of Commerce, $15.26; due from 
Charles F. Manderson, $1,558.40, and one horse worth, as 
per estimate of referee, $100; that plaintiff pay the fol- 
lowing liabilities of the said firm, to-wit: To Andrew 
Murphy, $85; to Dow, $112.35; to McConnell and Orr, 
$50; to U.S. W. E. & P. Co., $149; amount owing for 
brick, $116; that the plaintiff have and recover from the 
defendants Edward J. Brennan and Thomas F. Brennan 
his costs herein, taxed at $ ; that the sum of $225 be 
allowed and taxed as costs in this cause in favor of D.“D. 
Gregory, the referee; thatthe sum of $175 be allowed and 
taxed as costs in this action in favor of C. B. Denny, the 
stenographer reporting the testimony taken before said ref- 
eree, and that execution be awarded against said defend- 
ants for the said several sums of judgment and costs. It 
is further considered, adjudged, and decreed by the court 
that in the event of recovery being had against the city of 
Omaha in the cause of action referred to in the fifth find- 
ing hereof, each of the plaintiff and the defendants shall 
be entitled to receive one-third of the amount so recovered 
from the said city of Omaha.” 

But two objections are made to this judgment by the de- 
fendants, who are the appellants in the case: First, the al- 
lowance of the item of $917.11 for the stone for the court 
house retaining wall; and second, the item of $4,927.68 
paid to Woodworth for curbing. 

On behalf of the appellee it is insisted that we cannot 
review the findings of the referee because there is no bill 
of exceptions in the case. In this, however, he is mis- 
taken, as the bill is duly signed by the referee and is in 
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proper form. In such case the referee is the proper person 
to sign the bill. This question has been decided by this 
court a number of times. (Light v. Kennard, 11 Neb., 129; 
Turner v. Turner, 12 Id., 161; Gillespie v. Brown, 16 Id., 
457.) The bill therefore is properly signed and certified. 

As no exceptions were taken to the report, the parties 
are presumed to be satisfied with it, and the only question 
for consideration is the law as applied by the court. The 
court below allowed the items of $917.11 and $4,927.68 
upon what are known as the Woodworth contracts for 
stone, and these are the only items of which the defendants 
complain. As to the first item it is sufficient to say that the 
parties agreed after the report was filed that it was a sub- 
sisting debt and objections to it were in effect withdrawn. 
This being so, the objections to it will not be further ¢on- 
sidered. As to the item of $4,927.68 the defense, as we 
understand it, is that the contract was void, being against 
public policy. The rule no doubt is that any agreement 
entered into by parties for the purpose of preventing com- 
petition in the letting of public contracts is void; and a 
like rule obtains where the necessary tendency or effect of 
the contract would te to stifle competition. To have this 
effect, however, it must appear that the intent, effect, or 
necessary tendency of the contract was to stifle competi- 
tion. (Breslin v. Brown, 24 O. St., 565.) In other words, 
in considering a contract, “it is not to be forgotten that 
you are not to extend arbitrarily those rules which say 
that a given contract is void as being against public policy, 
because if there is one thing which more than another 
publie policy requires, it is that men of full age and com- 
petent understanding shall have the utmost liberty in con- 
tracting and that their contracts, where entered into freely 
and voluntarily, shall be held sacred and shall be enforced 
in courts of justice. Therefore you have this paramount 
public policy to consider that you are not lightly to inter- 
fere with this freedom of contract.” (Jessel, M. R.,in Print- 
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ing, etc., Co. v. Sampson, 19 Eq. L. R. [Eng.], 462-5; 3 
Am. & Eng. Ency. of Law, 875-6.) Substantially the 
same views were expressed by Cole, J., in Richmond v. R. 
Co., 26 Ia., 191. The same rule is stated in Kellogg v. 
Larkin, 3 Pinney [Wis.], 128, and Swann v. Swann, 21 
Fed. Rep. [Ark.], 299. The finding of facts do not estab- 
lish the invalidity of the contract in question, and, there- 
fore, it is unnecessary to consider the further question 
whether or not an action would lie in any event between 
these parties for an accounting. It is evident that sub- 
stantial justice has been done by the judgment of the court 
below, and it is affirmed. If complaint is made as to the 
taxation of the costs the remedy is a motion for retaxation 
of the same, 


AFFIRMED. 


THE other judges concur, 


Henry T, CLARKE ET AL. v. ELBERT D. Van Court 
ET aL. 


[FILED Marcu 9, 1892.] 


1. Trial: PLeapina: EvIDENCE. On the trial of a cause, where 
the answer of the defendants was a general denial, the court re- 
fused to permit proof of an affirmative defense until “the issues 
are perfected in the case,’’ evidently referring to an amended 
answer which was soon afterwards filed. Held, That the ruling 
of the court was not erroneous. 


2. 


The sixth and seventh paragraphs of the 
amended answer contained matter in the nature of a counter- 
claim. A motion was made to strike both paragraphs out, “ for 
the reason that they do not state proper causes of defense.’? 
The motion as to the sixth paragraph was overruled, but the 
record failed to show any ruling as to the seventh, and testimony 
was admited to prove the facts stated therein. Held, That error 
did not affirmatively appear. 
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3 Where the answer raised questions as to 
the nature of the contract entered into by the parties, and the 
quality of the article delivered under it, to which a reply was 
filed, the plaintiff in rebuttal may contradict or explain the tes- 
timony introduced to sustain the answer. 


4. Instructions set out in the record, held, applicable to the testi- 
mony. 


Error to the district court for Douglas county. Tried 
below before Doang, J. 


John L. Webster, for plaintiffs in error, cited: Vanslyck 
v. Mills, 34 Ia., 375 ; Frederick v. Ballard, 16 Neb., 559; 
Fisk v. Tank, 12 Wis., 306; Pa. R. Co. v. Titusville, 71 
Pa. St., 350; Sutherland on Damages, pp. 401-403; Pas- 
senger v. Thornburn, 34 N. Y., 634, 


Bradley & De Lamatre, contra. @ 


MaxweELu, Cu. J. 


This action was brought in the district court of Douglas 
county, by the defendants in error against the plaintiffs in 
error, to recover a balance of $1,846.24 due upon an ac- 
count. The original answer was a general denial. On the 
trial of the cause an amended petition was filed and also 
an amended answer. ‘The fourth, fifth, sixth, and seventh 
paragraphs of which are as follows: 


“These defendants, further answering, say that said 
plaintiffs, on or about the 18th day of August, 1887, made 
their contract in writing of that date, by which they agreed 
to furnish to the defendants screened gravel at $2 per yard, 
unscreened gravel at 90 cents, and sand at 80 cents per 
yard, to be used by the defendants in paving in the city of 
Lincoln, and further say that said plaintiffs furnished to 
said defendants, under said contract, gravel and sand for a 
few days only and then refused and neglected to comply 
with said contract and refused to furnish any further sand 
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or gravel under said contract; that shortly thereafter, and 
about the 1st of September, 1887, said plaintiffs made a new 
contract with the defendants, agreeing to furnish to the 
defendants screened gravel, to be used for paving purposes 
in the city of Lincoln, at $2.25 per yard, and that almost 
immediately thereafter said plaintiffs refused, neglected, and 
failed to comply with said contract, and refused and neg- 
lected to furnish screened gravel under said contract for 
the use of these defendants. 

“ Fifth—Defendants, further answering, say that there- 
after said plaintiffs made a third proposition to these de- 
fendants to furnish unscreened gravel free on board the 
cars at Lincoln, to be used in paving by these defendants, 
at $1.50 per yard, and then guaranteed and warranted that 
said unscreened gravel would yield fifty per cent of screened 
gravel, and notwithstanding said last named contract, in 
violation of the guarantee and warranty of the plaintiffs 
as last above set forth, said plaintiffs did ship a large quan- 
tity of gravel to the defendants at Lincoln, but which un- 
screened gravel was almost wholly useless and valueless 
for the purpose for which the defendants had contracted for 
the same, and almost wholly useless and valueless for the 
purpose of paving, and which unscreened gravel so 
shipped did not contain fifty per cent of gravel and would 
not and did not yield fifty per cent of screened gravel, but 
that the same only contained about ten per cent of gravel, 
and that the defendants were put to great expense, to-wit, 
about the sum of. $600, in trying to separate the gravel 
from the sand, and that said unscreened gravel so furnished 
by the said plaintiffs to these defendants at Lincoln was 
not in compliance with the terms and conditions of said 
contract, and of which fact the defendants frequently no- 
tified said plaintiffs, and that said unscreened gravel so fur- 
nished was of a market value of not exceeding 90 cents 
per yard. 

“Sixth—These defendants, further answering, say that 
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by reason of the breach of said respective contracts on the 
part of the plaintiffs, and by reason of the inferior quality 
and grade of unscreened gravel so furnished by said plaint- 
iffs, the defendants were put to great cost and expense in 
trying to separate the gravel from so large a quantity of 
sand, to-wit, about the sum of $600; said expense was 
made necessary on the part of these defendants on account 
of the failure of the plaintiffs to comply with their said 
contract to furnish sand and gravel of the character 
above guaranteed and warranted, and thereby these de- 
fendants lost the sum of $600, whereby these defendants 
pray judgment against said plaintiffs for the amount of 
their loss and damages as aforesaid sustained, to-wit, in 
the sum of $600. 

“Seventh—These defendants, further answering, say that 
it was well understood between the parties, plaintiffs and 
defendants, that said sand and gravel was to be furnished 
by plaintiffs to defendants to be used by defendants in car- 
rying on their work of paving the streets in the city of 
Lincoln, and that said plaintiffs during all the times then 
and there well knew that said defendants could not carry on 
their paving contracts in the city of Lincoln without the 
use of such sand and gravel, yet notwithstanding such fact, 
and notwithstanding the further fact that said plaintiffs 
had agreed with the defendants to furnish suitable gravel 
to be used in said paving in such quantities and at such 
times as the same should be needed by the defendants in 
the carrying on of said work, and by reason of the breach 
of said contract on the part of said plaintiffs to so furnish 
said gravel of the kind and quality agreed upon, and at 
the times agreed upon, the defendants suffered great loss 
and damage, by way of interruption of the carrying on of 
said work, to-wit, in the sum of $1,250, and for which said 
sum of money these defendants also pray judgment against 
said plaintiffs.” . 

The plaintiffs below, in reply to the fourth paragraph of 
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the answer, deny that they refused to furnish sand or gravel, 
admit the making of the new contract as alleged, but deny 
that they refused to perform as agreed upon. In reply to 
the fifth paragraph they deny that the proposition for un- 
screened gravel at $1.50 per cubic yard was accompanied 
with a guaranty that it would produce fifty per cent of 
screened gravel. 

On the trial of the cause the jury returned a verdict 
in favor of the plaintiffs below for the sum of $1,668.37, 
upon which judgment was rendered. 

A number of errors are assigned, which will be noticed 
in their order, 

The first error assigned is the refusal to permit the de- 
fendants below to prove the quality of the gravel, and we 
are referred to page 50 of the record to sustain the assign- 
ment. We find there the following entry: “The court 
sustains the ruling on that motion till the issues are per-. 
fected in the case,” evidently referring to the proposed 
amendment of the pleadings. The original answer being 
a general denial, proof of this kind was not admissible on 
the part of defendants below, and this no doubt explains 
the ruling of the court at that time, and, so far as appears, 
it was correct. After the amended pleadings were filed, 
however, all matters in that paragraph put in issue seem to 
have been fully investigated, and there is no just ground of 
complaint under the first assignment. 

The second assignment is the refusal to allow proof of 
the counter-claim of the defendants below under the sev- 
enth paragraph of the answer. It appears from the record 
that on the trial of the cause a motion was made “to strike 
from defendants’ amended answer paragraphs 6 and 7, for 
the reason that they do not state proper causes of defense.” 
The motion as to the sixth paragraph was overruled, but 
as to the seventh we find no ruling. Proof was introduced 
without objection under the seventh paragraph of the an- 
swer of defendants below tending to show the loss from 
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the failure to deliver the gravel, and, so far as we can see, 
the question was fairly submitted upon the evidence. 

The third error assigned is in permitting Van Court, 
when called in rebuttal, to testify as to what was said at 
the Capital hotel when the contract was made, and also 
to testify as to the quality of the gravel. A like objection 

_is made to the testimony of other witnesses of the plaintiffs 
below. We see no error in this. The nature of the con- 
tract, and whether or not the plaintiffs below had complied 
with it, were material questions in the case and involve the 
quality of the gravel contracted for and delivered. Under 
issues made by the pleadings these questions properly 
arose on the answer and reply, and there was no error in 
admitting the proof. The fourth error alleged is in certain 
instructions of the court. ‘The instructions are as follows: 

“This action is brought by plaintiffs to recover a balance 
claimed to be due from the defendants to the plaintiffs for 
a quantity of sand and gravel sold and delivered to the de- 
fendants by the plaintiffs at Lincoln, at prices agreed upon 
between the parties. The defendants in their answer deny, 
first, that the plaintiffs furnished the quantities of material 
claimed by the plaintiffs, but upon the trial the parties 
agreed substantially upon the quantities of material fur- 
nished, so that you will have no trouble with that branch 
of the case; second, the defendants deny that the material 
was of the quality and value charged for in the petition. 
The defendants also set forth certain agreements under 
which they claim the material was delivered, the last of 
which, under which they claim the bulk of the material 
was delivered, was for the delivery of unscreened gravel 
at a price agreed upon, and which the defendants allege 
was accompanied with a guaranty that such material would 
yield fifty per cent of screened gravel, and they claim that 
the material so furnished and delivered to them by the 
plaintiffs did not contain and did not yield fifty per cent 
of screened gravel and that they were put to great expense 
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in trying to separate the gravel from the sand, which ex- 
pense they claim was made necessary on account of the 
failure of the plaintiffs to furnish the material of the 
quality and character agreed upon. The plaintiffs in their 
reply admit the different agreements as to prices of the 
material alleged by the plaintiffs in their answer, but deny 
that they gave any guaranty or warranty as to the quality 
of the gravel to be supplied by them under the third 
agreement. 

“ First—That the parties had the right to make as many 
agreements as they chose for the delivery of the material 
specified in the petition and to change their agreements as 
to the quality of the material to be furnished, and as to the 
prices to be paid therefor from time to time, and both 
parties would be bound thereby. 

“‘Second—Both parties would be bound by any agree- 
ment made for the delivery of material, both as to quality 
and price and all other respects, until such agreement was 
changed by mutual consent, and all deliveries of material 
by the plaintiffs to the defendants will be referred by you 
to the agreement which may have been in force between 
the parties at the time of such delivery. 

“ Third—The burden of proof is upon the plaintiffs in 
the first instance to satisfy you by a preponderance of the 
testimony that the material sued for in this action was de- 
livered in the quantities and of the quality provided for in 
the agreements between the parties, but if the defendants 
claim that there was a guaranty made by the plaintiffs that 
any specific description of the material should be of a cer- 
tain quality, the burden of proof is upon the defendants to 
satisfy you by a preponderance of the testimony that such 
a guaranty was given. 

“Fourth—yYou will consider all the testimony submit- 
ted before you on the question of a guaranty of the quality 
of the material to be furnished by the plaintiffs to the de- 
fendants, and if you find from the testimony that such a 
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guaranty was given, you will then consider whether under 
the testimony the material was such as the guaranty re- 
quired. If you shall find from the testimony that it was 
not, then you will inquire what damages the defendants 
sustained by reason thereof. 

“Fifth—The rule of damages for a failure of a party to 
furnish goods of a quality provided for in a contract in 
case such goods are received and appropriated by the other 
party would originally be the difference in the market 
value at the place of delivery, between the articles of the 
quality contracted for and the articles as delivered. But 
in this case the defendants having claimed they were put 
to great expense in securing the material delivered to them 
by the plaintiffs by reason of its being of different quality 
from that contracted for, they are not entitled as damages 
to a deduction from the contract price in order to reduce 
the material which was furnished to its market value, and 
also to damages to the expense they were put to in screening 
the gravel. 

“Sixth—If you shall find from the testimony that the 
plaintiffs guaranteed that the unscreened gravel which 
they were to furnish the defendants should be of a certain 
quality, and also that it was not of such quality, and ‘if 
you can ascertain from the testimony what additional ex- 
pense, if any, the defendants were put to, in order to pre- 
pare such gravel for the use for'which it was furnished, 
which they would not have been put to if it had been such 
as the guaranty called for, then and in that case you may 
allow such additional expense.as damages to the defendant. 
If, however, the testimony is not sufficiently definite to 
enable you to make such computation, then you may, if you 
shall find as above stated, allow as damages to the defend- 
ants the difference between the market value at Lincoln of 
the material as it was contracted for and of the quality con- 
tracted for and the market value of the material at Lin- 
coln as it was when delivered to the defendants, 

14 
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“Seventh—If, under the testimony and the instructions 
of the court, you shall find any sum due to the plaintiffs, 
you will compute interest thereon at the rate of seven per 
cent per annum from the date of the last delivery of ma- 
terial up to February 11, 1889, the first day of the pres- 
ent term of court, and return the same as your verdict 
herein.” 

These instructions state the law applicable to the testi- 
mony, but not a single one of them was excepted to and, 
therefore, could not be reviewed. There is no error ap- 
parent in the record and the judgment is 


AFFIRMED. 


THE other judges concur. 


STATE, EX REL. J. L. PackarD, v. FRANK NELSON. 
[FILED Marcg 9, 1892.} 


Counties: Division: Votre REQUIRED: CONSTITUTIONAL Law. 
The provisions of section 2, art. 10, of the constitution, which 
delares that “No county shall be divided or have any part 
stricken therefrom without first submitting the question to a 
vote of the people of the county, nor unless a majority of all 
the legal voters of the county voting on the question shall vote 
for the same,” is a restriction upon the powers of the legisla- 
ture to the extent named, but is not a prohibition upon that 
power to require more than a majority in favor of the proposi- ~ 
tion—as three-fifths of the legal votes cast upon that question. 


ORIGINAL application for mandamus, 


Leese & Stewart, for relator: 


Where the constitution defines the circumstances under 
which a right may be exercised, the specification is exclu- 
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sive. (Cooley, Constitutional Limitations, p. 78.) The leg- 
islature cannot add to the constitutional qualifications of 
voters. (State v. Baker, 38 Wis., 86; Monroe v. Collins, 
17 O. St., 665; State v. Symonds, 57 Me., 148; Lowe v. 
Com., 3 Met. [Ky.], 237.) Nor can it provide for the 
choice of officers a different mode from that prescribed 
by the constitution. (People v. Albertson, 55 N. Y., 50; 
Opinion of the Judges, 117 Mass., 603.) See also, as il~ 
lustrating the principle, Baird v. Todd, 27 Neb., 782; 
State v, McLelland, 18 Id., 241. 


Holmes & Hays, contra: 


The court cannot, by a proceeding of this kind, deter- 
mine the constitutionality of an act of the legislature. 
(State v. Commissioners of Douglas County, 18 Neb., 506; 
State v. Stevenson, Id., 416.) Coming now to a discussion 
of the second point, we insist that the law referred to, sec, 
11, art. 1, ch. 18, Comp. Stats., does not contravene the 
constitutional provision. (Reineman v1. C. CG. & B. H.R. 
Co.,7 Neb., 311.) If it be true that the act of 1889 con- 
travenes the constitution, then there is absolutely no law 
authorizing an election to be held upon the question. (Key 
v. Goodwin, 4 Moore & Payne [Eng.], 341; Johnson », 
Hand, 4 Neb., 146; Wilcox v. Saunders, Id., 572; State 
v. Musselman, 20 Id., 174.) 


MaxweELL, Cu. J. 


This is an original action brought in this court, the 
cause of action being set forth as follows: 

“ First—That he is a resident, elector, and taxpayer of 
Knox county, Nebraska, and resides in that portion of the 
county proposed to be erected in the county of Union, and 
that the defendant is now, and ever since January, A. D, 
1890, has been, the duly elected, qualified, and acting 
county clerk of said Knox county. 

“Second—That on the 15th day of July, 1890, for the 
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purpose of forming the new county of Union out of the 
county of Knox, comprising the two southern tiers of 
townships of said county, a petition signed by more than a 
majority of the legal voters residing in the territory pro- 
posed to be stricken from Knox county was duly presented 
to the county board of said Knox county, that being the 
only county affected by such division, and it appearing to 
the county board that said new county of Union could be 
constitutionally formed, the question of the erection of 
said new county of Union was at the next succeeding gen- 
eral election, to-wit, November 4, 1890, duly submitted to 
the vote of the people of said Knox county. 

“ Third—That plaintiff further alleges that at said gen- 
eral election held November 4, 1890, there were cast for 
state officers 2,131 legal votes, and no more; that of said 
number there were cast 1,146 ballots on the question of 
forming the new county of Union for new county, and 925 
ballots on the question were cast against new county. 

“ Fourth—That 221 ballots more than a majority of all 
the legal voters of the county voting on the question voted 
for the division of said Knox county and for the erection 
of the new county of Union. 

*Fifth—That all of said votes were properly canvassed 
and returned, made as required by law, except the votes 
cast on the question of forming the county of Union. 

“‘Sixth—That the defendant county clerk has failed, 
neglected, and refused to certify the number of votes cast 
on the question to the secretary of state, together with the 
name, territorial contents, and boundaries of such new 
county of Union, although often requested to do so, and 
the only reason or’excuse given by the defendant why he 
refuses to so certify to the secretary of state is because the 
total number of votes cast for new county at said election 
does not equal three-fifths of all the votes cast at such 
election, and that a majority of all the votes cast at said 
election on the question of the erection of said new county 
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is not sufficient in numbers to require him to make the 
certificate to the secretary of state, and for this reason alone 
he has refused. 

“Seventh— Your petitioner alleges that section 2 of arti- 
cle 10 of the constitution provides that no county shall be 
divided without first submitting the question to a vote of 
the people of the county, nor unless a majority of all the 
legal voters of the county voting upon the question shall 
vote for the same. 

 Bighth—That the legislature in 1889 enacted a law to 
amend section 11 of article 1 of chapter 18 of Compiled 
Statutes of 1887, by requiring three-fifths of all the votes 
cast at a general election to be in favor of dividing a county 
before the same could be divided, but your petitioner alleges 
that said act of 1889, known as section 2 of chapter 5, Laws 
of 1889, contravenes section 2 of article 10 of the constitu- 
tion and is unconstitutional and void, and that the act of 
1879, carrying into effect the provisions of section 2 of 
article 10 of the constitution, is still in full force and effect, 
and by the provisions of said act of 1879 the number of 
votes required to divide a county was that provided by the 
constitution, to-wit, a majority of all the votes cast on the 
question, and no more. 

, “Ninth—That under the provision of said act of 1879 
it is made the duty of the county clerk to certify to the 
secretary of state the number of votes cast on the question, 
the name, the territorial contents and boundaries of a new 
county, if it shall appear that a majority of all the votes 
cast on the question of division is in favor of the erection 
of the new county. This duty the defendant refuses to do. 

“Wherefore the plaintiff prays that a peremptory writ 
of mandamus may issne out of this court commanding said 
defendant forthwith to certify to the secretary of the state 
the number of votes cast for new county, and against new 
county, together with the name, territorial contents, and 
boundaries of such new county of Union, and for costs of 
suit.” 
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To the petition a general demurrer is filed and the cause 
is now submitted on the demurrer. ; 

Section 1, article 10, of the constitution provides: 

“No new county shall be formed or established by the 
legislature which will reduce the county or counties, or 
either of them, to a less area than 400 square miles, nor 
shall any county be formed of a less area, 

“Sec. 2. No county shall be divided or have any part 
stricken therefrom without first submitting the question to 
a vote of the people of the county, nor unless a majority 
of all the legal voters of the county voting on the question 
shall vote for the same. 

“Seo, 3. There shall be no territory stricken from any 
organized county, unless a majority of the voters living in 
such territory shall petition for such division, and no ter- 
ritory shall be added to any organized county without the 
consent of a majority of the voters of the county to which 
it is proposed to be added ; but the portion so stricken off 
or added to another county, or formed in whole or in part 
into a new county, shall be holden for and obliged to pay 
its proportion of the indebtedness of the counties from 
which it has been taken.” 

Chap. 18, art. 1, Compiled Statutes provides: 

“The boundaries of the several counties of this state - 
shall remain as they are established until the same be 
changed according to law.” 

“Sec. 4, When a majority of the legal voters residing 
upon any territory shall petition the county board of their 
own county, and also of the county to which they desire 
such territory to be transferred, for leave to have such ter- 
ritory transferred to such county, it shall be the duty of 
the several county boards so petitioned to submit the ques- 
tion at the next general election in said counties; Provided, 
That no such petition shall be granted until after the ex- 
piration of three years from the last submission of the 
question. 
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“Sec. 5. Notices of such election shall contain a de- 
scription of the territory proposed to be transferred, the 
names of the counties from and to which such transfer is 
intended to be made, and shall be posted with the other 
notices for general elections. 

“Sec, 6. The ballots used in the said elections may 
be in the following form, to-wit, ‘For transferring terri- 
tory,’ and ‘Against transferring territory,’ when, if a ma- 
jority of the voters voting upon said question in the 
county from which said territory is proposed to be taken, 
and a majority of the voters of the county to which the 
same is proposed to be transferred, shall be ‘ For trans- 
ferring territory,’ then the said territory shall be trans- 
ferred to and become a part of the county to which it is 
proposed to transfer the same on and after the first day of 
January succeeding such election, and shall be subject to all 
the laws, rules and regulations thereof; Provided, That all 
assessments and collection of taxes and judicial or other 
official proceedings commenced prior to said first day of 
January shall be continued, prosecuted, and completed in 
the same manner as if no transfer had been made; And 
provided further, That all township or precinct officers 
within said transferred territory shall continue to hold 
their respective offices within the county to which they may 
be transferred until their respective terms of office expire. 

“Sec. 7. No county shall be reduced, under the provis- 
ions of this act, to less contents than 400 square miles. 

‘“‘Sec. 10. Whenever it is desired to form a new county 
out of one or more of the then existing counties, and a pe- 
tition praying for the erection of such new county, stating 
and describing the territory proposed to be taken for such 
new county, together with the name of such proposed, new 
county, signed by a majority of the legal voters residing in 
the territory to be stricken from such county or counties, 
shall be presented to the county board of each county to be 
affected by such division, and it appearing that such new 
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county can be constitutionally formed, it shall be the duty 
of such county board or county boards to make an order 
providing for the submission of the question of the erec- 
tion of such new county to a vote of the people of the 
counties to be affected, at the next succeeding general elec- 
tion of which the notice shall be given, the votes canvassed 
and the returns made as in case of election of county offi- 
cers, and the form of the ballot to be used in the deter- 
mination of such question shall be as follows: ‘For new 
county’ and ‘Against new county.’ 

“Sec. 11. If it shall appear that three-fifths of all the 
votes cast at such election in each of the counties inter- 
ested is in favor of the erection of such new county, the 
county clerk of each of said counties shall certify the same 
to the secretary of state, stating in such certificate the name, 
territorial contents, and boundaries of such new county; 
whereupon the secretary of state shall notify the governor 
of the result of such election, whose duty it shall be to 
order an election of county officers for such new county, 
at such time as he shall designate, and he may, when nec- 
essary, fix the place of holding elections, notice of which 
shall be given in such manner as the governor shall direct. © 
At such election the qualified voters of said new county 
shall elect all county officers of said county, except as here- 
inafter excepted, who shall be commissioned and qualified 
in the same manner as such officers are in other counties in 
the state, and who shall continue in office until the next 
general election for such officers and until their successors 
are elected and qualified, and who shall have all the juris- 
diction and perform all the duties which are or may be 
conferred upon such officers in other counties of this state.” 

The principal contention of the relator is that the con- 
stitution fixes the maximum number of voters necessary to 
divide a county and there is no power in the legislature to 
change the ratio so fixed, and, therefore, that the sections of 
the statute above copied, in so far as they provide for a 


Vou. 34] JANUARY TERM, 1892. 169 
State, ex rel, Packard, v. Nelson, 


three-fifths vote of the electors to effect a division of a 
county, are void. To this proposition we cannot give our 
assent. Judge Cooley, in his valuable work on Constitu- 
tional Limitations (6th Ed., pp. 104-106), in speaking of 
the power of a state legislature, says: 

“There are two fundamental rules by which we may 
measure the extent of the legislative authority in the states: 

“ First—In creating a legislative department and con- 
ferring upon it the legislative power, the people must be 
understood to have conferred the full and complete power 
as it rests in and may be exercised by the sovereign power 
of any country, subject only to such restrictions as they 
may have seen fit to impose, and to the limitations which 
are contained in the constitution of the United States, 
The legislative department is not made a special agency for 
the exercise of specifically defined legislative powers, but is 
entrusted with the general authority to make laws at dis- 
cretion. 

“Second—But the apportionment to this department of 
legislative power does not sanction the exercise of executive 
or judicial functions, except in those cases, warranted by 
parliamentary usage, where they are incidental, necessary, 
or proper to the exercise of legislative authority, or where 

‘the constitution itself, in specified cases, may expressly per- 
mit it, Executive power is so intimately connected with 
legislative that it is not easy to draw a line of separation; 
but the grant of the judicial power to the department cre- 
ated for the purpose of exercising it must be regarded as 
au exclusive grant, covering the whole power, subject only 

-to the limitations which the constitutions impose and 
to the incidental exceptions before referred to. While, 
therefore, the American legislatures may exercise the leg- 
islative powers which the parliament of Great Britain 
wields, except as restrictions are imposed, they are at the 
same time excluded from other functions which may be, 
and sometimes habitually are, exercised by the parliament.” 
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“The people in framing the constitution,” says Denio, 
Ch. J., “committed to the legislature the whole law-mak- 
ing power of the state, which they did not expressly or 
impliedly withhold. Plenary power in the legislature, for 
all purposes of civil government, is the rule. A prohibi- 
tion to exercise a particular power is an exception. In in- 
quiring, therefore, whether a given statute is constitutional 
it is for those who question its validity to show that it is 
forbidden. I do not mean that the power must be ex- 
pressly inhibited, for there are but few positive restraints 
upon the legislative power contained in the instrument, 
The first article lays down the ancient limitations, which 
have always been considered essential in a constitutional 
government, whether monarchial or popular; and there 
are scattered through the instrument a few other provisions 
in restraint of legislative authority. But the affirmative 
prescriptions and the general arrangements of the consti- 
tution are far more fruitful of restraints upon the legisla- 
ture. Every positive direction contains an implication 
against anything contrary to it, or which would frustrate 
or disappoint the purpose of that provision. The frame 
of the government, the grant of legislative power itself, 
the organization of the executive authority, the erection of 
the principal courts of justice, create implied limitations 
upon the law-making authority as strong as though a neg- 
ative was expressed in each instance; but independently of 
these restraints, expressed or implied, every subject within 
the scope of civil government is liable to be dealt with by 
the legislature.” 

“Tt has never been questioned, so far as I know,” says 
Redfield, Ch. J., “that the American legislatures have the 
same unlimited power in regard to legislation which re- 
sides in the British parliament, except where they are re- 
strained by written constitutions. That must be conceded, 
I think, to be a fundamental principle in the political or- 
ganizations of the United States. We cannot well com- 
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prehend how, upon principle, it should be otherwise. The 
people must, of course, possess legislative power originally. 
They have committed this in the most general and unlim- 
ited manner to the several state legislatures, saving only 
such restrictions us are imposed by the constitution of the 
United States, or of the particular state in question.” 
(Thorpe v. Rutland & Burlington R. Co., 27 Vt., 140-2; 
Adams v. Howe, 14 Mass., 340; 8. C.,7 Am. Dec., 216; 
People v. Rucker, 5 Col., 455; People v. Osborne, 7 Id., 
605; Leggett v. Hunter, 19 N. Y., 445; Cochran v. Van 
Surlay, 20 Wend. [N. Y.], 365; People v. Morrell, 21 Id., 
563; Sears e. Cottrell, 5 Mich., 251; Beauchamp »v. State, 
6 Blackf. [Ind.], 299; Mason v, Wait, 5 Ill., 127; People 
v. Supervisors, 27 Barb. [N. Y.], 575; Tuylor v. Porter, 4 
Hill [N. Y.], 140; State v. Reid, 1 Ala., 612; 35 Am. 
Dec. [N. Y.], 44; Andrews v. State, 3 Heisk. [Tenn.], 165; 
Knoxville, etc, R. Co. v. Hicks, 9 Baxt, [Tenn.], 442; 
Lewis’s Appeal, 67 Pa. St., 153; Walker v. Cincinnati, 21 
O. St., 14; People v. Wright, 70 Il., 388.) 

That the rule as to the extent of legislative power is 
substantially the same in Canada, see Valin v. Langlois, 
3 Can. Sup. Ct., 1; Mayor, etc., o. The Queen, Id., 505. 

Judge Sutherland, in his work on Statutory Construc- 
tion, sec. 8, states the rule in the same way and quotes from 
the case of Slack v. Maysville R. Co.,13 B. Mon. [Ky.], 22: 
“Tt would be difficult, perhaps impossible, to define the ex- 
tent of the legislative power of the state unless by saying 
that, so far as it is not restricted by the higher law of the 
state and federal constitutions, it can do everything which 
can be effected by means of a law. It is the great supervis- 
ing, controlling, creative, and active power in the state, sub- 
ject to the fundamental restrictions just referred to. What- 
ever legislative power the whole commonwealth has is, by 
the constitution, vested in the legislative department, which, 
representing the popular majorities in the several local di- 
visions of the state, and under no other restraint but such 
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as is imposed by the fundamental law, by its own wisdom 
and its own responsibilities may regulate the conduct and 
command the resources of all for the safety, convenience, 
and happiness of all, to be promoted in such manner as its 
own discretion may determine. The legislative department 
performs and finishes its office by the mere enactment of a 
law.” 

That these authorities state the law correctly there is no 
question. In the absence of any restrictions in the con- 
stitution the legislature could divide counties in such man- 
ner as it saw fit. It could add to or take territory from 
any county. It las the power to create counties, and in 
the absence of constitutional restrictions could change the 
same at its pleasure. It is well known that this power 
was constantly exercised by the several legislatures of the 
territory of Nebraska. Thus in 1866 twelve sections 
were taken from Cass county and added to Saunders 
county. Prior to that time a county called Clay, which 
lay between Gage and Lancaster counties, was legislated 
out of existence and the territory added to Lancaster and 
Gage counties. Sarpy county was cut off from Douglas; 
‘the boundaries of Washington county were extended west- 
ward to take in Fontanelle in Dodge county; Colfax 
county was organized out of a part of Platte county. 
Many other cases could be mentioned. In none of these 
cases were the people of the counties affected consulted, 
nor did they have any opportunity to express their prefer- 
enceeither for or against a change. To guard against this 
abuse of power the constitution fixed certain limits to the 
division of counties. First—The new county must con- 
tain at least 400 square miles. Now, will any one contend 
that because the constitution has declared that the new 
county must contain at least a specific number of square 
miles that the legislature may not increase the number and 
require it to contain at least 500 or 600 square miles? 
No one will so contend. The object was to prevent the 
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cutting down of the territory of a county to such an ex- 
tent as to render taxation for county purposes burdensome 
to the taxpayers of the county. So in regard to the pro- 
vision for submitting the question of the formation of new 
counties to a vote of the people. In the absence of that 
provision no vote would be necessary; but to guard 
against the abuse of power the constitution, in effect, pro- 
vides that the parties immediately interested shall deter- 
mine the question, and that not less than a ‘majority shall 
eause the formation of a new county. The legislature 
recognizes the restriction and makes no attempt to inter- 
fere with it, but adds to it by providing that at least three- 
fifths of the votes cast upon that question shall be neces- 
sary to effect the division. That this is within the powers 
of that body there is no doubt, and as the petition shows 
that less than three-fifths of the votes were cast for the 
new county the writ must be denied. The demurrer ig 
therefore sustained and the action 


DISMISSED, 


THE other judges concur. 


STATE, EX REL. PETER FowLir ET AL, v. J. A. 
PAINTER. 


[FILED MagcH 9, 1892.] 
ORIGINAL application for mandamus, 


Lamb, Ricketts & Wilson, and J. R. Webster, for relator: 


It is not competent for the legislature to restrict the right 
of division further than the people themselves in the consti- 
tution have seen fit todo. (Cooley on Constitutional Limita- 
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tions, sec. 64; State v. Williams, 5 Wis., 308; Page v. Allen 
58 Pa. St., 338; People v. Albertson, 55 N. Y.,55; Opinion 
of the Justices, 117 Mass., 604; Baird v. Todd, 27 Neb., 
782.) The constitution clearly intends that only such 
electors as express themselves on the proposition submitted 
shall be considered in the count. (Oakley v. Aspinwall, 3 
N. Y., 568; State v. Lancuster Co., 6 Neb., 482.) The 
majority rule is a fundamental part of the law and of re- 
publican government. (Sec. 1, art. 17, Const.; also sec. 19, 
art. 3; sec, 24, art. 3; sec. 2, art. 14.) Mandamus is the 
proper remedy. (State v. Graham, 17 Neb., 43; State v. 
Comr’s Lancaster Co., Id., 85-87.) 


Sullivan & Gutterson, Kirkpatrick & Holcomb, and 
Thomas Darnall, contra: 


Mandamus will not lie. (Ex parte Ostrander, 1 Den. [N.- 
Y.],679 ; People v. Commissioners of Emigration, 22 How. 
Pr. [N. Y.], 291; People v. Brooklyn, 1 Wend. [N. Y.], 
318; People v. Supervisors, 12 Johns. [N. Y],414; Hull v. 
Supervisors, 19 Id., 259; Pack v. Presque Isle Supervisors, 
36 Mich., 377; Peck v. Kent Supervisors, 47 Id., 477; 
Post v. Sparta, 63 Id., 323; State v. Commissioners of 
Douglas Co., 18 Neb., 506; State v. Weber, 20 Id., 473; 
State v. Clary, 25 Id., 403.) Principles observed in deter- 
mining the constitutionalty of statutes. (Cooley’s Constitu- 
ional Limitations, 183; State v. Robinson, 1 Kan., 17; 
Davis v. Portland Water Committee, 14 Ore., 98; Weister v. 
Hade, 52 Pa.St.,477.) Plenary power in the legislature for 
all purposes of civil government is the rule. A prohibition 
to exercise’a particular power is an exception. (People v. 
Draper, 15 N. ¥., 532; Thorpe v. R. & B. R. Co., 27 Vt., 
140; Cresap v. Gray, 10 Ore. 349.) When the lowest 
limit only is fixed in the fundamental law, the legislature 
may act without restraint in the ascending scale. (Alexander 
County Clerk v. People, 7 Col., 155; State v. Supervisors 
of Portage Co., 24 Wis., 49.) The effect of the statute is 
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to increase the number of votes necessary to divide a county 
which is clearly within the legislative power. (State v. 
Winkelmeir, 35 Mo., 108; State v. Francis, 95 Id., 51; 
State v. Sulterfield, 54 Id., 393; State v. Brassfield, 67 Id., 
331; State v. Mayor, 73 Id., 435; State v. Binder, 38 Id., 
451; Bassett v. Mayor, 37 Id., 270; State v. Swift, 69 Ind., 
505; Stevenson v. Babcock, 17 Neb., 188; State v. Lan- 
caster Co., 6 Id., 474; State v. Gosper, 3 Id., 285.) If in 
enacting section 11 the legislature exceeded its authority, 
not only the section mentioned, but the entire act is void. 
(Cooley on Constitutional Limitations [6th Ed.], 211, 
212; Monroe v. Collins, 17 O. St. 665; State v. Com. of 
Perry Co., 5 Id., 497; State v. Donsonmay, 28 Wis., 
541; Campau v. Detroit, 14 Mich., 276; Willard v. Peo- 
ple, 5 Ill., 461. Commonwealth v. Potts, 79 Pa. St., 164; 
Baker v. Braman, 6 Hill (N. Y.], 47; State v. Kinzer, 20 
Neb., 176; Myers v. English, 9 Cal., 342; People v. Mathews 
47 Id., 442. 


Per CurIAM. 


For the reasons stated in the case of State, ex rel. Pack- 
- ard, v. Nelson, ante, p. 132, the demurrer to the petition is 
sustained and the action 


DISMISSED, 


SraTE oF NEBRASKA v. BANK OF WESTERN. 


[FILED M4xEcH 9, 1892.] 


Banks: DraFts: DISCREPANCY IN AMOUNTS: RIGHTS OF PAYEE. 
The cashier of the Bank of W. drew a draft on the Chase Na- 
tional Bank of New York in favor of R. This draft stated the 
amount in figures as “$500” and in writing ‘five and no 100 
dollars.’? The purchaser paid the cashier $500 for the draft 
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and supposed it was for that amount. The drawee refused to 
pay more than five dollars. The Bank of W. afterwards being 
declared insolvent and placed in the hands of a receiver, held, 
that upon the conceded facts R. was entitled to he paid $500, 
now in the hands of the drawee. 


ORIGINAL insolvency proceedings. Instituted under the 
provisions of ch. 37, Law 1889. 


Geo. H. Hastings, Attorney General, for the state, 


Letton &, Hinshaw, for intervenor, cited: Fonner »v. 
Smith, 31 Neb., 107; Roberts v. Corbin, 26 Ta., 315; 
Morse on Banking, 376; Iirst Natl. Bank of Cincinnati v. 
Coates, 3 McCrary [U. 8.], 9; German Savings Bank v. 
Adae, 8 Fed. Rep. [Mo.], 108; Id., 540; 2 Dan., Neg. 
Inst., 528-37; 2 Parsons, Notes & Bills, 58, 59; Dutcher 
v. Importers & Traders Natl. Bank, 59 N. Y., 5. 


MaxweEL, Cu. J. 


The defendant is an insolvent institution, now being 
wound up under the banking law of this state. One J. 
E. Roberts filed a petition to intervene as follows: 


“Now comes J. E. Roberts and shows to the honorable 
supreme court that he is interested in the matter of the 
disposition of certain funds claimed by A. C. White, re- 
ceiver of the Bank of Western, and prays that the re- 
spective rights of said petitioner and said receiver to said 
funds may be herein adjusted; said rights arising as fol- 
lows: 

“On the 28th day of July, 1891, one Jesse Roberts 
purchased from the said Bank of Western a check on the 
Chase National Bank of New York for the sum of $500 
and received from the cashier of said Bank of Western a 
check, of which the following is a true copy: 
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““« BanK OF WESTERN, No. 6312. 
“*WesTeRN, NEsR., July 28th, 1891. 
“Pay tothe order of Dillon Roberts, $500.00, Five 


and 5%, dollars. D. J. Maynarp, 
“«To Chase National Bank, N. Y. Cashier,” 


“No protest.’ 

“Tn the space below the number in the upper right hand 
corner of the check was cut through the paper with a 
perforator or machine usually employed by banks for that 
purpose, the following, $500$, the dollar mark being 
placed both before and after said figures 500. Said Jessie 
Roberts paid to D. J. Maynard, cashier of said Bank of 
Western the full sum of $500 for said above described 
check, and said check was intended by all parties to be 
for the sum of $500, but by mistake the said cashier, D. 
J. Maynard, wrote therein the words “ Five and 22, dol- 
lars,” instead of “Five hundred and 38%, dollars,” as he 
and all parties intended. Said check was indorsed “ Dil- 
lon Roberts” by the payee thereof, and was on the 10th 
day of August, 1891, presented to the Chase National 
Bank of New York for payment. Payment thereof was 
refused by said Chase National Bank for a larger sum 
than $5, the amount written in the body of the check. 
Notice was then given to the Bank of Western and to 
said Dillon Roberts of the non-payment of said check and 
the reason therefor given by said Chase National Bank, 
and on the 2d day of September, 1891, the said D. J. 
Maynard, cashier, made a certificate and affidavit in words 
and figures as follows, to-wit: 

“Western, NEB., Sept. 2, 1891. 

“«This is to certify that on the 28th day of July, 1891, 
I drew a draft, No. 6312, on the Chase National Bank of 
New York payable to Dillon Roberts, I intended to 
draw said draft for five hundred and ;°, dollars, and I 
at the same time credited the account of the Chase Na- 
tional Bank $500 and received from Mr. Jesse Roberts 

15 
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$500 for said draft. By an error I wrote ‘Five and 
775 dollars’ in the body of the draft. This was an error, 
as the stub in the draft book plainly shows, and the credit 
on the books of the Bank of Western of that date also 
shows. The draft, No. 6312, herewith attached, is the 
draft, and was intended to be for $500. 
“<D. J. MayNarp, 
“<¢ Tate Cashier of the Bank of Western. 

«Subscribed and sworn to before me, this 2d day of 
September, 1891. W.S. Grarron, 

“<« Notary Public.’ 

“Said check was again presented for payment to the 
Chase National Bank for said Roberts with said certificate 
and affidavit attached, and said bank again refused to pay 
the same, and now holds said sum of $500 in its posses- 
sion. The said check is now the property of J: E. Rob- 
erts, and he is now the owner of all the rights and title 
that Jesse Roberts and Dillon Roberts may have or have 
had in and to said sum of $500. Immediately after the 
purchase of said check the sum of $500 was sent by the 
Bank of Western to the Chase National Bank of New 
York to meet said check, and received by said bank, and 
no demand was ever made by said Bank of Western or 
the receiver thereof for said fund of $500 until long after 
both of the said presentations for payment, when, as your 
petitioner is informed and believes, said receiver drew on 
said Chase National Bank for the said sum, and payment 
of the draft was refused until the rights of the parties 
were adjudicated. 

“The petitioner further avers that the books of the 
Bank of Western show that the Chase National Bank was 
credited with the amount of said check and that, as shown 
by said books, nothing is due from said Chase National 
Bank to said Bank of Western, or was due when the said 
receiver took possession of said bank. He further shows 
to the court that at the time said check was purchased 
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neither he, said Jesse Roberts, or Dillon Roberts had any 
notice or knowledge of the insolvency of said Bank of 
Western, that said check was bought in the usual and or- 
dinary course of business, and had it not been for the mis- 
take made by the cashier would have been cashed before 
the said Bank of Western was put into the hands of 
said receiver; that this petitioner is suffering great loss, 
damage, and inconvenience by reason of the premises, the. 
Chase National Bank holding said money of petitioner 
until said receiver consents to its payment to petitioner or- 
releases all claims thereto. He further avers that saidi 
receiver claims said money as the property of the Bank of" 
Western and denies the right of this petitioner thereto. 

“ Wherefore your petitioner prays for the judgment of 
this honorable court in the premises, that it declare the 
said sum of $500 to be the property of this petitioner, and 
that it further declare that the said receiver of said Bank 
of Western has no right nor title thereto, and that it per- 
petually enjoin the said receiver of the Bank of Western 
from in any way attempting to collect the same or asserting 
right or title thereto, and for such other and further relief 
as justice and equity may require.” 

This is supplemented by an agreed statement of facts, as 
follows: 

““Now comes J. E. Roberts and A. C. White, receiver 
of the Bank of Western, by George H. Hastings, attorney 
general, and hereby agree and stipulate that in respect to 
all matters in controversy between them the following is a 
true statement of facts: 

“First—It is stipulated and agreed by and between 
said parties that all the facts set forth in the petition in in- 
tervention of the said J. E. Roberts, filed herein are true. 

“Second—In addition to said facts, it is further stipulated 
and agreed by and between said parties that on the 28th 
day of July, 1891, that one Jessie Roberts purchased from 
. the said Bank of Western a check on the Chase National 
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Bank of New York for the sum of $500, and paid for the 
same by giving his individual check for the sum of $300 
to said Bank of Western, and also the individual check of 
said J. E. Roberts for the sum of $200, both of which 
_said checks were drawn upon said Bank of Western, and 
made payable by it. It is further stipulated and agreed 
that said sum of $300 for which said check of $300 was 
given by said Jesse Roberts, had been deposited in said 
Bank of Western by said Jesse Roberts on the day of 
August, 1890, and had remained on deposit in said Bank 
of Western from said time until said 28th day of July, 
1891, and that said sum of $200, for which said check was 
drawn, had been deposited by said J. E. Roberts in the 
month of July, 1891 and had so remained on deposit until 
said 28th day of July, 1891. 

“ Third—It is further stipulated and agreed by the 
parties hereto, that after the said 28th day of July, 1891, 
and prior to the failure of said Bank of Western, about 
the 17th day of August, 1891, that checks or drafts other 
than the one in controversy in this action were drawn by 
said Bank of Western, by its said cashier, D. J. Maynard, 
upon said Chase National Bank of New York and upon 
presentation were paid by said bank.” 

The case is submitted to the court on these pleadings, 
It is clearly shown that the intervenor purchased of the 
defendant and paid for a draft for $500 on the Chase Na- 
tional Bank of New York. The amount was stated in 
figures “$500,” but in writing the amount the word 
“hundred,” either by accident or design, was omitted. It 
was intended, however, as a draft for $500, and in this 
proceeding will be so regarded. The equities of the case 
are clearly with the intervenor, and his rights in the prem- 
ises will be protected. He is therefore entitled to the $500 
in question in the Chase National Bank of New York. 


JUDGMENT ACCORDINGLY, 


Tue other judges concur. 
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ABIJAH RICHARDSON, APPELLANT, V. JAMES A. CAMP- 
BELL ET AL., APPELLEES. 


{[FiL—eD MAncH 9, 1892.] 


1. Interest: PENALTY oF HIGHER RATE FOR NON-PAYMENT 
Not ENFORCED. Where money has been loaned at a specific 
rate of interest, as ten per cent, and the note contains a provis- 
ion that if not paid at maturity the maker shall pay twelve per 
cent thereafter, the higher rate isin the nature of a penalty, 
and the contract rate will continue as before the maturity of 
the note. ( Weyrich v, Hobelman, 14 Neb., 432.) 


: Coupons: Usury. Where a loan was made for five years 
at ten per cent, the interest being represented by coupon notes 
due in five years with interest from maturity, the loan being 

‘made at a time when the statute authorized twelve per cent, 
held, that a contract, legal when made, would be enforced not- 
withstanding a change in the statute reducing the rate of inter- 
est; second, that all the notes would be considered as parts of 
one transaction, and that if they, taken together, did not ex- 
ceed the limit fixed by law for the exacting of interest, the con- 
tract would not be tainted with usury. 


2. 


REHEARING of case reported in 27 Neb., 644, 


L. C. Chapman, for appellant, cited, contending that the 
rule proposed by appellee was unconstitutional: Hubbard 
v. Callahan, 42 Conn., 524 [19 Am. Rep., 564]; Eaton v. 
Boissonnault, 67 Me., 540 [24 Am. Rep.,52]; Cecil v. Hicks, 
29 Gratt. [Va]., 1 [26 Am. Rep., 393]; Kellogg v. Lav- 
ender, 15 Neb., 260; Cromwell v. County of Sac, 96 U. S., 
51; Cooley on Con. Lim., 285; Lincoln B. & 8. Aas’n v. 
Graham, 7 Neb., 179; Koenig v. O. & N. R. Co., 3 Id., 
383; Brewer v. Otoe Co., 1 Id., 373. As to coupons: 
Matthews v. Toogood, 25 Neb., 102; Tiedeman on Com. 
Paper, sec. 477; Bell v. Arndt, 24 Neb., 261. 


S. P. Davidson, contra, cited, contending that the pro- 
vision for twelve per cent was one for liquidated damages 
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and unenforcible: Weyrich v. Hobelman, 14 Neb., 434; 
Hager v. Blake, 16 Id., 13; Yoogood v. Mathews, 25 Id., 
99. 


Maxwe uu, Cu. J. 


This case was before this court in 1889, and is reported 
in 27 Neb., 644, A rehearing was granted upon the ques- 
tion of the rate of interest to which the plaintiff was en- 
titled and the case is again submitted to the court. It 
appears from the record that the original loan was for $600 
due in five years. This loan was made February 29, 1876, 
and at a rateof ten per cent per annum, with a provision 
that if not paid at maturity the note should draw interest 
at twelve per cent. This rate was lawful when the note 
in question was given. There were also five interest notes 
of sixty dollars each, payable five years from date, which 
were attached to the principal note and were, in fact, cou- 
pons. 

Two questions are presented, viz., Can the plaintiff re- 
cover more than ten per cent from the maturity of the $600 
note; and, second, is he entitled to interest on the coupons? 

In Weyrich v. Hobelman, 14 Neb., 432, the note was to 
draw ten per cent to time of maturity and if not paid at 
that time to draw twenty-four per cent thereafter. The 
court held that the increased interest was in the nature of 
penalty and that the plaintiff could recover interest only at 
the contract rate, viz, ten per cent. (Conrad v. Gibbon, 29 
Ia., 120.) The plaintiff is entitled, therefore, to but ten 
per cent interest upon the $600 note after it became due. 

Second—In Mathews v. Toogood, 25 Neb., 99, it was 
held, in substance, that where the highest rate allowed 
by law is charged upon the principal note, interest can- 
not be allowed upon the coupon interest notes, the reason 
being that the several notes represent but one transaction 
and one indebtedness; therefore, if, considering the whole 
transaction, the interest agreed upon would exceed the legal 
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rate, the contract will thereby be in conflict with the statute. 
If the rate agreed upon is within the statutory limits this 
objection will not apply. In the case at bar the interest 
notes did not draw interest until the principal note became 
due and the contract was within the provisions of the 
statute; that is, it was not usurious when made, and may 
be enforced. The plaintiff is entitled to interest on the 
coupon notes. The former opinion in this respect will be 
modified to conform to this opinion. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Enuma I. FuLLerR Er Au. v. THomas RYAN ET AL, 


[Fitzep Marca 9, 1892.] 


Referees: Partition SALE: ACCOUNTING. In an action to re- 
‘deem certain premises from a sale by referees in proceedings in 
partition the court required the plaintiffs to repay the purchase 
money within ninety days. On a motion to modify this judg- 
ment, by requiring the application of the money in the hands of 
the referees, who effected the sale, to the redemption of the land, 
the motion was overruled. The district court has jurisdiction 
of such referees, and upon a proper affidavit being filed, show- 
ing that they were improperly holding the funds derived from 
such sale, may require them to account for said funds, 


Motion to modify judgment. 
John 8. Gregory, and M. B. Reese, for motion, 
Thoman Ryan, contra. 


Per Curiam. 


This cause is submitted on a motion to modify the judg- 
ment heretofore rendered, “to the extent that from the sum 
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of money to be paid into this court for the benefit of said 
defendant Halligan there may be deducted the money 
already paid over and refunded to him, his agents and 
attorneys, by the commissioners who conducted the sale of 
the premises in controversy,” etc. The motion must be 
overruled, There is no bill of exceptions. The court be- 
low found the issues in favor of the plaintiffs, but required 
them to pay Halligan $300 within ninety days, and this 
was extended by this court to ninety days from January 5, 
1892. This order is right and must be complied with, 
The district court of Saunders county has jurisdiction of 
the referees who made the sale, and upon the proper affida- 
vit being filed therein, showing that they are improperly 
retaining the money derived from said sale, may cite them 
to appear and account for such funds in their hands, 
which, when paid into court, less the necessary costs, will 
be paid to the plaintiffs. 


JUDGMENT ACCORDINGLY. 


Meyer & RAAPKE ET AL. v. T. J. Facan, 
[FILED MARCH 9, 1892.] 


1. Bills of Exceptions: DeLay In Sranina: Lacuss or Com- 
PLAINING PakTy. Where s motion was made to quash the 
bill of exceptions because not presented to and signed by the 
judge within the time fixed by law, it appeared that the bill had 
been presented to oue of the attorneys for the defendant in error 
within the time fixed by statute; that such attorney bad re- 
tained the bill for a long time and that the delay in presenting 
the bill to the judge for his signature was caused by such attor- 
ney retaining the bill; eld, that such default could not be as- 
signed as a reasou for quashing the bill and that the motion 
would be overruled. 


2. Wrongful Attachment: ELements or DamaGs. Where, 
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from the issue made by the pleadings, it is in effect admitted 
that an attachment was wrongfully sued out and levied on the 
debtor’s stock of goods, although they were not removed from 
the store, such debtor, after the dissolution of the attachment, 
will be entitled to damages for injury to his husiness and credit, 
and a verdict for $350 upon the evidence in the record will not 
be set aside. 


Error to the district court for Greeley county. Tried 
below before TiFFaNy, J. 


Cavanagh, Crane & Atwell, and Cavanagh & Thomas, 
for plaintiff in error: 


Remote or speculative damages resulting from injuries 
to credit, business, character, or feelings cannot be recov- 
ered. (Drake on Attachment, sec. 175; Reidhar v. Berger, 
8 B. Mon. [Ky.], 160; State v. Thomas, 19 Mo., 613; 
Donnell v. Jones, 13 Ala., 490; Floyd v. Hamilton, 33 Id., 
235; Higgins v. Mansfield, 62 Id., 269; Pollock v. Gantt, 
69 Id., 373; Halliday v. Cohen, 34 Ark., 707; Oberne v. 
Gaylord, 13 Bradwell [IIl. App.], 30; Campbell v. Cham- 
berlain, 10 Ia., 337; Lowenstein v. Monroe, 55 Id., 82 
[7 N. W. Rep., 406].) To recover attorneys’ fees, plaintiff 
must not only show that he has paid or contracted to pay 
the same, but also that such fees were actually charged and 
were proved to be reasonable. (Shultz v. Morrison, 3 Met. 
[Ky.], 98.) Damages for time spent and expenses incurred 
in attending court cannot be recovered. (Harris v. Finber, 
46 Tex., 79; Craddock v. Goodwin, 54 Tex., 578.) No 
more than nominal damages can be recovered where the 
defendant was not dispossessed. (Groat v. Gillespie, 25 
Wend. [N. Y.], 383.) 


T. J. Doyle, contra: 


Defendants proceeded with the case on the theory that 
injury to credit was a proper item of damage; they are 
now estopped to claim differently. (Mills v. Miller, 2 Neb., 
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316; Wasson v. Palmer, 13 Id., 378.) Mere wrongful 
issuance of the writ, without levy, is a ground for recovery. 
(Flournoy v. Lyon, 70 Ala., 308.) As to the bill of ex- 
ceptions: Aultman v. Patterson, 14 Neb., 57. 


MAXWELL, Cu. J. 


This action was brought by the defendant in error against 
the plaintiffs in error to recover $525 upon an undertaking 
for an attachment, which attachment had been issued with- 
out sufficient cause and been dissolved. In the answer the 
defendants below admit the issuing and levy of the attach- 
ment and its dissolution, but deny that the goods were 
taken possession of by the officers and deny any injury to 
the defendant in error or to his business standing. On 
the trial of the cause the jury returned a verdict in favor 
of the defendant in error for the sum of $350, upon which 
judgment was rendered. 

A motion is made to quash the bill of exceptions for 
various reasons, among others that the bill was not pre- 
sented to the trial judge for his signature till after the ex- 
piration of the time fixed by law, and was not filed in the 
office of the clerk of the district court. It appears from the 
record that the bill was sent within the time fixed by law to 
one of the attorneys of the defendant in error for examina- 
tion and amendment if necessary to perfect the same; that 
such attorney retained the bill for a long period and much 
beyond the time authorized by statute, and that the delay 
in presenting the bill to the judge for his signature was 
caused by the default of such attorney. Such being the 
case the plaintiffs in error are not chargeable with the delay. 
The objection that the bill was not filed in the office of the 
clerk of the district court is not well founded. The motion 
is therefore overruled. 

A number of errors are assigned which need not be 
noticed. 

It is admitted in effect that an attachment was issued 
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in the case of the plaintiffs in error against the defendant; 
that such attachment was levied upon the defendant in 
error’s goods. It is true the goods were not removed from 
the store, but the business of the defendant in error was 
, interrupted and some injury is shown to have resulted to 
his business as well as injury to his credit; these facts in 
effect being conceded and are clearly shown by the proof 
the sum of $350 does not seem excessive and there is no 
material error in the proceedings, The judgment is there- - 
fore 


AFFIRMED, 


Tue other judges concur. 


WiiuiaAm Bureis v. Myrata Court. 
[FILED Marcu 9, 1892.] 


1. Bastardy: EvipENcE: InsrRucTIONS: WAIVER. In a bastardy 
proceeding the jury may take into consideration any variations 
in the testimony of the prosecutrix before the magistrate and 
that before the jury. A failure to instract the jury to that effect 
is not reversible error, where no such instruction was requested 
to be given. 


2 


In a bastardy case, where the testimony is con- 
flicting as to the paternity of the child, it is competent for the 
defendant to prove that, about the time the alleged intercourse 
was had, tle complainant while alone was frequently visited by 
a man other than the defendant from a half hour to an hour and 
a half each time. 


Error to the district court for Loup county. Tried 
below before Harrison, J. 


£, J. Clements, and J. N. Paul, for plaintiff in error, 
cited, as to the rejection of testimony, cases referred to in 
opinion, 
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Robbins & Babcock, and A. 8. Moon, contra: 


Failure to request different instructions waives objections 
to those given. (Post v. Garrow, 18 Neb., 688; Kloster- 
man v. Olcott, 25 Id., 387; Woodruff v. White, Id., 753; 
N.A-& CR. Co. v. Wright, 17 N. E. Rep. [Ind.], 584; 
Hyde v. St. Lowis Book & News Co., 32 Mo. App., 298; 
Driscoll v. People, 47 Mich., 421; Schryver v. Hawkes, 22 
-O, St., 316; Zaft v. Wildman, 15 O., 129; Jones v. State 
of Ohio, 20 O., 46.) In general, see: Hutchison v. State, 
19 Neb., 265; Ingram v. State, 24 Id., 37; Altschuler v. 
Algaza, 16 Id, 631; Sang v. Beers, 20 Id., 373; Masters 
v. Marsh, 19 Id., 460. 


Norval, J. 


This is a prosecution for bastardy, in which the plaintiff 
in error is charged with being the father of an illegitimate 
child, born to Myrta Court, the defendant in error, on the 
6th day of June, 1890. To the charge the accused en- 
tered a plea of not guilty. There was a verdict of guilty, 
and from a judgment for maintenance of the child the de- 
fendant below brings this writ of error. 

It is urged that the verdict is not sustained by the evi- 
dence. In considering this assignment of error we shall 
not attempt a detailed statement of the testimony of the va- 
rious witnesses. A brief reference to the proofs will be - 
sufficient to show that the verdict should not be disturbed 
on the grounds urged. It is undisputed that the child was 
born on June 6, 1890, and at the time it was begotten the 
complainant was nineteen years of age, and unmarried. 
The plaintiff in error was a well to do farmer, residing in 
Valley county, sixty-six years old. In 1889 he employed 
the defendant in error as a domestic servant; she com- 
menced work in April of that year and continued until 
some time in the month of November, 1889, with the ex- 
ception of one week in the latter part of August, when she 
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was at the home of her parents in an adjoining county. 
She testified that the plaintiff in error is the father of her 
child ; that she never had sexual intercourse with any other 
person, and with him but once, which she claims was the 
last of August or the first part of September, 1889, while 
Mrs. Burris was away from home, having gone to town. 
In the complainant’s testimony given on the trial in the 
district court, as well as at the examination before the mag- 
istrate, she states that the child was begotten on the Satur- 
day following her return to his house, after she had’ been 
home the week referred to. Although she testified on the 
preliminary hearing that she thought the date of her return 
was the last Saturday in August, she introduced on the trial 
in the court below testimony of disinterested witnesses to 
the effect that she went home on August 17th and returned 
to plaintiff in error’s house on Saturday, August 24th. 
The complainant’s testimony as to the act of intercourse 
is direct and positive. The plaintiff in error testified, de- 
nying that he ever had connection with her at any time, 
and he also established by numerous witnesses that he was 
not at home from the 4th day of September, 1889, to the 
1ith day of the same month, but that during a portion of 
that time he was at Afton, Iowa, and the remainder he was 
at Newman’s Grove, in Madison county, this state, showing 
conclusively that he did not have sexual intercourse with 
the complainant the first Saturday in September, that being 
the date stated in her testimony before the examining mag- 
istrate. But acomplete alibi is not, however, established, 
in view of the testimony already mentioned as to the date 
she went home in August ona visit and the time she 
returned, If the act was committed the Saturday follow- 
-ing her return, as she contends, then it must have occurred 
on August 31st, before the defendant took his trip to Iowa, 
and to Madison county. On that date he was at home. 
The plaintiff in error called as witnesses in his behalf 
William Black and Elbridge Mitchell, each testifying that 
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he had intercourse with the complainant at various times 
between the 12th day of August and September 26, 1889. 
Their testimony is denied by the complainant. The case 
is one of conflicting testimony, upon which the jury could 
have found either way, and the verdict be supported by 
the evidence. The jury evidently believed the complain- 
ant and her witnesses, which evidence, if true, was suffi- 
cient to justify the jury in returning a verdict of guilty, 
It was the province of the jury to weigh the testimony of 
the witnesses, as well as all the facts and circumstances 
tending to corroborate or contradict them, and determine 
who was the father of the child. It cannot be said that 
the verdict is without the support of evidence, or that it is 
clearly against the weight thereof. 

It is claimed that the court erred in not instructing the 
jury to take into consideration the variations in the testi- 
mony of the prosecutrix before the magistrate, and that 
before the jury. A sufficient answer to this objection is, 
that no instruction of that kind was requested. If the 
plaintiff in error desired the jury instructed upon that 
point, he should have prepared and presented an appropri- 
ate instruction to the court. Had that been done and the 
request refused and an exception taken, the ruling could be 
reviewed by this court. Having failed to request the trial 
court to instruct upon that branch of the case, he cannot 
now complain. 

It is insisted that the court erred in striking out the 
testimony of Luther Oliver, Ada Oliver, and Joe Bruha. 
These witnesses testified, in effect, that one Colonel Spencer 
had been at Burris’s house frequently between Angust 10 
and September 26, 1889; that he went to see complainant 
when she was there alone and remained with her from a 
half hour to an hour and a half each time. On motion of 
counsel for defendant in error this testimony was stricken 
out, and an exception was taken to the ruling of the court. 
Thereupon counsel for plaintiff in error offered to prove 
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by the witness Joe Bruha, who was then upon the witness 
stand, that on Sunday, about the last of August, or during 
the first days of September, 1889, Colonel Spencer came to 
Mr. Burris’s place and inquired if any one was at homie, 
and being informed that the complainant was in the house 
alone, he requested the witness to hold his team while he 
went to see her, and for witness to watch and tell him 
when he saw Mr. Burris’s folks coming; that Spencer 
went into the house, shut the door and remained with com- 
plainant alone for about an hour and a half; that when 
Burris’s folks came in sight he ran out of the house, jumped 
into the wagon and drove off, and threatened to whip wit- 
ness if he told any one about his being there. The plaint- 
iff objected to the offer, as incompetent, irrelevant, and 
immaterial, and defendant excepted. 

We think these rulings of the court were erroneous and 
prejudicial to the defendant below. In a prosecution for. 
bastardy it is competent for the defendant to prove that, 
about the time the alleged intercourse was had, the com- 
plainant was with a man other than the defendant, under 
suspicious circumstances. Especially is this true in a case 
like this, where the testimony is conflicting as to the pater- 
nity of the child. The testimony was material and should 
have been received, leaving to the jury to draw their own 
conclusions therefrom, (State v. Karver, 45 Ta., 53; State 
v. Woodworth, Id., 141; State v. Borie, 79 Id., 605; Zweifel 
v. State, 27 Wis., 396; Humphrey v. State, 78 Id., 569.) 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. . 
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SraTe, EX REL. BartLert Richarps, v, MARTIN 
. GAYHART. 


[FILED Makcu 9, 1892.] 


1. Tax Sale: Norick oF REDEMPTION. Under the revenue law 
of this state, notice of the time when the redemption of real 
estate sold at tax sale will expire, must be given at. least three 
months prior to the expiration of two years from date of sale, to 
entitle the holder of the tax certificate to a treasurer’s deed. 
Where such notice is published in a newspaper, it must be in- 
serted at least three times, the first publication not more than 
five months, and the last not less than three months, before 
the time fixed by statute for redemption expires. 


: A PEREMPTORY MANDAMUS will not issue 
against a county treasurer to compel the execution of a tax 
deed, where the holder of a tax certificate has failed to comply 
with the requirements of the statute relating to the giving of 
notice to redeem. 


ORIGINAL application for mandamus. 


Albert W. Crites, for relator, cited: Ganet’s Appeal, 33 
Pa. St., 94; Coxe v. Wolcott, 27 Id., 154; Steiner v. Coxe, 
4 Id., 26; Rogers v. Johnson, 70 Id., 224; Blackwell on 
Tax Titles [5th Ed.], secs. 716,717; Oullahan v. Sweeney, 
79 Cal., 537; Broughton v. Journeay, 51 Pa. St, 31; Tug 
River Coal Co. v. Brewer, 15 S. W. Rep. [Ky.], 1117; 
Kinsworthy v. Austin, 23 Ark., 375; Corning v. Davis, 
44 Ia., 622; Wright v. Sperry, 21 Wis., 331; Torrington 
v. Rickershauser, 41 Kan., 486; Hicks v. Nelson, 45 Id., 
47; People v. Cady, 6 N. Y. Sup., 546. 


‘Hugh T. Conley, for respondent, cited: Davis v. Huston, 
15 Neb., 31; Comp. Stats. 1889, ch. 77, secs, 123, 142; 
Zahradnicek v. Selby, 15 Neb., 582; Cooley on Taxation, 
323, 324, 
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Norvat, Jd. 


This is a proceeding in mandamus to compel the re- 
spondent, Martin Gayhart, county treasurer of Sioux 
county, to execute and deliver to the relator a tax deed 
for lots 1, 2, 3, and 3, in section 3, township 28 north, 
of range 54 west. The cause is submitted on a general 
demurrer to the relation. 

It appears from the petition that the above described 
real estate was purchased on the 5th day of November, 
1888, by Bartlett Richards, the relator, of the county 
treasurer of said county, for the unpaid delinquent taxes 
thereon assessed for the year 1887, and received from the 
respondent a tax certificate of the sale of said real estate; 
that said lands were owned by and assessed in the name of 
one Car! Holstein, who, not being found in the county and 
his whereabouts not being known to relator, no personal 
notice of the time to redeem from said tax sale could be 
made upon Holstein, but notice that the time to redeem said 
lands from said tax sale would expire on 5th day of No- 
vember, 1890, was published in the Siouz County Herald, 
on the 7th day of June, 1890, ou the 5th day of July, 
1890, and on the 9th day of August, 1890. Subsequently 
another notice was published in said newspaper for three 
successive weeks, the last publication having been made 
on December 27, 1890, that the time to redeem from said 
tax sale would expire on April 5, 1891. Shortly after said 
last-named date and again on December 31, 1891, said real 
estate remaining unredeemed, the relator produced to the 
respondent the tax certificate of sale and the proofs of 
publication of both of said notices, and demanded that he 
make and deliver to relator a tax deed for said lands, 
which demand was not complied with. 

The respondent bases his refusal to execute a deed solely 

_upon the ground that the relator has not complied with the 
provisions of the statute relating to the giving of notice by 
16 
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the tax purchaser of the expiration of the time to redeem 
from the tax sale. 

Section 119 of the revenue law gives two years after 
the date of the sale of lands for taxes for redemption. 
Section 123 of the same law provides that “ Hereafter 
no purchaser, or assignee of such purchaser, of any land, 
town, or city lot, at any sale of lands or lots for taxes 
or special assessments due either to the state or any 
county or any incorporated town or city within the same, 
or at any sale for taxes or levies authorized by the laws 
of this state, shall be entitled to a deed for the lands 
or lots so purchased, until the following conditions have 
been complied with, to-wit: Such purchaser or assignee 
shall serve, or cause to be served, a written or printed or 
partly written and partly printed notice of such purchase 
on every person in actual possession or occupancy of such 
land or lot, and also the person in whose name the same 
was taxed or specially assessed, if upon diligent inquiry he 
can be found in the county, at least three months before the 
expiration of the time of redemption on such sale, in which 
notice he shall state when he purchased the land or lot, in 
whose name taxed, the description of the land or lot he has 
purchased, for what year taxed or specially assessed, and 
when the time of redemption will expire. If no person is 
in actual possession or occupancy of such land or lot, and 
the person in whose name the same was taxed or specially 
assessed, upon diligent inquiry, cannot be found in the 
county, then such person or his assignee shall publish such 
notice in some newspaper printed in such county, and if no 
newspaper is printed in the county, then the nearest news- 
paper, that is published in this state, to the county seat of 
the county in which such land or lot is situated; which 
notice shall be inserted three times, the first time not more 
than five months, and the last time not less than three 
months before the time of redemption shall expire.” 

It is obvious that the relator has not complied with the 
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above plain requirements of the statute. The last publi-- 
cation of the first redemption notice was on August 9, 1890, 
which wasless than three months prior to the expiration of 
two years from the date of the tax sale. Each publication 
of the second notice was made after the time fixed by stat- 
ute for redemption had expired. Both notices, therefore, 
were unauthorized and void. (Hendrix v. Boggs, 15 Neb., 
469; Zahradnicek v, Selby, Id.,579; Seaman v, Thompson 
16 Id., 546; Lammers v. Comstock, 20 Id., 341.) 

The provisions of section 123 of the revenue law relat- 
ing to the time and manner of giving notice are mandatory, 
and must be substantially complied with, or the holder of 
the tax certificate will not be entitled to a treasurer’s deed 
’ for the lands therein described. The production of the 
tax certificate to the treasurer, together with proof that 
proper notice of the expiration of the time to redeem has 
been legally given, are conditions precedent to the right of 
the treasurer to execute a tax deed. Had one been issued 
in this case it would have been invalid. 

It isa well recognized rule of law that a peremptory 
mandamus will only issue against a public officer to enforce _ 
the performance of a present duty imposed upon him by 
law, where he is in default of the discharge of such duty, 
Applying this principle to the case at bar it is clear that 
the relator is not entitled to the relief demanded. The 
demurrer is sustained and the action 


Dismissep, 


THE other judges concur. 
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Srats, EX REL, GAGE County, v. J. F. Kina. 
{FILED Marca 9, 1892.] 


Limitation of Actions: A PROCEEDING BY MANDAMUS is 
barred by the statute of limitations at the expiration ‘of four 
years from the time the right to the writ accrued. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


Hugh J. Dobbs, for plaintiff in error, cited: State, ex rel. 
Cuming Co., v. Shearer, 29 Neb., 477; Wilcox v. Saunders, — 
4 Id., 587; Chinn v. Trustees, 32 O. St., 236; People v. 
Chapin, 10 N. E. Rep. [N. Y.], 143; People v. Common 
Council of Syracuse, 78 N. Y., 56; People v. Supervisors 
of Westchester, 12 Barb. [N. Y.], 446; Moses on Man- 
damus, 190; State v. Meagher, 57 Vt., 398; Williams v. 
Co. Com’rs, 35 Me., 345; Woodbury v. Co. Com’rs, 40 Id., 
804; Dane v. Derby, 54 Id., 102. 


Griggs, Rinaker & Bibb, contra. 


Norval, J. 


The relator on the 6th day of October, 1890, filed its 
petition in the district court of Gage county for a writ of 
mandamus to compel the respondent to pay into the treas- 
ury of said county the sum of $1,129.50, alleged to be 
due from the respondent as the former treasurer of said 
county. The petition alleges, in substance, that the defend- 
ant was the duly elected, qualified, and acting treasurer of 
said county from January 5, 1882, until January 6, 1886; 
that as such treasurer he collected and retained the above 
sum in excess of the salary of said office, and in excess of 
payments made by him for the services of deputies and as- 
sistants, and of all payments made by him into the county 
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treasury of said county on account of said office; and that 
the respondent has at all times refused and neglected, and 
does now neglect and refuse, to pay said sum or any por- 
tion thereof into the treasury of said county. 

The respondent demurred to the petition on the follow- 
ing grounds: 

1. That said petition does not state facts sufficient to 
constitute a cause of action. 

2. That it appears on the face of relator’s petition that 
the alleged causes of action therein set forth did not accrue 
within four years from the time of the commencement of 
this action, and are barred by the statute of limitations. 

The demurrer was sustained, and the relator electing to 
stand upon the petition, the action was dismissed. 

It was the duty of the respondent, immediately upon 
the expiration of his term of office, to pay over to his suc- 
cessor in office all moneys then in his hands belonging to 
Gage county, and upon his failure so to do a cause of ac- 
tion accrued in favor of the county. It will be observed 
that the petition was filed in the court below more than 
four years after the expiration of the respondent’s term of 
office and after the accruing of the alleged cause of action. 
The case, therefore, falls directly within the rule laid down 
by this court in State, ex rel. Chemical Natl. Bank, v. School 
District No. 9, Sherman County, 30 Neb., 520, where it 
was held that the statute of limitations applies to the pro- 
ceeding by mandamus, and that such an action is barred 
at the expiration of four years, Although there are re- 
spectable authorities, some of which are cited in the brief 
of counsel for relator, which support the doctrine that 
proceedings in mandamus are not civil actions, within the 
meaning of the Code, and that the statute of limitations 
does not apply to applications for mandamus, yet we do 
not see in the cases cited sufficient cause for overruling our 
own decision in the case above referred to. The question 
and the authorities bearing thereon were fully considered 
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at that time, and the arguments of the author of that 
opinion, it seems to us, are unanswerable. The decision 
is adhered to. . 

The question whether a demand and refusal to act must 
precede an application for a writ of mandamus, when the 
relation is on the part of the public to enforce a duty the 
respondent owes the public, we will not now consider, for 
the reason no objection is made on that ground to the suf- 
ficiency of the petition, nor is the point raised in the brief 
of counsel for respondent, although the same is discussed 
in the relator’s brief. 

As the action is barred by the statute of limitations, the 
district court did not err in sustaining the demurrer to the 
petition. The judgment is 


AFFIRMED, 


THE other judges concur. 


STATE oF NEBRASKA V. EXCHANGE Bank orf MILLIGAN. 
[FILED MARcH 9, 1892.} 


1. Supreme Court: APPOINTMENT oF BANK RECEIVERS: ConsTI- 
TUTIONAL LAw. The provisions of section 14, chapter 8, Com- 
piled Statutes, known as the banking act, which authorizes the 
appointment by this court of receivers of insolvent private 
banks to take charge of and wind up the business thereof, does 
not conflict with the provisions of sec. 2, article 6, of the con- 
stitution. 


‘ State of Nebraska v. Commercial Bank, 28 © 
Neb., 677, cited and followed. 


ORIGINAL insolvency proceeding. Instituted under the 
provisions of Ch. 37, Laws of 1889. 
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Geo. H. Hastings, Attorney General, for the state. 
H. D. Estabrook, and John L. Webster, contra. 


Post, J. 


The only question presented by this record in this case is 
the constitutionality of so much of section 14, chapter 8, 
Compiled Statutes, known as the banking law, as purports 
to confer upon this court jurisdiction to appoint receivers 
to take charge of and wind up the business of insolvent 
private banks. 

The original jurisdiction of this court is defined by sec- 
tion 2, article 6, of the constitution, as follows : 

“The supreme court shall consist of three judges, a 
majority of whom shall be necessary to form a quorum, or 
to pronounce a decision. It shall have original jurisdic- 
tion in cases relating to the revenue, in civil cases in which 
the state shall be a party, mandamus, quo warranto, habeas 
corpus, and such appellate jurisdiction as may be provided 
by law.” The act in question is entitled “An act to require 
corporations, firms, and individuals transacting a banking 
business to make reports of their resources and liabilities 
to the auditor of public accounts, and to provide for the 
examinations of the affairs of such banking institutions, 
and to fix the minimum capital for transaction of a 
banking business, punish the receiving of deposits by in- 
solvent banking institutions, and to provide for winding 
up their affairs, and to repeal sections one, two, and three 
‘of chapter eight of the Compiled Statutes.” . 

The provisions of section 14 of said act are as follows: 

“Sec. 14. Whenever it shall appear to the auditor of 
public accounts, state treasurer, and attorney general, or 
any two (2) of them, from any examination or report pro- 
vided for by this act, that any corporation, firm, or indi- 
vidual transacting a banking business, is the owner of prop- 
erty of the kind required by this act, of the cash value of 
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less than the amount herein required, above all incum- 
brances thereon, and in excess of all liabilities due from 
said corporation, firm, or individual, or is conducting his 
or its business in an unsafe and unauthorized manner and 
is jeopardizing the interests of his or its depositors, and 
that it is unsafe and inexpedient for any such corporation, 
firm, or individual to continue to transact a banking busi- 
ness, they shall communicate the facts to the attorney gen- 
eral, who shall thereupon apply to the supreme court, or 
the district court of the county where such corporation, 
firm, or iudividual has his or its banking office, or to a 
judge of either, for the appointment of a receiver to take 
charge of and wind up said banking business. It shall be 
sufficient to authorize the appointment of a receiver, on the 
application of the attorney general, that the facts set forth 
in this section shall be made to appear.” 

It is contended by counsel that by the provision of the 
constitution under consideration, the original jurisdiction 
of this court in civil cases is limited to those actions or 
proceedings in which the state has a monetary interest and 
that it is accordingly beyond the power of the legislature 
to confer upon us authority to appoint receivers in cases 
like this, in which the business is conducted by private 
parties. In State v. Commercial Bank, 28 Neb., 677, it 
was held that the application for a receiver in the name of 
the state is a civil case to which the state is a party within 
the meaning of the constitution, hence was within the ju- 
risdiction of this court. 

In view, however, of the importance of the question in- 
volved we have examined it anew with an earnest desire to 
relieve ourselves of the burden imposed upon us by the act 
in question, if it were possible without a strained or un- 
natural construction of the constitution. The conclusion 
we have reached is that the view expressed by the court 
in State v. Commercial Bank is sound and should be ad- 
hered to. 
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The construction suggested by counsel seems to us to be 
narrow and artificial, The power of the legislature to pre- 
scribe the terms and conditions upon which a corporation 
or an individual may transact a banking business within 
this state will not be seriously controverted. The purpose 
of the act, viz., to protect depositors and insure solvent 
banking institutions is not only within the constitutional 
powers of the legislature, but is certainly a judicious exer- 
cise of such power. The legislature has by this act not 
only prescribed the conditions upon which any corporation, 
firm, or individual may engage in the business of banking, 
but has provided that in case of a violation of its pro- 
visions by a failure to comply with the conditions or terms 
imposed, the state may interfere by means of the agencies 
provided by law in order to protect those interested and 
to prevent a diversion of the funds from the purpose to 
which they should be applied. Whether the application for 
a receiver to impound the funds of an insolvent bank, is 
addressed to this court or the district court the effect is 
the same. It is an exercise of the sovereign power of 
the state for a purpose and in a manner plainly provided 
by law. It is suggested by counsel that the statute does 
not provide that the proceeding shall be in the name of 
the state. True, it is not in express terms provided that 
the state of Nebraska shall be the plaintiff, or that the ap- 
plication shall be on the relation of the state. The omis- 
sion, however, is in our judgment unimportant. Whatever 
may be the form of the proceedings or title adopted, it 
is the action of the state. The attorney general in mak- 
ing the application is obeying an imperative command of 
the statute. He is manifestly the representative of the 
state as effectually for all purposes as in a civil action to 
recover money due the state. The cases cited by counsel 
making the objection have not materially assisted us, since 
the constitutions under construction appear to be essentially 
different from ours. We have examined the constitutional 
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provisions of most of the states from which cases are cited 
and find no provision similar to the language used in ours, 
viz., “in civil cases in which the state shall be a party.” 
For instance, the constitution of Illinois, section 2, article 
6, under which McGrath v. People, 100 IIl., 464, was de- 
cided, is as follows: ‘ The supreme court shall have orig- 
inal jurisdiction in cases relating to the revenue, mandamua, 
habeas corpus, and appellate jurisdiction in all other cases.” 
We think that an application by the attorney general for 
the appointment of a receiver of an insolvent bank is a 
civil case and that the state is a party thereto within the 
meaning of the constitution. The objection to the juris- 
diction of the court is accordingly 
OVERRULED. 


THE other judges concur. 


Puenrx InsuRANCE CoMPANY OF BROOKLYN V. H. E. 
WEYMOUTH ET AL, 


(FiLep Marcg# 9, 1892.) 


Review: EVIDENCE examined, and found not to sustain the verdict 
and judgment for defendants in error. 


Error to the district court for Sarpy county. Tried 
below before GRorFr, J. 


Brome, Andrews & Sheean, for plaintiff in error. 
James P. Grove, contra, 


Post, J. 


This is an action on the following bond: 
“Know all men by these presents, that whereas H. E. 
Weymouth, of Papillion, in the county of Sarpy, in the 
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state of Nebraska, has made application for the agency of 
the Phenix Insurance Company of Brooklyn, N. Y.: Now 
therefore, the said H. E. Weymouth as principal and 
John Zimmerman, of Papillion, in the county of Sarpy, 
and Rolf Harmsen, of Papillion, in the county of Sarpy, 
as sureties, in consideration of the said H. E. Weymouth 
being thus appointed as such agent and for value received, 
undertake and agree to and with said company, that the 
said H. E. Weymouth shall at all times during the con- 
tinuance of such agency faithfully perform the duties as 
such agent according to the letters of appointment and in- 
structions he may receive from time to time from said 
company, and shall faithfully account for, return to, and 
pay over to said company, its agents, attorneys, or assigns, 
all moneys, balances of account, notes and property com- 
ing into his possession or under his control, belonging or 
owing to said company, or in which said company may be 
interested, at such times and in such manner as may be di- 
rected and required by said company from time to time, 
and shall pay to and liquidate with said company, its agents, 
attorneys, and assigns, any and all advances of moneys 
made or claims and demands due or owing at any time 
from him to said company, and shall keep and perform all 
the contracts and obligations made by him to and with said 
company, or in anywise relating to or growing out of his 
connection therewith, the said sureties waiving (as to the 
time the same shall be given) notice of any failure on the 
part of the said agent to faithfully perform any of the 
duties or obligations aforesaid. 

“H. E. Weymoura. [1. 8.] 

“JoHN ZIMMERMAN. 

“Rotr Harmsen.” 


The principal therein, H. E. Weymouth, upon the exe- 
cution of said bond, was appointed agent for plaintiff and 
continued to act in such capacity from the 15th day of 
June, 1885, until the first day of January, 1886. In its 
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petition plaintiff alleges that said Weymouth, while acting 
as its agent, converted to his own use and embezzled the 
sum of $575.41, the property of plaintiff, which he had 
collected as premium for insurance written by him, and 
which had been advanced to him by plaintiff in the course 
of his employment. Weymouth was not found, but the 
other defendants answered as follows: 

“ First—The defendants Rolf Harmsen and John Zim- 
merman answering for themselves only, state that they 
were sureties upon the said bond of H. E. Weymouth 
that as such they had no supervision or control of the 
business affairs and adjustments as between the said Phe- 
nix Insurance Company of Brooklyn and H. E. Wey- 
mouth. 

“Second—Defendants allege that the said Phenix In- 
surance Company were grossly negligent in not requiring 
and compelling accountings and adjustments in the ordi- 
nary course of business with the said H. E. Weymouth, 
principal, during his agency; but that the said company, 
by its agents, knowingly and wrongfully, carelessly to the 
prejudice of said snreties, permitted and allowed the said 
H. E. Weymouth ‘to receive and convert to his own use, 
moneys belonging to the said insurance company, and to 
receive continuously during the entire period of his agency 
and convert to his own use at various times sums of money 
belonging to said company, to the prejudice of the said 
bondsmen. 

“ Third—Defendants further allege that the said Phenix 
Insurance Company knowingly extended to the said H. 
E. Weymouth credit to an unreasonable extent and be- 
yond the bounds of ordinary prudence during his said 
agency, to the prejudice of said bondsmen and sureties, 

“Fourth—Defendants further allege that the said Phe- 
nix Insurance Company, by its agents, advanced cash to 
the said H. E. Weymouth $330 at one time, such advance- 
ment being unreasonable and wholly unnecessary for the 
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purposes of the agency of the said H. E. Weymouth, nor 
was the same expended in that behalf, and such advance- 
ment was without the knowledge or consent of the said 
sureties and to their prejudice. 

“ Fifth—The defendants allege payment, to-wit, that on 
or about H. E. Weymouth paid the said Phenix 
Insurance Company one hundred dollars ($100).” 

Subsequently, defendants were permitted to amend their 
answer by adding the following: 

“That the money claimed by the plaintiff to have been 
advanced by it to Weymouth, its agent, was not advanced 
by the company, but was by another, or other persons, or 
was advanced by H. B. Coryell in his individual capacity.” 

The reply to all these allegations is a general denial. 

The testimony clearly showed the conversion by Wey- 
mouth of the amount alleged. The principal contention 
was over the sum of $330 apparently advanced to Wey- 
mouth by plaintiff. 

Defendants introduced as a witness Mr. Coryell, plaint- 
iff’s agent, who gave the only testimony offered in support 
of the auswer. His testimony was to the effect that of 
the $330 advanced, between $75 and $100 was to reim- 
burse him, witness, on account of small sums advanced out 
of his own funds, and the balance, about $250, was for a 
traveling outfit for Weymouth to be used in canvassing 
for plaintiff. He further testified that such an advance- 
ment for such purpose is a customary transaction by i insur- 
ance companies, including the plaintiff. 

Mr. Weyman, a representative of the plaintiff’s com- 
pany, testified that it was customary for plaintiff to ad- 
vance money to agents canvassing for farm insurance in 
sums sufficient to enable them to carry on their business, 
and that the sum of $250 is not an unusual amount. Mr, 
Campbell, another witness, testified to the same effect. 

This testimony is not disputed, and there is no reason 
apparent why it should have been wholly disregarded by 
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the jury. There was no effort to sustain any of the de- 
fenses alleged except the fourth, and as to that there is a 
failure of proof. The motion for a new trial should have 
been sustained. The judgment of the district court is re- 
versed and the case remanded for further proceedings 
therein, 

REVERSED AND REMANDED. 


THE other judges concur. 


In re Harry W. Haru. 
(FILED Marcu 9, 1892.] 


Criminal Law. SmeyTence: CoMMUTATION: Goop Timm ACT. 
One H. was convicted in this state of murder and sentenced to 
imprisonment for life in the penitentiary. Subsequently the 
governor by au order in due form commuted the sentence in 
question to imprisonment for nine years, the commutation 
being aa follows: “To nine years of actual time in the peni- 
tentiary, and when he shall have served nine years’ actual time 
in said penitentiary he shall be entitled to his discharge,” etc. 
Held, That by the language used is meant nine full yeara in 
the penitentiary, and that the prisoner is not entitled to the 
benefit of the provisions of the law known as the ‘‘ good time 
act’ for the purpose of reducing his term to less than nine 
years. 


ORIGINAL application for a writ of habeas corpus, 


Reese & Gilkeson, for petitioner : 


Acts of executive clemency are to be liberally construed 
in favor of a prisoner. (Wyrral’s Case, 3 Coke’s Eng. 
Rep., part V, 50; State v. Blalock, Phillips’ Law [N. 
Car.], 242; Ex parte Hunt, 10 Ark., 284.) The petitioner 
is entitled to good time from date of sentence. (Ee parte 
James, 1 Nev., 321; In re Sarah M. Vicar, 31 O. St, 
207-8; Lee v, Murphy, 22 Gratt. [Va.], 800; Black’s Law 
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Dic., “ Commutation ”; 1 Rap. & Law., Law Dic., “Com- 
mutation”; Woodward v. Murdock, 24 N. E. Rep. [Ind.] 
1047.) Moreover the petitioner is entitled to his discharge 
by reason of the provision of sec. 569a of the Criminal 
Code. 


George H. Hastings, Attorney General, contra. 


Posr J. 


This is an application for a writ of habeas corpus by 
the petitioner, Harry W. Hall, who claims to be unlawfully 
imprisoned by the respondent James P. Mallon, warden 
of the penitentiary. From the petition it appears that the 
petitioner was convicted in the district court of Cheyenne 
county of murder in the second degree, on the 29th day of 
March, 1882, and sentenced to imprisonment for life in the 
penitentiary ; and that in the execution of said sentence he 
was placed in said prison on the 5th day of April follow- 
ing. It appears further that he was confined therein by 
virtue of said sentence continuously from the last named 
date until the 5th day of January, 1888, to-wit, five years 
nine months and six days, when he made his escape and 
was absent therefrom until the 3d day of December, 1889, 
to-wit, one year ten months and twenty-eight days, and 
that ever since the date last named he has been confined in 
said prison. That on the 2d day of January, 1891, Hon. 
_ John M. Thayer, then governor of Nebraska, by an order 
duly issued, commuted the petitioner’s sentence from im- 
prisonment for life to nine years’ actual time in the peni- 
tentiary, said order of commutation being in the following 
words ; , 

“Whereas Harry W. Hall was by the Cheyenne county 
district court convicted of the crime of murder in the sec- 
ond degree, and was sentenced to the penitentiary for the 
term of life, and was received at the gaid penitentiary on 
the 5th day of April, 1882: Now, therefore, under and 
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by virtue of the authority in me vested by law, I, John 
M. Thayer, governor of the state of Nebraska, for good 
and sufficient reasons unto me apparent, and which are 
satisfactory, do hereby commute the sentence of the said 
Harry W. Hall from life to nine years of actual time in 
said penitentiary, and when he shall have served nine years’ 
actual time in said penitentiary he shall be discharged 
with all his former rights of citizenship restored. 

“Tn witness whereof, I have hereunto set my hand and 
affixed the great seal of the state of Nebraska. Done at 
Lincoln this second day of January, year of our Lord one 
thousand eight hundred and ninety-one, the twenty-third 
year of the state, and of the independence of the United 
States the one hundred and fifteenth. 


“ Joun M. THAyYeEr.” 


It is also alleged by the petitioner that there have never 
been recorded against him any infractions of the rules or 
regulations of the penitentiary or laws of the state, and 
that he has always faithfully and in a peaceable and or- 
derly manner performed the duties assigned him; by rea- 
son of which he is entitled to the benefits of the deduction 
from his term of nine years, of the good time provided for 
by section 569 of the Criminal Code. 

The attorney general, in behalf of the state, has filed a 
demurrer to the petition, thereby admitting the truth of the 
allegations of fact therein. It will be observed that from 
the time he was returned to the penitentiary to the filing of 
his petition, February 17, 1892, the petitioner has been 
confined two years, two months, and fourteen days, making 
a total of seven years, eleven months, and twenty days. 
Tf he is entitled to reduce the term of nine years by de- 
ducting good time earned, it is clear that he should be dis- 
charged, since he should, in that case, be credited with 
two years and three months of good time. On the other 
hand, if he is not entitled to a deduction from the nine 
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years to which his sentence was reduced on account of good 
time, there is yet remaining of his term one year and ten 
days. The substantial question presented, therefore, is the 
construction of the order of commutation. 

Counsel for petitioner in their argument and printed 
brief have referred us to a number of cases which to our 
minds are conclusive upon two propositions: First, that 
the commutation of a sentence like the one under consid- 
eration is not in the nature of a conditional pardon, but the 
substitution of one sentence for another, and for the pur- 
pose of its execution will be treated precisely as if the 
substituted sentence had been imposed by the court in the 
first instance, provided, of course, it is within the jurisdic- 
tion of the court; second, that an order of commutation, 
like a pardon, should be strictly construed as against the 
state and liberally in favor of the convict. We are una- 
ble, however, to give to the order of commutation the con- 
struction contended for by counsel. By the terms used it 
is plain to us that the governor intended the reduced sen- 
tence to be nine years of service within the penitentiary. 
The language, “from life to nine years of actual time in the 
penitentiary, and when he shall have served nine years’ 
actual time in thesaid penitentiary he shall be discharged,” 
etc., notwithstanding the foregoing rules, appears to us to 
be too plain for construction. To construe the eommuta- 
tion in accordance with the contention of counsel for the 
petitioner would be a palpable violation of that elementary 
rule of construction, viz., that effect will be given when 
possible to all of the terms and conditions of the instrument 
in question. In our view the term nine years of actual 
time in the penitentiary must be held to mean nine years 
exclusive of any reduction on account of good time. The 
demurrer to the petition will be sustained and the petition 


DIsMIssED, 
THE other judges concur, 
17 


210 NEBRASKA REPORTS. [VoL 34 


Ayres v. Moan, 


M. O. Ayres eT aL. v. J. M. Moan Er aly 
[FILED MarcH 16, 1892.] 


1. County Seat: REMOVAL: PETITION: SIGNERS. Under the pro- 
visions of section 1, art. 3, of chapter 17, Compiled Statutes, a 
petition for the removal of a county seat must be signed by 
“resident electors” of the county equal in number to three- 
fifths of all the votes cast in the county at the last general elec- 
tion. The words “resident electors’? are used to distinguish 
actual residents of the county from such persons as are tempo- 
rarily therein. 


: DEscRIPTION. In addition to 
the name of each petitioner the petition must show the section, 
township, and range on which, or the town or city in which, he 
resides, together with his age and time of residence in the 
county. The omission of any of these particulars will be suf- 
ficient to cause his rejection as a petitioner. 


: Duty oF County Boarp. In examin- 
ing the names of the petitioners it is the duty of the board to 
carefully scrutinize the entire list and reject all that are ficti- 
tious, false, or repetitions, and to permit proof tending to show 
that some or all of those who have signed the petition or re- 
monstrance were not in fact resident electors of the county. 


3. 


: SUPPLEMENTAL PETITION UNAUTHORIZED. The 
petition when presented must contain the names of all persons 
who desire to sign the same as petitioners. A supplemental pe- 
tition is unauthorized. 


ELECTIONS: BRIBERY. No form of bribery to 
secure votes will be sanctioned by the courts. This rule is 
equally as important in county seat elections as in other cases. 
The design of the law is to secure the free and voluntary ex- 
pression of each voter of his choice for the county seat. 


Error to the district court for Dakota county. Tried 
below before Norris, J. 


Reese & Gilkeson, Jay & Beck, J. T. Spencer, and R. E. 
Evans, for plaintiffs in error: 


It was the duty of the board to receive the proof offered. 
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(Clark v. Holmes, 1 Doug. [Mich.}, 390; State v. Nemaha. 
Co., 10 Neb., 33; State v. Nelson, 21 Id., 578.) The filing: 
of a petition properly signed is jurisdictional. The board 
is an inferior tribunal, and the facts which give it juris-- 
diction must appear on its record. (Smith v. Rice, 11 Mass.,. 
513; Henry v. Estes, 127 Id., 474; Hallv. Howd, 10 Conn.,. 
514; Newman v, Manning, 89 Ind., 422; State v. Berry, 12: 
Ta., 58; State v. Metzger, 26 Mo., 65; Chandler v. Nash, & . 
Mich., 409; 1 Black, Judgments, secs, 228, 282; Jolley v. 
Foltz, 34 Cal., 321; Van Dusen v. Sweet, 51 N. Y., 381; 
Bridgeport Savings Bank v. Eldredge, 28 Conn., 556; 
Evansville’ R. Co. v. Evansville, 15 Ind., 395; Shawhan v. 
Loffer, 24 Ia., 217; Bonsall v. Isett, 14 Id., 309; People v.. 
Hagar, 52 Cal., 182; SC. & P. R. Co: v. Washington. 
Co., 3 Neb. 41; Doody v. Vaughn, 7 Id., 28.) The find- 
ings of the board of county commissioners are not conclu— 
sive. (State v. Nemaha Co., 10 Neb., 36; Laws v. Vincent, 
16 Id., 208; State v. Eggleston, 10 Pac. Rep. [Kan.], 8, 
and cases cited; Bolton v. Jacks, 6 Robt. [N. Y.], 166; 
Brown v. Mayor of N. Y.,3 Hun [N. Y.], 685; Stone v 
' Miller, 62 Barb. [N. Y.], 480; Sheldon v. Newton, 3 O. 
St., 499; Borden v. Fitch, 15 Johns. [N. Y.], 121; Har 
rington v. People, 6 Barb. [N. Y.], 607; People v. Cassels, 
5 Hill [N. Y.], 164; Walker v. Moseley, 5 Denio [N. Y.],. 
102; Cooper v. Sunderlund, 3 Ia., 126.) There was no 
error in refusing a continuance. (La Londe v. Supervisors, 
49 N. W. Rep. [Wis.], 960; Hayes v. Jones, 27 O.St., 
218; Dutten v. Hanover, 42 O. St., 215; State v. Nemaha. 
Co., 10 Neb., 32.) Supplemental petition, (Loomis v.. 
Bailey, 45 Ia., 400.) 


R. B. Daley, M. B. Slocum, W. L. Joy, and S. G. Hop— 
kins, contra, cited; State v. Nelson, 20 Neb., 572; Smiley 
v. Sampson, 1 Id., 70; Sheldon v, Newton, 3 O. St., 500; 
Currie v. Paulson, 45 N. W. Rep. [Minn.], 855; O’Brien 
v. Gaslin, 20 Neb., 350; 12 Am. & Eng. Ency. Law, 
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70; 7 Id.,966; State v. Nemaha Co., 10 Neb., 35; County 
Seat of Linn Co., 15 Kan., 500; Att'y Gen’l v. Lake Co., 
33 Mich., 289; Herrick v. Carpenter, 6 N. W. Rep. [Ia.], 
575; McKinney v. Com’rs, 48. Rep. [Fla.], 855; Statev. 
Com’rs, 18 Neb., 283; Hickey v. Supervisors, 28 N. W. 
Rep. [Mich.], 771; Tobin v. Young, 24 N. E. Rep. [Ind.], 
121; Hill». Truby, 11 Atl. Rep. [Pa.],89; Ford v. Ford, 
10 N. E. Rep. [Ind.], 648; Plano Mfg. Co. v. Frawley, 
32 N. W. Rep. [Wis.], 771; Citizens & M. Sav. Bank & 
T. Co. v. Gillespie, 9 Atl. Rep. [Pa.], 73; Bostwick v. 
Mahoney, 14 Pac. Rep. [Cal.]}, 832; Terre Haute v. Hud- 
nut, 13 N. E. Rep. [Ind.], 686; State, ex rel. Newell, v. 
Purdy, 36 Wis., 222; Denver, ete., Co., v. Middaugh, 
21 Pac. Rep. [Colo.], 565; Hillis v. Karl, 7 Neb., 389. 


MaAxwELL, Cu. J. 


This is a proceeding in error to the district court of Da- 
kota county, where the cause was heard before Judge W. 
F. Norris, upon a proceeding in error to the board of 
county commissioners of that county. 

The facts disclosed by the record are that a petition was 
presented to the county board of Dakota county, asking 
said board to call an election for the purpose of voting 
upon the question of the relocation of the county seat of 
Dakota county. The application was resisted by a re- 
monstrance of what was shown and claimed to be more 
than two-fifths of the legal voters of Dakota county, and 
the remonstrants filed their answer, setting up and alleging 
that the petition was insufficient, and denying that the per- 
sons whose names were set out in the answer, and were at- 
tached to the petition as signers, were legal voters of the 
county, the number of the names alleged to be fraudulent 
being 201, and the names being set out in the remonstrants’ 
answer. It was also alleged in the answer that thirty-six 
persons and more had signed the petition more than once; 
the names of the thirty-six known to have done so were set 
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set out in schedule B, attached to the answer. ‘Theanswer 
also contained an allegation that a large number of names 
signed to the petition were forgeries, the same never having 
been signed by the persons named, and that about 200 
persons had been induced to sign by bribery and the cor- 
rupt use of money; that 269 persons who had signed the 
petition had subsequently signed a remonstrance against 
the same, and had therefore rendered void their signatures 
to said petition; and that they had requested the board to 
remove their names from said petition. Their names were 
set out in schedule “D” attached to the answer, the num- 
ber being 269; that forty-one names signed to the petition 
had not shown themselves to be lawful signers, and failed 
to comply with section 1, article 3, chapter 17, of the Com- 
piled Statutes in the matter of giving the place of their 
residence, their ages, and time of residence in the county ; 
their names were set out in schedule “E” attached to the 
answer; that by the remonstrance containing 730 signa- 
tures of the legal voters of said county more than two- 
fifths of the legal voters of said county had remonstrated 
and protested against the election being called, leaving less 
than three-fifths to be classed as petitioners. 

It appears that a supplemental petition was filed and 
also an answer to it was presented, containing practically 
the same denials and averments, setting out the names 
therein attacked, by proper schedules attached thereto. 

The record states that thereupon the board proceeded to 
consider the petition and remonstrance, calling two from 
the petitioners and two from the remonstrators and others 
as needed, and then took up for consideration the sup- 
plemental petition; and now, at this time, on motion of 
the remonstrators that the names on the supplemental pe- 
tition that appear on the remonstrance be stricken there- 
from and not counted for the petitioners, upon considera- 
tion of which the same was overruled, to which ruling the 
remonstrators duly excepted for the reason stated by them 
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that more than forty of the names that appear upon the 
remonstrance are signed upon said petition. Thereupon 
the board proceeded to compare the names of the petition- 
ers and exclude duplicate signatures, whereupon remon- 
‘strators dictated entry as follows: “Now at this time, after 
the names upon the petition and the remonstrance ‘had 
‘been counted by the commissioners, came Mell A. Schmied, 
Atlee Hart, M. O. Ayres, Fred Schriever, and about 720 
«ther remonstrators and objectors, and ask the board herein 
to allow them to prove that there are 720 legal voters of 
Dakota county remonstrating against the calling of said 
special election; that there are 150 persons whose names 
appear upon said petition and supplemental petition and 
who have been counted as petitioners, who were induced 
to sign the same by fraud and misrepresentation; that 
there are 200 persons whose names appear on said petition 
and supplemental petition and who have been counted as 
petitioners for said special election who were induced to 
sign the same by the payment of money to them and by 
the promise that a court house would be built free of cost 
to said Dakota county and the expense of said special 
election would be paid by private citizens and be without 
cost to Dakota county ; that 201 persons whose names ap- 
pear on said petition and supplemental petition and who 
have been counted as petitioners for said special election 
are not legal voters of said Dakota county; that fifty per- 
‘sons whose names appear on said petition and supplemental 
petition and who have been counted as petitioners for said 
special election have not complied with the law relative to 
the signing of said petition, in that they have failed to 
give their correct section, township, and range on which, 
or town or city in which, they reside, or have failed to 
give their correct age and time of residence in said county, 
or have failed to give their correct names; that thirty per- 
sons whose names appear upon said petition and supple- 
mental petition and who have been counted as petitioners 
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tor said special election have signed said petition more 
than once; that seventy-nine persons who have signed 
said supplemental petition have signed the same since the 
filing of the original petition herein and have been counted 
as petitioners for said special election; that thirty-five 
persons who have signed said petition and who have been 
counted as petitioners for said special election are the iden- 
tical persons who have also signed a remonstrance against 
the calling of said special election; and that forty persons 
whose names appear on the supplemental petition and who 
have been counted as petitioners for said special election 
have signed a remonstrance against the calling of said 
special election since the time at which they signed said 
supplemental petition. Which request to be allowed to 
prove the above was denied, to which the movers above 
named duly excepted, and the board proceeded at once to 
call an election. 

The board found that there were 1,028 names signed to 
the petition and seventy-nine names to the supplemental 
petition, making in all 1,127, and that 841 of these were 
legal voters; 286 of the 1,127 names were rejected. If 
the claim of the plaintiffs in error can be proved in full 


there were names procured by Prand azcrinessar actys 150 
There were names procured by bribery..............006 200 
There were illegal voters ..,......c.cecscesesseecsecesecneoe 201 
There were those that did not comply with the law... 50 
There were those that signed more than once........... 30 

There were those that signed both remonstrance and 
PCUELON -wicascoistedeocsdeedsesevedisedee sacaawedas tecseere 80 

There were those that signed the remonstrance since 
signing the supplemental petition ...............00008- 40 
706 


Sec. 1, art. 3, ch. 17, Comp. Stats., provides: “ Whenever 
the inhabitauts of any county are desirous of changing 
their county seat, and upon petitions therefor being pre- 
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sented to the county commissioners, signed by resident 
electors of said county equal in number to three-fifths of 
all the votes cast in said county at the last general election 
held therein, said petition shal] contain, in addition to the 
names of the petitioners, the section, township, and range 
on which, or town or city in which, the petitioners reside, 
their ages and time of residence in the county, it shall be 
the duty of such board of commissioners to forthwith call 
a special election in said county for the purpose of sub- 
mitting to the qualified electors thereof the question of the 
relocation of the county seat. Notice of the time and the 
places of holding said election shall be given in the same 
manner, and said election shail be conducted in all respects 
the same as is provided by law relating to general elections 
for county purposes. ‘The electors at said election shall 
designate on their ballots what city, town, or place they 
desire said county seat located at or in, and any place re- 
ceiving three-fifths of all the votes cast shall become and 
remain, from and after the first day of the third month 
next succeeding such election, the county seat of said 
county.” 

The petition must be signed by resident electors of said 
county equal in number to three-fifths of all the votes cast 
in said county at the last general election, and in addition 
to such names shall state the section, township, and range 
on which, or the town or city in which, the petitioner re- 
sides, together with his age and time of residence in the 
county. The evident purpose of these provisions is to 
identify every petitioner so as to protect the bona fide resi- 
dents of the county. The latter being permanent residents 
of the county may reasonably be supposed to be anxious 
to promote its welfare either by the removal of the county 
seat when deemed necessary or in any other respect; there- 
fore only resident electors have any right to sign such 
petition. Persons who are stopping temporarily in the 
county are not resident electors within the meaning of the 
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statute above quoted; and to justify the board in calling 
an election for this purpose it must appear that at least 
three-fifths of the resident electors of the county, as shown 
by the number of votes cast at the preceding general elec- 
tion, signed the petition. When such number do sign a 
petition, it may be assumed that an election will result 
in a change of the county seat. The words “ resident 
electors” are evidently used to limit the petitioners to that 
class. Suppose a railway was being constructed through 
Dakota county and that 1,000 men were brought into that 
county and employed thereon, and they all should sign a 
petition to remove the county seat, would any one contend 
that a petition containing such signatures alone would be 
sufficient to justify calling an election? We think not. 
Each one of such signers might be an elector, but he would 
not be a “resident” elector, and therefore not eligible as a 
petitioner. And if a petition whose signers were all of 
that class would not be sufficient, then to the extent that 
such temporary resident sign the petition it is insufficient. 
If the petition fails to show the age of the petitioner, place 
of residence, ortime that he has resided in the county, such 
vote cannot be counted for the purpose of calling an election, 
and it is the duty of the board to reject the same. So of 
snames which are duplicated either by mistake or design— 
such duplicates should be stricken out. So of fictitious or 
forged signatures. All such area fraud on the resident 
electors of the county as well as the county board. No self- 
respecting tribunal would for a moment sanction the use of 
such means as a pretext for giving it apparent jurisdiction. 
As to the charge of bribery to procure signatures, it is suf- 
ficient to say that it seems scarcely possible that bribery 
would be resorted to for the purpose of procuring signa- 
tures. If, however, the proof should show that it had been 
resorted to, it would be a fraud upon the people of the 
county. If the facts set up in the remonstrance of the 
plaintiffs in error are true, and which, to quite an extent, 
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they proved, and offered to prove other facts, then the 
number of resident electors who petitioned for the removal 
of the county seat fell far short of the necessary three-fifths, 
and there was no authority in the county board to call the 
election. In any event the record fails to show that three- 
fifths of the resident electors of Dakota county did sign the 
petition, and as such petition is jurisdictional, there was no 
authority in the county board to call the election, and all 
proceedings thereunder are void. The theory of the law 
is that a petition containing the names of all resident elect- 
ors of the county who may desire the submission of the 
question shall be presented to the county board. Upon 
the presentation of the petition a reasonable time should 
be given other resident electors of the county and others 
an opportunity to examine the list of petitioners and 
see that the signers are what they purport to be. That 
is the very purpose of requiring the age and residence of 
each signer. ‘Therefore, after the presentation of the peti- 
tion, those opposed to the calling of an election may in 
good faith iyterpose any valid objection under oath to any 
person who may have signed the petition; The law does 
not contemplate a supplemental petition. In the proced- 
ure in courts a supplemental petition is permitted to in- 
clude certain matters which have arisen since the filing of 
the original petition, as in an action to foreclose a mort- 
gage for one or more installments then due, if other in- 
stallments should become due before a decree is rendered 
they may be set up by supplemental petition. If, how- 
ever, the installments set forth in the supplemental petition 
were due when the action was brought, a supplemental pe- 
tition is not available. So in this case, the petitioners must 
present their full petition at the outset. If after a fair 
examination of the petition it is found to contain the nec- 
essary number of signatures of resident electors, it will be 
the duty of the board to call an election. If it does not 
contain such number, then it is the duty of such board to 
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refuse to cal] the same. A contest of this kind is nearly 
always attended with some irritation, and animosities are 
liable to be engendered which may require years to allay. 
" It is important, therefore, that the county board act with 
care and caution in the case. The board is not to make 
this a pretext for not doing its duty either in calling or re- 
fusing to call an election. It is to be governed by the 
evidence before it or within its reach, and, as far as possi- 
ble, give effect to the law and protect the rights of all. 

In regard to the alleged bribery of voters it may be well 
to say that our laws are designed to secure the free and 
voluntary expression of the electors at every election. To 
secure this every form of bribery is frowned upon by the 
courts; and the fact that the election is for the relocation 
of a county seat, instead of calling for a relaxation of the 
rule, renders it important that no corrupt means be sanc- 
tioned which would or might have a tendency to prevent 
the voluntary expression of a part or all of the electors, 
As was said in Herman v. Edson, 9 Neb., 156: “The 
whole course of our legislature is against every species of 
bribery or inducement of that nature at elections. What 
would be thought of a candidate for a public office who 
should promise the electors $3,000, or any other sum, in 
case of his election? And does it make any difference 
that the candidate is a town contending for the county seat 
instead of an individual seeking an office? It may be 
said that the location of a county seat at a particular point 
will enhance the value of property at that place sufficiently 
to enable the citizens to offer a bonus as an inducement for 
its location. But may not a candidate for an office say 
with equal propriety that if he secures his election his in- 
come will thereby be increased so that he will pay each 
voter a specified sum? The cases do not differ in prin- 
ciple, but merely in the mode of compensation. Then, if 
a candidate for a county seat may offer a bonus of $3,000, 
why not $30,000, ora still greater sum? The intention 
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of the law is, as is said in the case of People v. Hamilton 
Co., 3 Neb., 252, to give each voter of a county an oppor- 
tunity to express by his ballot his choice for the county 
seat.” The rule thus early announced has been scrupulously — 
adhered to by this court, and the effect has been that law 
and order have been maintained and removal cases con- 
fined to those counties where there was a strong public 
sentiment in favor of the same. The judgment of the dis- 
trict court is reversed, and also the order of the county 
board calling the election, and all proceedings thereunder, 
and the cause is remanded to the district court for further 
proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Sampie & Son v. A. J. HALe er At. 
[FILED MARCH 16, 1892.] 


Public Buildings. Conrractor’s BonD To Pay LABORERS: 
ULTRA VIRES: SURETIES. The state, when constructing a pub- 
lic building, is chargeable with a moral duty to protect the per- 
sons who furnish labor and material for the erection of the build- 
ing as far as possible. Therefore a provision in a contract for the 
erection of such building by which the contractor “ agrees to pay 
off and settle in full, with the parties entitled thereto, all accounts 
avd claims that may become due by reason of laborers’ and 
mechanics’ wages or for materials farnished or services rendered, 
so that each and all persons may receive his or their just dues 
in that behalf,” is not in excess of the powers of the board of 
public lands aud buildings, and the sureties on the contractor’s 
bond for the faithful performance of the contract will be liable for 
debts arising under the above provision. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 
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Leese, Stewart & Rose, for plaintiffs in error: 


The board of public lands and buildings had power to 
make the contract, and require the bond. (Knapp ». 
Swaney, 23 N. W. Rep. [Mich.], 168; Baker v. Bryan, 
64 Ia., 561). Plaintiff could maintain the action in his 
own name on the bond and contract. (Shamp v. Meyer, 
20 Neb., 223; Baker v. Bryan, 64 Ia., 561; Enumett v. 
Brophy, 42 O. St., 82.) 


J. L. Caldwell, contra: 


The board had no right to insert into the contract the 
provision to pay for materials and laborers’ wages. (Secrest 
v. Barbee, 17 O. St., 426; Cutler v. Roberts, 7 Neb., 13; 
Thomas v. Port Huron, 27 Mich., 320; Port Huron v. 
McCall, 46 Id., 565.) Plaintiffs cannot maintain this 
action, and the contract was not made for their benefit, 
(Albertson v, State, 9 Neb., 435; Hunter v. Comr’s, 10 O. 
St., 515; Crowell v. Currier, 27 N. J. Eq., 152; Wise v. 
' Fuller, 2 Stewart [N. J. Eq.], 261; Trotter v. Hughes, 12 
N. Y., 74; Gowen v. Klous, 101 Mass., 454; People v, 
Mead, 24 N. Y., 114; Com’rs v. Perry, 5 O., 64; Price 
v. Doyle, 34 Minn., 400; 1 Parsons, Contracts, 471; 
Nichols v. Buckam, 117 Mass., 488 ; State v. Perry, Wright 
[O.], 662; Lang v. Pike, 27 O. St., 500; State v. Medary, 
17 O., 565; Hart v. State, 120 Ind., 83; Mittnacht v. 
Kellermann, 105 N. Y,, 467; Faurote v. State, 110 Ind., 
463. 


MAXWELL, Cu. J. 


On the 10th of December, 1887, the board of public 
lands and buildings awarded to John Layne the contract 
for the erection of the industrial home at Milford for the 
agreed price of $14,900. The contract is as follows: 

“This contract, made and entered into this 10th day of 
December, 1887, by and between John Layne, of Lancas- 
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ter county, Nebraska, party of the first part, and the state 
of Nebraska, by the board of public lands and buildings 
acting for and in behalf of said state, party of the second 
part, witnesseth: 

“That for and in consideration of the payments to be 
made as hereinafter set forth by the said party of the sec- 
ond part, the said party of the first part hereby agrees to 
furnish all materials and labor necessary for the construc- 
tion and to erect, build, and entirely complete one two- 
story brick building with stone basement and steam 
heating and plumbing for same, for industrial home at 
Milford, Nebraska, according to the plans, specifications, 
and detail drawings prepared by Blake & Co., architects, 
for said building, and adopted by the board of public lands 
and buildings. Said plans, specifications, and detail draw- 
ings are now on file in the office of the commissioners of 
public lands and buildings, and together with the propo- 
sals of said first party to build said building, and the law 
authorizing the erection of said building, approved March 
31st, 1887, are hereby made a part of this contract. And 
the said party of the first part further agrees that all the 
materials used in the erection of said building shall be of 
the best quality, and that all work shall be done in a good 
workmanlike manner, and that the said building and the 
steam heating and plumbing for the same shall all be done 
and completed on or before the ist day of September, 
1888. 

“And the first party further agrees to pay off and settle 
in full, with the parties entitled thereto, all accounts and 
claims that may become due by reason of laborers’ and me- 
chanics’ wages, or for materials furnished or services ren- 
dered, so that each and all persons may receive his or their 
just dues in that behalf. 

“And in consideration of the erection and completion of 
said building and the fulfillment of the covenant and 
agreement by first party as above set forth, the said party 
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of the second part hereby agrees to pay to the said first 
party the sum of $14,390 in the manner and at the times 
as follows, to-wit: eighty per cent of monthly estimates 
made by the superintendent of construction for said build- 
ing when the same shall have been made and certified in 
writing to the board of public lands and buildings by said 
superintendents from month to month during the erection 
of said building; and the balance shall be paid when said 
building is fully completed according to the contract and 
so certified by the superintendent of construction for said 
building, and accepted by the board of public lauds and 
buildings, after said first party has executed a release in 
writing to the state of all claims and demands on account 
of any and all services rendered and materials furnished 
on account of said building. And it is hereby further 
agreed and understood by the parties to this contract that 
at any time during the erection of said building said sec- 
ond party shall have the right, and is hereby allowed the 
privilege, of making any change or changes in the plans 
of said building, or anything pertaining thereto, that said 
second party may deem proper; Provided, however, That 
any changes that may be so made and are of such a character 
as to add to or detract from the contract price of said build- 
ing shall be adjusted by three disinterested builders, one 
of whom shall be selected by the first party and one by 
the second party and the third by the two so selected. 
And if the parties so selected shall find that in consequence 
of said change or changes additional cost shall have been 
made such additional cost so made shall be added to the 
contract price. But if they find that the cost shall have 
been decreased thereby, then the decrease so found shall be 
deducted from the contract price of said building.” 

To secure compliance with the contract the defendants 
in error, as sureties for Layne, with him gave a bond to 
the state as follows: 

“ Know all men by these presents, that John Layne, of 
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Lancaster county, as principal, and A. J. Hale, Chas. A. 
Sweet, as sureties, are held and firmly bound unto the 
state of Nebraska in the penal sum of $14,390, and for 
the payment of which we do hereby bind ourselves, our 
heirs, executors, and administrators, jointly, severally, and 
firmly by these presents. 

“Dated this 10th day of December, 1887. 

“The condition of the above obligation is such, that 
whereas the above bounden John Layne has been awarded 
by the board of public lands and buildings of the state of 
Nebraska the contract for the erection and construction of 
a building for the industrial home at Milford, Nebraska, 
according to certain plans, specifications, and detail draw- 
ings of same as now on file in the office of the commis- 
sioners of public lands and buildings at Lincoln, Nebraska: 

“Now if John Layne shall faithfully keep and perform 
each and every one of the stipulations and agreements 
contained in the contract, and at times and in the manner 
therein specified, then this obligation to be void, otherwise 
to be and remain in full force and effect in law. 

“JoHn LAYNE. 
“A. J. HALE. 
“In presence of Cuas, A. SWEET. 
“F, E. Cook.” 


The plaintiff brought this action on the bond to recover 
for material furnished the contractor, Layne. The case 
was submitted to the court upon an agreed statement of 
facts, and the court found the issues in favor of the defend- 
ant and dismissed the action as to the sureties. The agreed 
statement of facts is too long to be copied, but it is clearly 
shown that the plaintiffs’ claim was for material for the build- 
ing, and within the provisions of the clause in the contract 
objected to. The contention of the defendants in error is that 
the provisions in the contract, that “ the first party further 
agrees to pay off and settle in full, with the parties entitled 
thereto, all accounts and claims that may become due by 
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reason of laborers’ and mechanics’ wages, or for materials 
furnished or services rendered, so that each and all persons 
may recover his or their just dues in that behalf,” is ultra 
vires, and therefore void and not binding on the sureties, 
We think differently, however. The building being one 
erected by the state, was therefore excepted from the me- 
chanic’s lien law. (Ripley v. Gage County, 3 Neb., 397; 
Knapp v. Swaney, 23 N. W. Rep. [Mich.], 164, and cases 
cited.) 

In Knapp v. Swaney the sureties set up the same de- 
fense as in this case and it was held unavailing. Judge 
Cooley says: “A corporation when constructing public 
buildings or other public work is chargeable with moral 
duty as an individual would be, to see that it is so con- 
structed that people may not be injured in coming near 
to or making use of it in a proper manner. In some 
cases they may not be legally responsible for failure to per- 
form this duty; but where the moral obligation exists, it 
cannot be said that any provisions for its performance, not 
improper in itself, is ultra vires. A county may go to 
great pains and great expense to make its court house un- 
questionably safe, that individual citizens may not suffer 
injuries consequent upon its construction. But if it may 
do this it would be very strange if it were found lacking 
in anthority to stipulate in the contract for the building 
that the contractors when calling for payment shall show 
that they are performing their obligations to those who 
supply the labor and materials, and that the county is not 
obtaining the building at the expense of a few of its people. 
We cannot think such is the case. We are of the opinion 
that there was nothing ultra vires in this condition and that 
the relators are bound by it.” 

A similar decision had prior to that time been made by 
the supreme court of Iowa in Baker v. Bryan, 21 N. W. 
Rep. (Ia.), 83. In that case the bond contained a provision 
similar to the one in suit in this case and it was sustained. 

18 
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In the latter case it is said: The authority to contract is 
general and broad enough to cover all covenants which the 
directors, in their wisdom, may esteem necessary or proper 
in order to secure the erection of the house and the pro- 
tection of the interests of the district, the object for which 
the contract was made. If the directors of the district, in 
the exercise of their discretion, concluded that the work 
would be prosecuted with more rapidity, or would be bet- 
ter done, by securing subcontractors, they surely would 
be authorized to provide therefor. That subcontractors, 
knowing that they were secured, would do better work and 
furnish better material than if they felt uncertain about 
their pay, cannot be doubted. And it is equally certain 
that the credit which the contractor would gain by the 
security would enable him to prosecute the work more 
rapidly and with greater hope of profit. These things, it 
may be readily seen, would result in great benefit to the 
district. It therefore cannot be doubted that the law, in 
conferring authority upon the directors to enter into a con- 
tract and demand a bond for its faithful performance, in- 
tended that covenants to pay the claims of subcontractors, 
which would protect the interest of the district, could be 
incorporated therein. The parties for whose benefit these 
covenants were made may prosecute actions upon the in- 
struments containing them. (Code, sec. 2552; Jordan v. 
Kavanagh, 18 N. W. Rep. [Ia.], 851 ; Huntington v. Fisher, 
27 Ta., 276; Rice v. Savery, 22 Id., 470.)” 

The rule is well established in this court that if one 
makes a promise to another for the benefit of a third per- 
son such third person may maintain an action upon such 
promise. (Shamp v. Meyer, 20 Neb., 223; Cooper v. Foss, 
15 Id., 515; Stewart v. Snelling, Id., 502.) 

In Breen v. Kelly, 47 N. W. Rep. [Minn.], 1067, the 
supreme court of Minnesota held in effect that there would 
be no recovery upon a bond like the one at bar. 

The cases above cited from Iowa and Michigan are not 
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referred to in the opinion, and the reasoning fails to con- 
vince us of its soundness, We have no doubt the plaint- 
iffs have made a case entitling them to recover from the 
defendants. The judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


JaMEs H. Brooxmire & Co. v. Burtis Rosa ET AL. 
[FILED MarcH 16, 1892.] 


1. Parties: Capacity To Suz: DeMuRRER. An action brought in 
the name of James H. Brookmire & Co. is not subject to demur- 
rer for want of legal capacity of tbe plaintiffs to sue. One of 
them at least, on the face of the record has such capacity, and 
as the demurrer applies to all the members of the supposed firm 
it should be overruled. 


2 


: DerscT. When an action is brought in the proper name 
of one of the plaintiffs followed by the words ‘‘ & Co.,”a demur- 
rer on the ground of a defect of parties plaintiff no doubt will 
lie, but not for want of legal capacity to sue. 


3. Attachment: AFFIDAVIT: WHILE AN AMENDMENT of an affi- 
davit for an attachment may be permitted when in furtherance 
of justice, even on the hearing of the case, yet no new cause of 
attachment, which existed when the action was brought, can be 
brought in by amendment. 


Error to the district court for Sioux county. Tried 
below before Kinxarp, J. 


E. D, Satterlee, L. O. Hull, and A. W. Crites, for plaint- 
iff in error: 


The phrase “& Co.” following plaintiff’s name in the 
title should be treated as surplusage. (O'Callaghan v. 
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Bode, 24 Pac. Rep. [Cal.], 269; Kenyon v. Semon, 45 N. 
W. Rep. [Minn.], 10; Weisz v. Davey, 28 Neb., 566 (dis- 
tinguished); Walgamood v. Randolph, 22 Neb., 493.) De- 
murrer will not lie. (Nelson v. Highland, 13 Cal., 74; 
Gardner v. McClure, 6 Minn., 250; Bank v. Tillard, 26 
Md., 446; Bank v. Smith, 17 How. Pr. [N. Y.], 487; 
Bank v. Wickham, 7 Abb. Pr. [N. Y.], 134; Miller v. 
Inco, 80 Cal., 257; Maxwell, Pl. & Pr. [4th Ed.], note 
to p. 113; Id., 117.) The application for leave to file an 
amended affidavit in attachment should have been allowed. 
(Baker v, Kingman, 24 Pac. Rep. [Kan.], 476; Burton v. 
Robinson, 5 Kan., 287; Ferguson v. Smith, 10 Id., 396; 
Wells v. Danford, 28 Id., 487; Tracy v. Gunn, 29 Id., 
508; Bunn v. Pritchard, 6 Ta., 56; Campbell v. Whetstone, 
3 Scam. [Ill.], 361; Langworthy v. Waters, 11 Ia., 432; 
Henderson v. Grace, 30 Mo., 358; Furman v. Walter, 13 
How. Pr. [N. Y.], 348; Drake, Attachment, sec. 113; 
Struthers v. McDowell, 5 Neb., 491; Rudolph v. McDon- 
ald, 6 Id., 163.) 


P. E. Baird and Alfred Bartow, contra: 


Plaintiffs brought their suit in the firm name, which was 
not permissible at common law, nor is it under the Code. 
(Haskins v, Alcott, 13 O. St., 216; Maxwell, Pl. & Pr. [4th 
Ed. ], 186; Weisz v. Davey, 28 Neb., 566.) The court did 
not err in denying the application for leave to file an 
amended affidavit. (Reed v. Maben, 21 Neb., 700 ; Waples, 
Attachment & Garnishment, 101; Seidentopf v. Annabil, 6 
Neb., 524.) : 


MaxweELL, Cu. J. 


This action was brought in the county court of Sioux 
county by the plaintiff against the defendants, the cause of 
action being stated in the petition as follows: 

“The plaintiffs herein, James H. Brookmire & Co., com- 
plain of the defendants herein, Burtis Resa and Daniel 
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Thompson, and Rosa and Thompson, for that there is due 
and owing said plaintiffs, from the said defendants, the sum 
of $650 on account of goods sold and delivered by the 
said plaintiffs to the said defendants at the said defendants’ 
request. Plaintiff herein therefore prays judgment of this 
court for $650 and interest thereon from this date, and 
costs of this cause.” 

On the same day an affidavit for an attach ment was filed, 
the grounds of the attachment being that the defendants 
were about to “convert their property and a part thereof 
into money for the purpose of placing it beyond the reach 
of their creditors, and have assigned, removed, and dis- 
posed of, and are abont to dispose of their property and a 
part thereof with the intention to defraud their creditors.” 
An undertaking in the sum of $1,300 was given and ap- 
proved. The goods of the defendants were thereupon ‘ 
seized under the attachment, and being perishable were sold 
by an order of the court. On January 6, 1890, an attor- 
ney for the defendant appeared specially and moved to 
quash the summons, which motion was overruled. A 
motion was thereupon filed for a more specific statement, 
which was sutained. On the same day the defendants 
filed a motion to discharge the attachment, and supported 
the motion by an affidavit. Leave was then given the at- 
torneys for the plaintiff to file an amended affidavit for an 
attachment in which a new ground of attachment was set 
forth. The motion to discharge the attachment was there- 
upon overruled, 

The defendants demurred to the petition upon the grounds: 
First, that the plaintiff had not legal capacity to sue, and, 
second, because the facts stated therein were not sufficient 
to constitute a cause of action. The demurrer was over- 
ruled, and the defendants not desiring to plead further, 
judgment was rendered in favor of the plaintiff for the 
sum of $630.41. We find no order for the proceeds of 
the attachment property. The cause was taken on error 
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to the district court. The record of the proceedings in 
that court is as follows: 


v. 
James H. BrooKMIRE & Co. 

“ Now on this 16th day of April, 1890, being the sec- 
ond day of the regular April, 1890, term of the said court, 
this cause came on to be heard npon the petition in error, 
and the transcript of the proceedings and final judgment 
of John W. Hunter, late county judge of said Sioux 
county, and was submitted to the court, on consideration 
whereof the court finds that there is error in said judg- 
ment aud proceedings. 

“Tt is therefore considered by the court that said judg- 
ment and said order overruling defendants’ motion to dis- 
charge the property attached in said cause be, and the same 
hereby are, reversed at the costs to the present time of the 
defendants in error ; that the attachment heretofore granted 
in this action be, and the same hereby is, vacated and dis- 
charged, and the sheriff is required to return to plaintiffs in 
error all the property taken by him under said attachment, 
to each and all of which orders the defendants in error by 
their attorney duly except. 

“Whereupon the defendants in error ask leave to file an 
amended petition herein, setting up the names of the in- 
dividuals comprising the plaintiff’s firm, which is granted 
by the court, and thirty days are allowed in which to file 
said amended petition and thirty days are allowed plaint- 
iffs in error in which to answer thereafter. Defendants in 
error ask leave to file an amended affidavit of attachment 
herein, setting up the individual names of the plaintiff’s 
firm, which motion is overruled by the court.” 

There is a certificate of the clerk showing what papers 
were before the district court, from which it appears that 
there was no bill of exceptions, and it is apparent that the 
district court held the proceedings insufficient because the 
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action was brought in the name of John H. Brookmire & 
Co. As to Brookmire, the petition and proceedings for 
attachment were unobjectionable. His name, so far as 
appears, was given in full, and he at least had legal capacity 
to sue. 

The demurrer is joint, viz., that the plaintiffs have not 
legal capacity to sue; and one of the plaintiffs being shown 
to have legal capacity to sue, the demurrer cannot be sus- 
tained as to either. There is a material difference between 
a case of this kind and one where the action is brought in 
the name of a new entity differing entirely from the names 
of the individuals, as Brookmire & Co. In such case the 
new name does not indicate the Christian names of any of 
the members of the firm, and therefore there is a failure to 
show that the form is a legal entity. This objection does 
not apply to a name of one or more members of a firm. 

Suppose the firm name was “James H. Brookmire,” 
would any one contend that he would not have legal 
capacity to sue in any matter relating to the partnership 
affairs? I think not. No doubt a plea in abatement 
might be filed setting up any facts which would abate the 
suit—such as the name itself was a fiction and was not 
that of an individual; that there was a defect of parties 
plaintiff in that the members of the firm were not given, 
etc. We have discussed this proposition as though it ap- 
peared that the plaintiffs were a firm, although there is no 
allegation to that effect in the petition. The words fol- 
lowing the name of a person, “& Co.,” usually indicate 
that others than the person named have an interest in the 
business. This may not be so in fact, and the words may 
be explained as to their true meaning. In the case at bar 
this is sufficient, unless the proper objections are made, to 
entitle the plaintiff to recover. He, so far as appears, is an 
individual; and although he may have associates who may 
be joined, yet, if not so joined, he may maintain the action 
unless objection is made on that ground. A motion no 


232 NEBRASKA REPORTS. [Vot. 34 


Holliday v. Brown. 


doubt may be filed to require the party to set forth the 
names of the other members of the company, if there are 
any, or the defendant may plead the defect in abatement of 
the action by demurring for a defect of parties plaintiff; 
or, where the defect does not appear on the face of the peti- 
tion, by answer. It sometimes happens that the Co. is a 
mere fiction, and may be so in this case. It is evident that 
the plaintiff Brookmire may maintain the action, and the 
demurrer, as it applies to all plaintiffs, was improperly sus- 
tained. 

An amendment of an affidavit for an attachment is 
proper, where it will be in furtherance of justice, even on 
the hearing; but no new cause of attachment which existed 
at the beginning of the action can be assigned, as a party 
must state all his grounds therefor when the action is 
brought, and cannot bring new ones by amendment. The 
judgment of the district court is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


JANE HoLtuipay ET AL. v. WILLIAM B. Brown. 
[FILED Marcu 16, 1892.) 


1. Summons: Service: HvusBaND AND Wire. Where an action 
is brought against a busband and wife, the latter must be law- 
fully served with process, or appear voluntarily in the case, to 
be bound by the judgment. 


2. Supreme Court: Opinions: SYLLABUS. There is an unwrit- 
ten rule in this court that the members thereof are bound only 
by the points stated in the syllabus of each case. Each judge 
in the body of an opinion necessarily must be permitted to state 
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his reasons in his own way, without binding the members of 
the court to assent to all such reasoning, although they may 
concur in the conclusions reached. 


Morton for rehearing of case reported 33 Neb., 657. 
Reese & Gilkeson, and Bowman & Smith, for the motion. 


MaxwWELL, Cu. J. 


A motion for a rehearing has been filed in this case, ac- 
- companied with very full and elaborate briefs. The principal 
ground upon which a rehearing is sought is that the serv- 
ice of summons on Jane Holliday in the former suit was 
sufficient and we are referred tothe case of Palmer v. Belcher, 
21 Neb., 58, to support that proposition. In that case the 
return was, ‘‘ On the 23d day of August, 1884, I served the 
same on the within named defendant, H. J. Palmer, by 
leaving a copy of the within summons with George Palmer, - 
and by him, the said George Palmer, in my presence at the 
time of said service delivered the same, being a true copy of 
the within summons with all indorsements thereon, certified 
by me to be a true copy, to said H. J. Palmer.” This re- 
turn was duly signed by the officer and it was held suffi- 
cient. It is said (p. 60): “The return clearly shows that 
the copy was delivered to plaintiff in error in the presence 
and by the act of the sheriff, although passing through the 
hand of another. It was clearly the act of the sheriff, and 
it would have been perfectly competent for him to have re- 
turned that he delivered the copy to plaintiff in error instead 
of stating the manner of delivery as he did. Had the 
sheriff requested George Palmer to return to him the sum- 
mons and he then have handed it to plaintiff, the serv- 
ice would have been perfect. Why any more so than for 
George to hand it at once to plaintiff? Suppose plaintiff 
had been so situated as to be just out of the direct reach of 
the sheriff, and another person standing between and in the 
reach of both had taken the copy from the hand of the 
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sheriff and handed it to plaintiff, as was possibly done in 
this case, why would the service not have been good? 
We can see no reason for holding it otherwise, even though 
the return had been made in the language of the one in the 
case at bar.” 

In Morse v. Engle, 28 Neb., 534, a wife had joined with 
her husband in a mortgage of the homestead. An action 
was afterwards brought to foreclose the mortgage and a 
decree of foreclosure and sale rendered. Afterwards the 
wife brought an action to vacate the decree upon the . 
ground that she had not voluntarily executed the mort- 
gage, that there was no consideration therefor, and that 
she was not served with summons in the action of fore- 
closure. In that case the officer called at the residence of 
the husband, who stated that his wife was entertaining 
company in the parlor. The officer thereupon handed a 
copy of the summons to the husband to deliver to his wife, 
which it is claimed he failed todo. The records also show 
that two reputable attorneys appeared for the wife in the 
action to foreclose, and seem to have made all the defenses 
they deemed available. The court below dismissed the 
action and the defendant appealed. The judgment of the 
court below was affirmed because there was a failure on 
the part of the wife to show duress or that she had any 
defense to the action. In the body of the opinion Judge 
Copp uses language from which it may be inferred that 
the service was considered sufficient, and in the syllabus 
fails to state all the facts upon which the decision is based ; 
hence, in those respects the opinion may be misunderstood. 
It is an unwritten rule of this court that members thereof 
are bound only by the points as stated in the syllabus of 
each case. Necessarily each judge, in writing an opinion, 
must be permitted to state his reasons for the decision in his 
own way, and the failure to dissent therefrom in any mat- 
ter, not stated in the syllabus, is not to be taken as assent 
to the same. The syllabus in Morse v. Engle will be 


VoL. 34] JANUARY TERM, 1892. 235 


Holliday v. Brown. be 


amended to include a full statement of the leading facts in 
that case. 

In the case at bar the uncontradicted testimony shows 
that the officer handed a copy of the summons to the hus- 
band to be by him handed to the wife; that the officer 
and the husband were about thirty feet’ from the house; 
that the officer staid some ten or fifteen minutes in conver- 
sation with the husband; that he saw the wife through the 
window in the house, but made no attempt to serve the 
summons on her personally, It is true he testifies that as 
he turned to go away he saw the husband hand the copy to 
the wife. At that time is evident that he was several rods 
from the house and it is pretty certain that he could not 
identify the paper at that distance. In addition to this 
both husband and wife testify that the copy was not deliv- 
ered to the wife, and that she had no notice of the suit. 
Yet the court instructed the jury in effect that such service 
was sufficient. This was prejudicial error. To be bound 
by a judgment the wife must be lawfully served with 
process or appear voluntarily in the action, otherwise the 
judgment cannot be sustained. There is no error in the 
former opinion in this case and a rehearing is 


DENIED. 
Post, J., concurs. 


Norval, J., took no part in the above opinion, 
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R. E. Curips v. SraTE oF NEBRASKA. 
[FILED Marcu 16, 1892.3 


Criminal Law: ReasoNABLE Dovust. In a prosecution for grand 
larceny the court instructed the jury: “On the question of rea- 
sonable doubt the court instructs the jury that the term ‘rea- 
sonable doubt,’ as used in these instructions, means a doubt 
which has some good reason for it arising out of the evidence in 
the case; such a doubt as you are able to find a reason in the 
evidence for,’’ etc. Held, Erroneous, and cause for reversal of 
the judgment, 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


A. Hardy, for plaintiff in error, cited, as to the instruc- 
tions: Cowan v. State, 22 Neb., 519; Commonwealth v. Web- 
ster, 5 Cush. [Mass.], 295. 


George H. Hastings, Attorney General, contra, cited, on 
the same point: Lincoln v. Smith, 28 Neb., 762; Murphy 
v. State, 15 Id., 383; Gray v. Farmer, 19 Id., 69; St. Louis 
v. State, 8 Id., 405; Parish v. State, 14 Id., 60; Campbell 
v. Holland, 22 Id., 587; R. R. Co. v. Finlayson, 16 Id., 
578. 


MAxweELL, Cu. J. 


The plaintiff in error was tried in the district court of 
Gage county upon an information charging him and one 
George Weisen with unlawfully and feloniously stealing 
and carrying away eighteen sacks of the value of $3.60, 
and forty-one bushels of flaxseed of the value of $40.80. 
He was found guilty by the jury and sentenced to impris- 
ment in the penitentiary for one year and six months. 
The court instructed the jury as follows: . 

“On the question of reasonable doubt the court instructs 
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the jury that the term ‘reasonable doubt,’ as used in these 
instructions, means a doubt which has some good reason for 
it arising out of the evidence in the case; such a doubt as 
you are able to find in the evidence a reason for; it means 
such a doubt as would cause a prudent man to hesitate be- 
fore accepting as true, and acting upon any matters alleged 
or charged in the graver and more important affairs of life. 
As applied to evidence in criminal cases it means an actual 
‘ and substantial doubt growing out of the unsatisfactory 
nature of the evidence in the case. It does not mean doubt 
which arises from some mere whim or vagary, or from a 
mere groundless surmise or guess; and while the law re- 
quires you to be satisfied from the evidence of the defend- 
ant’s guilt, beyond a reasonable doubt, it, at the same time, 
charges you not to go outside of the evidence to hunt up 
doubts upon which to acquit the defendant.” 

In Cowan v. State, 22 Neb., 520, an instruction like that 
under consideration was held erroneous. This decision was 
reaffirmed in Carr v, State, 23 Neb., 749, and is the law of 
this state. The instruction was clearly erroneous. The 
judgment of the district court is reversed and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


D. B. Byrum ET au. v. W. A. PETERSON ET AL. 
(FiLep Marcg# 16, 1892.]} 


Liquors. MANDAMUS GRANTED AT CHAMBERS TO REVOKE LI- 
CENSE. A remonstrance against the issuance of a license for 
the sale of intoxicating liquors was duly filed with the licens- 
ing board in which causes fatal to the grauting of a license were 


238 NEBRASKA REPORTS. (VoL. 34 


Byrum v. Peterson. 


assigned and proof introduced tending to sustain. such charges. 
The board overruled the remonstrance and granted a license to 
the applicant; whereupon the remonstrants appealed to the 
district court and afterwards applied to a judge of the district 
court at chambers for a peremptory writ of mandamus to compel 
the board to revoke the license until the decision on the appeal. 
The judge thereupon granted the writ. Held, There being no 
controversy as to the essential facts as above stated, the judge 
had authority to grant the writ. 


Error to the district court for Antelope county. Tried 
below before Powsrs, J. 


C. C. Jones, B. B. Willey, and Albert & Gondring, for 
plaintiffs in error, cited: People v. Meakin, 10 N. Y. Sup., 
161; People v. St. L. & S. F. R. Co, 47 Hun. [N. Y.], 
543; People v. Green Island Water Co., 56 Id., 76; Am. 
Water Works Co. v. State, 31 Neb., 445; Slate v. Super- 
visors, 64 Wis., 220; Schend v. Aid Society, 49 Id., 237.. 


O. A. Williams, and N. D, Jackson, contra, 


Maxwetu Cu., J. 


The plaintiffs are trustees of the village of Elgin, Ante- 
lope county, and the defendants in error residents of that 
village. On the 4th of August, 1891, one Stark Inghram 
filed a petition with the village board of Elgin for a license 
to sell intoxicating drinks. On the 21st of that month the 
plaintiff herein signed a remonstrance against the issuance 
of said license, and as a cause therefor alleged: First, that 
the appellant was not a law-abiding citizen ; second, that 
the petition was not signed by the reqnisite number of 
freeholders, etc. 

A number of supplemental remonstrances were filed 
which need not be noticed. A time was set for the hear- 
ing of the remonstrances and afterwards a license was 
issued to Inghram. An appeal was taken to the district 
court. The plaintiffs thereupon applied to Judge Powers 
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for a mandamus to compel the revocation of the license. 
The judge after hearing the evidence granted a peremptory 
writ requiring the licensing board to revoke the license in 
question. 

The principal contention of the plaintiffs in error is that 
issues of fact were involved in the case, which should have 
been submitied to a jury. If such was the case then the 
judgment should be reversed. (Am. Water, ete., Co. v. State, 
81 Neb., 445; Schend v. Aid Society, 49 Wis., 237 ; State v. 
Supervisors, 64 Id., 220.) Weare of the opinion, however, 
that no issues of fact were involved in the case. 

All: the testimony shows that the remonstrance was 
overruled and an appeal taken to the district court. The 
objections stated in the remonstrance, if sustained, would 
prevent the granting of a license to Inghram. Testimony 
seems to have been taken in support of these charges, and 
upon an appeal to the district court, the license should have 
been recalled. Upon these points there is no conflict. It 
was therefore the duty of the board to recall the license 
until the determination of the appeal. (State v. Bays, 31 
Neb., 514.) In this case it is said: ‘It must be con- 
ceded that the traffic in intoxicating drinks is an evil. 
The law has therefore hedged it about with restrictions so 
that the evil may be reduced to the lowest possible limit. 
The applicant therefore must be a person of good moral 
character and able to give a bond, with approved sureties, 
in the sum of $5,000. He must not keep a disorderly 
house, nor furnish liquor to minors or drunkards, or to 
any one in sufficient quantities to produce intoxication; 
and he is liable for all damages which the community or 
individuals may sustain from the traffic. The law also 
recognizes the fact that persons who apply for license may 
not be possessed of a good moral character, may not have 
heretofore obeyed the law in keeping an orderly house, or 
as to furnishing liquor to drunkards or minors, or per- 
mitted the saloon or place of business to be a rendezvous 
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for young men who from social pleasure are led into evil 
ways. The whole community, therefore, is interested in 
requiring applicants for license to sell intoxicating drinks 
to possess all the qualifications which the law designates, 
and that they shall perform all the obligations imposed by 
the same. The remonstrants, therefore, must be heard, 
and, if an appeal is duly taken to the district court, such 
appeal disposed of before the license can be issued.” 
What is said in that case is applicable in this. (See, also, 
State v. Bays, 31 Neb., 514.) 

There being no issues of fact, to try the judge at cham- 
bers had authority to grant the writ. There is no error in 
the record and the judgment is 


AFFIRMED, 


THE other judges concur. 


A. & N. BR. Co. v. Avaust BoERNER. 
[FiLtp MarcH 16, 1892.) 


1. Eminent Domain: Town Lots: ELEMENTS oF DAMAGE. 
Where several contiguous town lots are used and treated by the 
owner as one property, in estimating his damages occasioned by 
the appropriation by a railroad company of one of such lots and 
parts of two others for its right of way, the injury to the entire 
property should be considered, although the petition filed by the 
railroad company for the appointment of commissioners only 
describes the lots across which the road is located. 


: AWARD: APPEAL: THE JUDGMENT OF A _ DISTRICT 
Court on appeal, from an award of damages in condemnation 
proceedings, is conclusive upon the parties as to all questions 
actually litigated therein, and as to all matters necessarily 
within the issue joined, although not formally litigated. Rule 
applied. 


2. 


3. : CLOSING STREET: ACTION BY ADJACENT OWNER. The 
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defendant company constructed its road across plaintiff’s real 
estate and permanently obstructed a public street upon which 
the property abuts at a distance of several hundred feet from 
the premises. Held, That the owner could maintain a suit at 
law for the damages sustained by reason of the closing of the 
street. 


Error to the district court for Richardson county. 
Tried below before BRoapy, J. 


T. M. Marquet, J. W. Deweese, and E. W. Thomas, for 
plaintiff in error: 


The trial in the district court determined the amount of 
damages due to Boerner. (Mills, Eminent Domain, sec. 
216; Montmorency Gravel Road Co. v. Stockton, 43 Ind., 
328; Blakely v. R. Co., 25 Neb., 207; Laflinv. R. Co., 33 
Fed. Rep. [Wis.], 422; C, K.& N. BR. Co. v. Wiebe, 25 
Neb., 547; F., E. & M.V. R. Co. v. Whalen, 11 Id., 585.) 
Where a portion of the real estate is taken, the remedy by 
statute for all damages is exclusive. (C. & H. V. R. Co. v. 
Gardner, 32 Am. & Eng. R. Cases, 243 and notes; R. V. 
R. Co. v. Fellers, 16 Neb., 169; M. P. R. Co. v. Hays, 15 
Id., 227; Clark’s Adm’r v. R. Co., 36 Mo., 222; Hanford 
v. R. Co., 42 N. W. Rep. [Minn.], 596; Lake Sup. Land 
Co. v. Emerson, 38 Id., 200; Pierce, Railroads, 211; 
Phipps v. R. Co., 7 Atl. Rep. [Md.], 556.) Having a 
right to build and operate a railroad over the ground con- 
demned, the company necessarily had the right to reach 
this ground. (Babcock v. R. Co.,9 Met. [Mass.], 556; 
Shep., Touch., 89; 1 Redfield’s R. R. Cases, 279, and note 
on pp. 283, 284.) 


John Gagnon, and C. Gillespie, contra, cited, as to the 
plea of estoppel and res adjudicata: Hartley v. Gregory, 
9 Neb., 279; 8 Wait’s A. & D., 537; Wadsworth v. Con- 
nell, 104 IIll., 369; Wilch v. Phelps, 16 Neb., 515; Russell 
v. Place, 4 Otto [U. S.], 606; Bingham v. McDowell, 19 
Neb., 413. 

19 
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Norvat, J. 


This action was brought in the court below by August 
Boerner, the defendant in error, to recover damages by 
reason of the construction of the Atchison & Nebraska 
railroad near his real estate, in the town of Rulo. There 
was a trial to a jury, who assessed the damages at $1,500. 
The defendant’s motion for a new trial was overruled and 
judgment entered on the verdict, to reverse which the rail- 
road company brings error. 

The property in question is lots 5, 6, 7, and 8, in block 
2, in Rouleau & Bedard’s addition to the town of Rulo, 
The lots are bounded on the east by Commercial street, and 
on the north by Rouleau street. There is an alley running 
north and south through the center of the block. Lots 7 
and 8 runeast, fronting upon Commercial street, and the rear 
ends abutting upon thealley. Lots 5and 6 run north and 
south, abutting against lot 7 and fronting on Rouleau street. 
Lot 6 lies along Commercial street, and lot 5 adjoins lot 
6 on the west, Lot 4 in the same block lies between lot 
5 and the alley. On lot 6 there is a two-story frame 
brewery building used and operated by the defendant in 
error. There is also upon the lots a residence, ice house, 
and outbuildings. 

In 1886 the plaintiff in error constructed its line of 
railroad in the center of said alley, running north and 
south, extending through the next two blocks south of 
block 2, thence curving to the east across Commercial 
street, making a deep excavation across the street which 
completely obstructed the travel thereon. A high embank- 
ment was constructed through block 2 for the road-bed, 
and a trestle bridge was built across Rouleau street, near 
the northwest corner of Boerner’s property, so as not to 
impede the travel upon the street. 

Prior to the location and construction of the railroad the 
plaintiff in error caused to be condemned, for right of way 
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purposes, said lot 4.and the west thirty-five feet off the rear 
ends of said lots 7 and 8, and deposited with the county 
judge, as provided by law, the amount of damages assessed 
by the commissioners. From the award an appeal was 
taken to the district court. The defendant in error was a 
party to the condemnation proceedings, as was also one 
Charles Gagnon, who claimed an interest in lot 4. Judg- 
ment was rendered in the district court for $700 as dam- 
ages sustained by reason of the appropriation of lot 4, which 
sum was apportioned between Boerner and Gagnon accord- 
ing to their respective interests in the lot, after deducting. 
the amount of taxes on the lot due the county. Boerner 
accepted and receipted for his share of the money,.and in 
the arrangement allowed the railroad company $150 for the 
dwelling house which stood on lot 4, and he subsequently 
moved the building therefrom onto lot 7 in question, where 
he has since resided. The sum of $100 was assessed for 
the taking of the portions of lots 7 and 8, the greater 
amount of which went to the county treasurer in payment 
of the taxes charged against the lots. 

It is contended by the railroad company that the defend- 
ant in error is estopped by the adjudication in the con- 
demnation proceedings from prosecuting this action. The 
soundness of this position depends upon whether the mat- 
ters now sought to be litigated were directly involved in 
the former litigation. If they were, this suit cannot be 
maintained, for the judgment of a court having cognizance 
of the subject-matter is conclusive upon the parties thereto 
as to all questions therein actually litigated, as well as all 
matters necessarily within the issue joined, although not 
formally litigated. (Wells, Res Adjudicata, secs. 10, 217.) 

The undisputed testimony discloses that lots 4, 5, 6, 7, 
and 8 in said block 2 lie contiguous to each other, upon 
which the defendant in error had resided for nearly a quar- 
ter of a century prior to the location of the railroad, and 
had operated the brewery situated ‘on one of the lots. All 
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the lots at the time of the proceedings to condemn lot 4 
and parts of lots 7 and 8 were improved and used as one 
property. The land-owner had the right ‘to have consid- 
ered the depreciation in value of the portion of his prop- 
erty not taken, resulting from the proper construction and 
careful operation of the road over his premises, the meas- 
ure of his damages being the value of the strip actually 
appropriated and the diminution in value of the portion 
remaining, Although but a part of the lots are described in 
the proceedings to condemn, yet neither the commissioners 
nor the district court on appeal from the award, were con- 
fined in their investigation to the damages done to the lots 
mentioned in the petition for the appointing of commis- 
sioners, It was proper for the commissioners and the jury 
_ to consider the direct effect of the location of the road upon 
theentire tract. Any other rule, would put it in the power 
of a railroad company to limit the amount of damages in 
condemnation proceedings, by describing in the petition to 
. the county court for the appointment of commissioners to 
condemn its right of way, a portion of the tract over which 
its road is to be constructed. The rule for which we con- 
tend is fully sustained by the authorities. 

In Wilmes v. M. & N. W. Ry. Co., 29 Minn., 242, 
plaintiff was the owner of 120 acres of land, consisting of 
three forties in a line from east to west which he occupied 
and used asa farm, his residence being upon the east forty. 
The railroad corporation having located the line of its rail- 
way across the two westerly forties, commenced proceed- 
ings for condemnation, describing in the petition only the 
two forties through which the road crossed. It was held 
that the owner was entitled to have considered as an ele- 
ment of damages the effect of the appropriation of the right 
of way upon the entire 120 acres of land. 

In Sheldon v. M. & St. L. Ry. Co., 29 Minn., 318, the 
tract of land contained about thirty acres, a part of which 
had been laid out and platted into village lots, but the 
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owner continued to use the whole tract as one farm. The 
railroad company filed its petition to acquire the right 
of way across the land by condemnation, in which was de- 
seribed only the particular lots, according to the plat 
through which the line of road was located, and made no 
mention of the remainder of the tract. It was decided 
that the land-owner was not limited in the damages he was 
entitled to recover to the lots described in the petition, but 
was entitled to compensation for damages done to the whole 
tract out of which the right of way was taken, and that it 
was not necessary that the land-owner should have the 
description in the petition corrected so as to include the 
entire tract. 

In Oummins v. Des Moines & St. L. R. Co., 63 Ta., 397, 
proceedings were instituted by the railway company for the 
condemnation for right of way purposes, one of two contig- 
uous city lots owned and occupied by Cummins as one 
property. But one lot was described in the proceedings. 
It was held that he was entitled to compensation for the 
injury to the property as a whole. 

Port Huron & 8S. W. Ry. Co. v. Voorheis, 50 Mich., 
506, was a proceeding to condemn, for right of way and 
depot grounds, one of six lots owned and occupied by 
Voorheis as a homestead. ‘The lots were divided by an 
alley. The petition, in describing the land sought to be 
appropriated, only refers to one lot. It was ruled that the 
award of damages could not be confined to the portion ac- 
tually taken, but must cover such actual injury as is done 
to the entire homestead, including the easement in the 
alley. 

The same principle was recognized by this court in the 
case of NV. BE. N. R. Co. v. Frazier, 25 Neb., 42. Max- 
WELL, J., in the opinion says: “The rule is, that where a 
railway runs through an entire tract, the land-owner is 
entitled to all the damages which result to him from the 
taking. He is not limited to the lands described in the 
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petition of the railway company, nor the award of the 
commissioners, but may show the facts and circumstances 
and direct effect upon his land, accompanying or flowing 
from such appropriation, * * * In other words, just 
compensation for real estate taken or damaged entitles the 
owner of several descriptions used as one farm or body of 
land to compensation for injury to the whole, although the 
right of way extends across but one or two of the subdi- 
visions.” 

To the same effect are K. C., BE. & 8. BR. Co. v. Merrill, 
25 Kan.,421; A.& NV. RB. Co. v. Gough, 29 Id., 94; Parks 
v. Wiscousin Central R. Co., 33 Wis., 413; Hartshorn v. 
B.C. RB. & N. R. Co., 52 Ta., 613. 

At the trial the defendant in error was permitted to. 
prove that the company constructed through the block in 
question, a grade for its road-bed to the height of twenty 
three feet; that since its construction the rains have washed 
the dirt from the grade onto the remaining portion of 
his lots to the depth of several inches; that the engines 
throw dust, soot, smoke and sparks upon the property; 
that the buildings are in danger of being destroyed by fire 
from sparks cast from the engine, and by reason thereof 
he is unable to obtain any insurance. He was also per- 
mitted, over defendant’s objections, to prove the value of 
the property before the railroad was built and its value im- 
mediately after its construction. This testimony was clearly 
incompetent. 

The evidence shows that the railroad was staked out at 
the time the condemnation proceedings were commenced, 
and that the road was subsequently constructed on the line 
thus located. The assessing of the damages for the ap- 
propriation of a portion of Boerner’s property covered all 
damages to the whole property occasioned by the location 
and construction of the road across the premises. (C., K. 
& N. BR. Co. v. Wiebe, 25 Neb., 547.) The legislature has . 
provided a mode for determining’ the damages where any 
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portion of the owner’s property is taken for railroad pur- 
poses. In such case the damages are to be appraised by 
commissioners appointed by the county judge for that pur- 
pose, and if either party is dissatisfied with the award, an 
appeal may be taken to the district court. Boerner was 
entitled to have all proper elements of damage considered 
by the commissioners, and, if they failed to do so, he can- 
not afterwards maintain an action to recover damages thus 
omitted, which were necessarily involved in the issues in 
the condemnation proceedings, and which he was bound to 
present for their consideration therein. 

It is contended by counsel for defendant in error that in 
the condemnation case no compensation was made for dam- 
ages sustained by reason of the building of the railroad 
across Ruleau and Commercial streets and in the alley 
througli said block 2. 

The evidence shows that the property was not damaged 
by the construction of the railroad across Ruleau street. 
It was spanned by a bridge which permitted the street to . 
be used by the public the same as before the road was built. 
Tt will be conclusively presumed that the depreciation in 
value of the property by reason of the building of the 
road in the alley, if any, was considered and allowed by 
the commissioners. After the railroad company had ap- 
propriated to its use lot 4 and parts of lots 7 and 8, the 
alley was no longer of any value to defendant in error, for 
he could not use it for the purpose of ingress to and egress 
from the remainder of his lots. This fact was doubtless 
taken into consideration in the condemnation case and 
proper compensation allowed; therefore, had that portion 
of the property taken by the railroad company been sold 
to an individual and the purchaser closed the alley, Boerner 
could not have recovered damages because he suffered none, 
and for the same reason he is not entitled to compensation 
in this case for the building of the road in the alley. 

The only remaining point to be considered relates to the 
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obstruction of Commercial street. That defendant in error 
was entitled to compensation for the depreciation in the 
value of his property occasioned by the closing of the 
street, there is no room for doubt. (Gottschalk v. C., B. & 
Q. R. Co, 14 Neb. 550; H.& G. I. R. Co. v. Ingalls, 
15 Id., 123; 0. & R. V. R. Co. v. Rogers, 16 Id., 117; 
C., K. & N. RB. Co. v. Hazels, 26 Id., 364.) 

The question presented is whether an abutting lot owner 
may, by an action at law, recover damages for the interfer- 
ence with his easement in a street by a railroad company, 
where a portion of his property abutting thereon has been 
appropriated by the corporation for purposes of right of 
way. That such an action may be maintained where no 
part of the plaintiff’s property has been appropriated to 
the use of the company, but is injured by the permanent 
interference with his easement in the street upon which his 
real estate abuts, is no longer an open question. The doc- 
trine is sustained by the decisions of this court. (B. & I. 
R. Co. v. Reinhackle, 15 Neb., 279; R. V. R. Co. v. Fel- 
lers, 16 Id., 169; H.& G.I. R. Co. v. Ingalls, 15 Id., 
123; O. & N. P. RB. Co. v. Janecek, 30 Id., 276.) 

Likewise, it has been held by this court that in condem- 
nation proceedings it is proper to consider, as an element _ 
of damages, the depreciation in value of his property, re- 
sulting from the construction of a railroad across a public. 
highway adjoining the premises. (S. C. & P. RB. Co. v. 
Weiner, 16 Neb., 272.) That was an appeal from the as- 
sessment of damages returned by commissioners for the 
location of a railroad across the defendant’s land. The 
railroad track crossed a public road thirty-seven feet below 
the level of the highway. The defendant, over the objec- 
tion of the plaintiff, introduced testimony on the trial in 
the district court, “as to the situation of the land, as to 
abruptness and descents, in connection with which the nec- 
essary cutting down and grading of the bed of the high- 
way would render a portion of the land inaccessible to said 
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highway.” This court was asked to reverse the case be- 
cause of the admission of this testimony. The objection 
was overruled. In passing upon the question the court 
in the opinion says: “The railroad company, having ac- 
quired the right of way over defendant’s land, must be 
presumed to intend to cut down its road-bed according to 
the plan and profile as testified to by its engineer; in 
which case, as I understand the law, it would be its duty 
to also cut down and grade the highway so as to give it a 
proper gradient for the passage of vehicles. And if, by 
reason of the peculiar situation and topography of her 
land, such cutting down of the highway would be an ad- 
ditional damage to the land, I know of no reason why it 
should not be allowed to her, but, on the contrary, I think 
that the provision of the constitution, as well as considera- 
tions of justice, would give it to her. Hence, any proper 
testimony was admissible for the purpose of enabling the 
jury to ascertain the fact and extent of such damage.” 

We do not question the soundness of the authority to 
which we have just referred, but it is not applicable here, 
for the reason that it is predicated upon facts materially 
different from those disclosed by the record before us. In 
that case the interference with the highway was immedi- 
ately in front of the plaintiff’s property, which rendered a 
portion thereof inaccessible to the highway. While in the 
case we are considering, the point where the street was 
closed was more than 1,000 feet from Boerner’s premises, 
and the injury thereby sustained, if any, was so far sepa- 
rate and distinct from that resulting from the taking of a 
portion of his lots, as to permit him to bring the action. 
There is no presumption that such question was litigated 
in the condemnation case, nor is there anything in the rec- 
ord to warrant an inference that such matter was therein 
adjudicated. Nor is there any testimony from which it can 
be determined what damage, if any, defendant in error 
sustained on account of the closing of Commercial street. 
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As previously stated, the testimony related to the depreci- 
ation in value of the property by reason of the construc- 
tion and operation of the road over the lots, instead of be- 
ing confined to the matter closing the street. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 


Frep WaIDLEY v. STATE OF NEBRASKA. 
[FILED Marc# 16, 1892.] 


1. Grand Larceny: FEeLonious INTENT EssENTIAL. Held, That 
the seventh instruction given by the court on its own motiou is 
defective, in that it omits the element of felonious intent. To 
justify a conviction in a prosecution for grand larceny, the taking 
of the goods must have been with felonious intent. 


2. Instructions. It is not error for the court to refuse to give an 
instruction where the same, in substance, has already been given. 


Error to the district court for Saline county. Tried 
below before Morais, J. 


L. W. Colby, and L. M. Pemberton, for plaintiff in error, 
cited: Mead v, State, 25 Neb., 447; Thompson v. People, 
4 Id., 524; Scudder v. State, 62 Ind., 13; Heldt v. State, 
20 Id., 499; Walbridge v. State, 13 Id., 239. 


George H. Hastings, Attorney General, contra, cited: 
O’ Hara v. Wells, 14 Neb., 411; @, K. & N. RB. Co. v. Wiebe 
25 Id., 547; Converse v. Meyer, 14 Id., 192. 
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Norvat, J. 


An information was filed in the district court of Saline 
county, charging the plaintiff in error and one Arthur G. 
Linter with having stolen thirty-seven bushels of wheat, 
of the value of $43.25. On motion of defendant Waidley 
he was granted a separate trial, which resulted in a verdict 
of guilty. Thereupon a motion for a new trial was filed, 
which was overruled, and the plaintiff in error sentenced 
to one year in the penitentiary. 

Objection is made to the third paragraph of the instruc- 
tions given by the court on its own motion, which states 
the rule as to the weight that should be given to verbal 
admissions of the accused. ‘The only criticism made in 
the brief of his counsel is that the instruction was not jus- 
tified by the evidence. The objection is without merit. 
While it was not proven that the defendant stated that he 
committed the offense for which he was tried and con- 
victed, yet the state introduced testimony tending to show 
that the plaintiff in error admitted certain facts to witnesses 
called by the county attorney, from which, in connection 
with other evidence, the inference of guilt might be drawn. 
We are satisfied, after a careful reading of the record, that 
there was sufficient testimony before the jury upon which 
to base the instruction of which complaint is made. 

Error is assigned for the giving of the seventh instruc- 
tion, which reads as follows: “(If you shall find from the 
evidence, to that degree of certainty as required by these 
instructions, that on or about the 19th day of January, 
1891, the defendant himself, or in conjunction with his co- 
defendant Linter, did, in Saline county, Nebraska, steal 
and carry away whieat, the property of W. Wilkins, which 
was of some value, then you should find defendant guilty ; 
and if you so find, it will then be your duty, from the evi- 
dence and beyond a reasonable doubt, to find the value of 
such property and state same in your verdict.” 
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This instruction is erroneous and should not have been 
“given, It omits to state that the wheat must have been 
taken by the defendant with a felonious intent in order to 
justify a conviction. This defect is not cured by any other 
paragraph of the court’s charge. By the first instruction 
the jury were told that the defendant was charged with 
having committed the crime of grand larceny, yet in no 
instruction is the offense defined. An instruction substan- 
tially the same as No. 3 was given in Mead v. State, 25 
Neb., 444, which was held defective. The court in the 
opinion in that case say: “It is true the words ‘took, 
stole, and carried away’ occur in the instruction, but there 
is nothing in the instruction which told the jury that the 
taking must be with felonious intent.” 

Of the instructions requested by the plaintiff in error 
which were refused, and of which complaiut is now made, 
it is sufficient to say that they were fully covered by the 
charge of the court. Those refused were no more favora- 
ble to the accused than those which had already been given 
to the jury. Therefore there was no error in refusing the 
requests. (Olive v. State, 11 Neb., 30; Binfield v. State, 15 
Id., 484; Comstock v. State, 14 Id., 205; Bradshaw v. State, 
17 Id., 147.) 

For the error pointed out, the judgment is reversed and 
the cause remanded for further proceedings, 


REVERSED AND REMANDED, 


THE other judges concur, 
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F., E. & M. V. R. Co. v. Laura Serrient, 
[FILED MarcH 16, 1892.] 


1, Foreign Wills: Propate. A will which has been duly proved 
and admitted to probate by a court of a sister state having juris- 
diction may be probated in this state by the county court of any 
county in which the testator left property on which such will 
may operate. In proceeding to probate a foreign will, a copy of 
the same and the probate thereof, duly authenticated, must be 
produced to the county court, and if allowed in this state, must 
be filed and recorded in said court. 


2. Evidence: WiLis: A CERTIFIED Cory of a will, with a tran- 
script of the record of the county court admitting the will to 
probate, may be admitted in evidence without further identifi- 
cation. 


3. Eminent Domain: DamaGgs: EQUITABLE OWNER May RE- 
COVER. When one holds real estate under a contract of pur- 
chase made with the holder of the legal title, and upon which 
all payments have been made so as to entitle him to a deed, he 
may maintain an action for damages to the land by reason of 
the location and construction of a railroad near the same, The 
holder of the legal title should be joined, but if no objection is 
made on that ground, the equitable owner may recover his actual 
damages. (H. & G. I. RB. Co. v. Ingalls, 15 Neb., 123.) 


Error to the district court for York county. Tried be- 
low before Bates, J. 


John B. Hawley, and George B. France, for plaintiff in 
error, cited: City of Champaign v. McMurray, 76 111.,353; 
N. P. &. Co. v. Paine, 119 U.S., 564, 


A. G Montgomery, contra. 


Norval, J. 


This suit was brought by the defendant in error to re- 
cover damages claimed to have been sustained by her by 
reason of the construction of the Fremont, Elkhorn & 
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Missouri Valley railroad, in close proximity to lots 2 and 
3, block 76, in the city of York. ‘The lots run east and 
west, fronting upon Nebraska avenue, a street running 
north and south in said city. Lot 3 adjoins lot 2 on the 
south. The railroad was constructed in 1887, the north 
line of the right of way being the south line of lot 3. The 
road-bed was constructed several feet above the natural sur- 
face of the ground, and a deep ditch was dug by the com- 
pany, immediately south of the lots, and for their entire 
length. A fill was made in Nebraska avenue, in front of 
the premises, in order to effect a crossing over the railroad, 
thereby making the ingress and egress to and from the lots 
difficult and inconvenient. The jury assessed the damages 
at the sum of $325. 

The only controversy in this court is to the right of the 
plaintiff below to maintain the action, the contention of 
the plaintiff in error being that the proofs fail to show that 
Laura Setright had such title to the property, at the time 
of the construction of the railroad, as entitled her to recover 
for its depreciation in value. Upon the trial in the district 
court it was admitted by the railroad company that on 
the 7th day of January, 1884, the legal title to lot 3 
was in the South Platte Land Company. It further ap- 
pears that on that day it conveyed the same by deed of 
general warranty to one Joseph Taylor. It was also stip- 
ulated upon the trial, that York county was the owner of 
said lot 2 on January 28, 1885, on which date the county 
entered into a written contract with said Joseph Taylor, 
whereby and in consideration of the sum of $20, then paid, 
and the agreement of said Taylor to pay the county the 
sum of $40, with interest thereon, in one year from the 
date of the contract, and the further sum of $40, with in- 
terest on said sum, in two years, it agreed to convey to 
said Taylor, by good and sufficient deed, said lot 2. 
The first deferred payment of $40 and interest was made 
by Taylor on the day the same fell due, On the 13th 
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day of March, 1885, said Joseph ‘Taylor, by his last will, 
bequeathed all his estate, real and personal, with certain 
specific exceptions, to the defendant in error. The will 
gave a life estate to the property in controversy to the tes- 
tator’s father and mother, who were then residing thereon, 
but both have since died. Subject to said estate for life, 
said lots were devised to the defendant in error. 

The proofs show that the testator, Joseph Taylor, died 
in Leavenworth county, Kansas, on February 3, 1886, 
without making any other disposition of the lots. The 
contention now made by the plaintiff in error, that the ev- 
idence was insufficient to prove the will and the probate 
thereof, must be overruled. A certified transcript of the 
record of the county court of York county, was introduced 
upon the trial, from which it appears that in February, 
1889, this will was admitted to probate in Leavenworth 
county, Kansas; that a copy of the same and record of 
the probate court of said Leavenworth county, admitting 
the will to probate, duly authenticated, was filed in the 
county court of York county, and that on the 4th day of 
January, 1890, said county court admitted said will to pro- 
bate. 

Section 144, chapter 23, Compiled Statutes 1891, pro- 
vides that “All wills which shall have been duly proved 
and allowed in any of the United States, or in any foreign 
country or state, according to the laws of such state or 
country, may be allowed, filed, and recorded in the pro- 
bate court of any county in which the testator shall have 
real and personal estate on which such will may operate, 
in the manner mentioned in the following sections.” 

Sec. 145 of said chapter reads: ‘“ When a copy of such 
will, and the probate thereof, duly authenticated, shall be 
produced by the executor or other person interested in such 
will, to the probate court, such court shall appoint a time 
and place of hearing, and notice shall be given in the 
same manner as in case of an original will presented for 
probate.” 
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Sec. 146 provides that “If, on hearing the case, it shall 
appear to the court that the instrument ought to be al- 
lowed in this state as the last will and testament of the 
deceased, the copy shall be filed and recorded, and the will 
shall have the same force and effect as if it had originally 
been proved and allowed in the same court.” 

The transcript introduced in evidence in the case at bar 
shows that the above provisions of the statute relating to 
the probate of foreign wills have been strictly followed. 
It was not necessary that the original will should have 
been presented to or filed with the county court of York 
county for probate, for, in case of foreign wills, the statute 
expressly authorizes the production of a copy of such will 
and the probate thereof duly authenticated, and in case such 
will is allowed in this state, the copy is required to be filed 
and recorded in the court allowing the same. 

The transcript of the record of the county court of York 
county, was competent evidence to prove the will and pro- 
bate thereof. (Compiled Statutes, chapter 23, sec. 160.) 
The will having been properly proven and probated in 
Kansas, and in this state, it is perfectly clear that the de- 
fendant in error, at the time of the construction of the road 
through the city of York, was the owner of the full legal 
title to lot 3 in said block 76, upon which the house and 
improvements were situated. She also took, under the 
will, all the interest of the testator, Joseph Taylor, in and 
to lot 2, which he held under a contract of purchase from 
York county, and upon which contract, at the time of his 
death, all but the last payment, which was not then due, 
had been made. It also appears that the defendant in 
error, on January 29, 1887, and before the road was built, 
made the last payment on the contract, but the deed was 
made in the name of the said Joseph Taylor. Being made 
after his death it was of no validity. While the legal 
title to lot 2 still remained in the county, the equitable title 
was in the defendant in error. She was entitled to recover 
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for the injury to lot 2. The county should have been 
made a party to the suit, but no objection was made on that 
ground in the trial court. (H. & G. I. R. Co. v. Ingalls, 
15 Neb., 123.) The judgment is 


AFFIRMED. 


TuE other judges concur. 


CHARLES E. Jounson v. STATE oF NEBRASKA. 
{Fitzep Makrc# 16, 1892,} 


1, Criminal Law: INFORMATION: ADDITIONAL NamEs INDORSED 
AFTER CausE REACHED FOR TRIAL. It is within the discre- 
tion of the district court to allow additional names to be in- 
dorsed on the information in a criminal prosecution after the 
case is reached for trial, on the application of the county attorney 
aud a showing of diligence by him, provided a continaance is 
allowed for sufficient time to enable the defendant to prepare 
for trial. 


2. : —— RULE APPLIED. In a prosecution for murder the 
county attorney, on the case being reached for trial, asked leave 
to indorse the names of additional witnesses on the informa- 
tion, accompanying such request with a showing that it was 
made at the earliest opportunity after the materiality of their 
testimony was learned by him. The court ordered said names 
to be indorsed on the information, but offered to continue the 
ease for a week if requested by the defendant, who declined the 
continuance offered. Held, Not an abuse of discretion by the 
court. 


3. 


: JURORS: CHALLENGE: GRouNDS. It is sufficient ground 
for challenge by the state, in a prosecution for murder, if a juror 
answer on his voir dire examination, that his convictions are 
such as to preclude him from finding the accused guilty of a 
crime, the penalty for which is death. 


4. : TESTIMONY oF AccUSED. It is not error to instruct the 
jory, in a criminal case, that they should take into consideration 


20 
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the interest of the defendant in the result of the trial, in deter-~ 
mining the credit to which he is entitled as a witness. 


: EvipeNncg: PRevious GoopD CHARACTER of the accused 
in a criminal prosecution is a fact which he is entitled to have 
submitted for the consideration of thejury precisely as any other 
circumstance favorable to him, without any disparagement by 
the court, hence it is error to instroct that “ good character is a - 
circumstance of great weight in doubtful cases and of Jess weight 
in less doubtful cases.’? 


Error to the district court fur Nemaha county. Tried 
below before Broapy, J. 


E. W. Thomas, and Stull & Edwards, for plaintiff in 
error, cited, as to indorsement of names on information: 
Gandy v. State, 24 Neb., 717; Parks v. State, 20 Id., 517; 
People v. Hall, 12 N. W. Rep. [Mich.], 667; Reg. v. Frost, — 
9 C. & P. [Eng.], 147; Rex v. Lord, 2 Doug. [Eng.], 59. 
As to the challenge of juror: 4 Am. & Eng. Ency. Law, 
828; O’Brien v. People, 36 N. Y., 276; Walter v. People, 
32 Id., 160; As to interest of accused: 2 Thomp., Trials, 
secs. 2423, 2445; Sackett, Instructions, 36. As to evi- 
dence of good character: 2 Thomp., Trials, sec. 2444; 
Sackett, Instructions, 651, 652; Harrington »v, State, 19 
O. St., 269; Wharton’s Crim. Ev., sec. 66, and note; Slate 
v. Northrup, 48 Ia., 583; People v. Garbutt, 17 Mich., 9; 
Long v. State, 23 Neb., 35; Remsen v. People, 43 N.Y., 
6; Cancemi v. People, 16 Id., 501; Stover v. People, 56 Id., 
319; Comm. v. Leonard, 140 Mass., 473. , 


George H. Hastings, Attorney General (W. H. Killigar 
also filed brief), contra, cited, as to testimony of accused : 
Rider v. People, 110 Ill., 13; Creed ». People, 81 Id., 569; 
Dell v. Oppenheimer, 9 Neb., 454; Knowles v. People, 15 
Mich., 412; Newell v. Wright, 8 Conn., 323; 2 Thompson, 
Trials, sec. 2445. As to evidence of good character: 
Creed v, People, 81 Il)., 569; Williams v. State, 52 Ala., 
412; Long v. State, 23 Neb., 48; State v. Vansant, 8 Mo., 
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67; State v. Jones, 78 Id., 278; People v. Samsel, 66 Cal., 
99; Sackett, Instructions, pp. 652, 653, secs, 46, 47. 


Post, J. 


The plaintiff in error, Charles E. Johnson, was, at the 
October, 1890, term of the district court for Nemaha 
county, convicted of murder in the first degree, and now 
seeks a reversal of said judgment on account of alleged 
errors occurring at the trial. 

The first error assigned is the indorsement on the infor- 
mation of the names of witnesses by the county attorney 
by leave of the court on the day of the trial. 

It appears from the record that the information was filed 
by the county attorney on the 13th day of October, 1890. 
On the 16th of the same month the defendant was arraigned 
and pleaded not guilty, and the case set for trial October 
21. On the last named day, the case being reached for 
trial, the county attorney asked leave to indorse the names: 
of twenty-seven additional witnesses on the information. 
The court, over the objection of the accused, gave the pros- 
ecutor leave to indorse said names, and on its own motion 
offered to postpone the trial until the Monday following, 
October 27, if defendant so desired. The defendant, as 
the record discloses, “did not request such postponement,” 
and a jury was at once impaneled, It is apparent that 
the county attorney acted in good faith and requested leave- 
to indorse the names of the witnesses on the information 
at the earliest moment possible after the materiality of their 
testimony became known to him. In view of these facts: 
the discretion of the court in granting his request does not: 
appear to have been abused. This case is plainly distin- 
guishable from Parks v, State, 20 Neb., 517, and Gandy 
v. State, 24 Id.,717. In those cases the names of the wit- 
nesses were indorsed on the information during the triak 
over the objection of the defendant, and no opportunity 
given to make preparations for trial after the addition of 
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the witnesses indorsed. In this case the defendant, after 
the court had given leave to add the names of the several 
witnesses to those on the information, elected to proceed 
with the trial, rejecting the offer of a continuance for a 
week. We are not able to discover that the defendant was 
prejudiced by the ruling complained of. 

The next assignment of error is the excusing of two 
members of the regular panel on challenge for cause by the 
state. The first, Bagley, was asked : 

Q. Have you any opinion that would preclude you from 
finding the accused guilty of an offense punishable by 
death ? 

A. If the court will allow me to explain. 

By the court: Can you not answer the question by yes 
or no? You had better answer that way if you can. 

A. Well, I can say yes. 

The other, Ewan, was asked substantially the same ques- 
tion and answered as follows: 

A. I would like to make an explanation; I am opposed 
to capital punishment as far as circumstantial evidence goes. 

By the court: Then you mean to say you would not 
convict of a capital punishment on circumstantial evidence? 

A. Yes, that is what I mean. 

‘There is no error in the sustaining of the state’s chal- 
Jenge in either case. Both jurors were disqualified by rea- 
son of their opinions. (Criminal Code, 468; St. Louis v. 
Slate, 8 Neb., 405; Bradshaw v. State, 17 Id., 147.) It is 
insisted that the jurors were both prevented from testifying 
fully as to their convictions on the question of capital pun- 
ishment, by the action of the court. If the examination 
as not satisfactory to the counsel, they should have pur- 
sued the inquiry. It does not appear that there was any 
restriction imposed upon them by the court in that respect. 

The killing of the deceased James Whiteman by the ac- 
cused is not denied; in fact, it was admitted by him in 
express terms in his testimony. The homicide occurred 
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on the forenoon of the 16th day of June, 1890, on a tract 
of hay land about three acres in extent, lying contiguous to, 
and west of, the track of the Missouri Pacific Railroad 
Company, and abont eighty rods north of their homes, 
respectively. There had been a contention between them 
with reference to the possession of the tract of land in 
question, each claiming and asserting his right to the hay 
thereon. A material question at the trial was, which of , 
the contending parties was the first to reach the scene of the 

tragedy on the morning of the killing. The theory of the 

state, we infer from arguments of counsel, is, that the de- 

ceased was first on the ground and was in the act of cutting . 
the grass with a scythe when he was shot by the accused. 

The accused, on the other hand, claims and testifies that he 

was the first upon the premises and was cutting the grass 

when the deceased came from his home and assaulted him 

first with a scythe and afterwards with a pitchfork, and 

that in firing the fatal shot he was acting in self-defense. 

The accused was the only witness who had personal knowl- 

ledge of the facts attending the killing. The court, in 

several paragraphs, instructed the jury as to the credit to 

be given his testimony. Those to which reference is made 

in the brief of counsel are the 22d and 23d, which are as 

follows: 

‘©22. The law makes the defendant a competent witness 
in his own behalf, and the jury should not discredit his 
testimony for the sole reason that he is the defendant ; still, 
the jury are the judges of the weight which ought to attach: 
to his testimony, And in considering what weight should 
be given his testimony thejury should take into considera- 
tion all the facts and circumstances surrounding the case as 
disclosed by the evidence, and the interest of the defendant 
in the result of the trial, and give the testimony of the de- 
fendant only such weight as they believe it entitled to in 
view of the facts and circumstances proven on trial. 

“23, In weighing the testimony of each witness the 
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interest, or absence of interest, of such witness in the result 
of the trial, should be taken in consideration by the jury. 
If the jury believe from the evidence that any witness has 
willfully and knowingly sworn falsely to any material fact 
in this trial, tt is competent for the jury to wholly disre- 
gard the testimony of such witness so far as it is in favor 
of the side calling him, if they believe his testimony wholly 
,unworthy of belief.” 

It is argued by counsel that the 22d paragraph is par- 
ticularly objectionable for the reason that the court thereby 
in effect cautions the jury to regard the testimony of the 
accused with suspicion on account of his interest in the re- 
sult of their verdict. It must be admitted that there is 
very respectable authority which apparently sustains this 
view, for. example, Thompson on ‘Trials, 2446 ; Unruh v. 
State, 105 Ind., 117. We cannot, however, regard it now 
as an open question in this state. 

In St. Louis v. Stale, 8 Neb., 418, the trial court had 
instructed the jury that they were “at liberty to take 
into consideration the great interest which the accused has 
in the result.” Laxe, J., in discussing the question raised 
by the instructions, says: ‘Not only were the jury, as 
dold by the court, at liberty to consider this interest but it 
avas their duty to do so in determining the credit to be 
given to the prisoner’s testimony.” 

In Murphy v. State, 15 Neb., 389, Reese, J., says: 
“Tt would have been proper for the court to have in- 
structed the jury that in weighing his (defendant’s) testi- 
mony, they should consider his interest in the result of the 
trial.” 

The instruction in question is in harmony with the 
rule which has prevailed in this state ever since St. Louis 
w. State, and we can see no sufficient reason for reversing it 
now. 

The twenty-third instruction does not in our opinion 
merit the criticism to which it has been subjected by coun- 
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sel. The particular objection to it is that since the only 
witnesses shown to have a direct interest in the result of 
the trial are the defendant and his wife, it must have been 
understood to apply only to them. It is true that such 
may have been the inference of the jury. It does not 
follow, however, that the instruction is objectionable for 
that reason alone. By the instruction the court stated a 
well recognized rule, and the fact that it is applicable to a 
limited number of witnesses in this case will not make it 
an exception to the rule. 

The defendant having offered evidence tending to estab- 
lish previous good character on his part, the court, on its 
own motion, gave instruction No. 25, as follows: 

“95, Evidence of good character of the defendant is al- 
ways admissible in cases of this kind. Good character is 
a circumstance of great weight in doubtful cases, and of 
less weight in cases less doubtful, but in all cases evidence 
on that subject is for the jury to consider in connection 
with all the other evidence, and render a true verdict on 
the whole evidence.” 

The judge who tried this case evidently overlooked the 
case of Long v. State, 23 Neb., 33. The language of the 
instruction condemned in that case is “ Evidence of good 
character is entitled to great weight where the evidence 
against the accused is weak or doubtful, but is entitled to 
very little weight when the proof is strong.” 

The authorities cited, as well as the reasoning of Ch. 
J. Rees therein, are quite as applicable to this case. The 
weight of modern authority sustains the proposition that 
good character of the accused in a criminal prosecution is 
a fact that he is entitled to have submitted to the jury pre- 
cisely as other circumstances favorable to him, without dis- 
paragement by the court. Judge Cooley says, in People v. 
Garbutt, 17 Mich., 26: “There are cases when it (good 
character) becomes a man’s sole dependence and yet may 
prove sufficient to outweigh evidence of the most positive 
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character. The most clear and convincing cases are some- 
times satisfactorily rebutted by it; anda life of unblem- 
ished integrity becomes a complete shield of protection 
against the most skillful web of suspicion and falsehood 
which conspirators have been able to weave. In every 
criminal trial it is a fact which the defendant is entitled to 
put in evidence, and being in, the jury have a right to 
give it such weight as they think it entitled to.” 

In State v. Northrup, 48 Ia., 683, Seevers, J., examines 
all of the modern cases upon the subject, and states his 
conclusion substantially in the language used in Maxwell’s 
Criminal Procedure, 628, viz., that the rule announced in 
Webster’s Case, 5 Cush. [Mass.], 295 (and embodied in the 
instructions in this case), is unsound, and has been con- 
demned in a majority of the states. Our conclusion is that 
the giving of the instruction referred to is error, for which 
the judgment of the district court uust be reversed. 

There is a further assignment of error, viz., the giving 
of instructions 19, 20, and 21, on the subject of self- 
defense. Counsel for plaintiff in their brief fail to call at- 
tention to any particular infirmity in them, except that by 
them ‘the court has encroached upon the province of the 
jury.” Weare not disposed to critically examine the rec- 
ord of over 300 pages in search of possible error under an 
assignment so general in its terms, particularly in view of . 
the fact that the judgment must be reversed for the reasons 
already stated. 


REVERSED AND REMANDED. 


THE other judges concur. 
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L. D, Reyyoups, APPELLEE, V. G. P. Drerz ET AL, 
APPELLANTS. 


(FILED MarcH 23, 1892.] 


1. Appeal: BILL or Exceprions: FAILURE To SERVE ON ALL. 
In appeal cases, where the interests of the parties plaintiff or 
defendant are so connected that the appeal necessarily will bring 
up the entire record, the failure to serve the bill of exceptions 
on some of such parties will not be cause for quashing the bill. 


2. Trusts: MoRTGAGES: FoREcLOSURE: DEFICIENCY. Ip an ac- 
tion to foreclose a mortgage on certain real estate it was alleged 
in the petition, in substance, that after the execution of the 
mortgage the land had been sold to B. and others named, who 
assumed the mortgage as a part of the consideration for the 
land; the title being takenin the name of B. as trustee. These 
allegations were denied in the answer. The proof tended to 
show that the land had been valued at $20,000; that certain 
parties named had each taken a tenth interest in the land, pay- 
ing therefor in cash $1,140, subject to the mortgage of $8,600 on 
the entire tract. Held, That the trustee had the title in trust 
for those who advanced the consideration, and that in case of de- 
ficiency after sale of the mortgaged premises, each shareholder 
would be liable therefor in proportion to the amount of his sep- 
arate interest in the property, and no more. 

3. That the counter-claim of S. for services was properly re- 
jected, as the proof failed to show a contract with the defendants, 
which authorized him to render such services. 


APPEAL from the district court for Adams county . 
Heard below before GAsLin, J. 


_M. A. Hartigan, for appellants Bostwick and Sawyer: 


The appeal by one defendant, under such a condition of 
facts as this, brings up the whole record. (Lepin v. Paine, 
18 Neb., 629-31; McHugh v. Smiley, 17 Id.,626; Tay- 
lor v. Courtnay, 15 Id., 196; Maxwell, Pl. & Pr. [4th 
Ed.], 424; Id., “Appeals,” 794; Wilcox v. Raben, 24 Neb., 
8370; Glass v. Greathouse, 20 O., 503; Hocking Valley 
Bank v. Walters, 1 O. St., 201; Emerick v. Armstrong, 1 
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O.,513; Turner v. Aithaus, 6 Neb., 73; Rector v. Rotton, 
3 Id., 171; Dodge v. Allis, 27 Minn., 376 ; 2 Tidd’s Prac- 
tice, 861; 1 Burrill’s Practice, 456; 2 Thompson, Trials, 
sec. 2771; Ferris v. McClure, 40 Ill., 99; Smith v. New- 
land, Id., 100; Mason v. Bair, 33 Id., 194; McClure ». 
R. Co., 9 Kan., 373; Kan. Pac. Ry. v. S.mpson, 11 Id., 
495-8; Morehead v, Adams, 18 Neb., 571; Greenwood v. 
Cobbey, 24 Id., 651; Scribner v. Gay, 5 Mich., 511; Van 
Valkenburg v. Rogers,17 Mich., 322; Teft v. Windsor, Id., 
425; Challiss v. Parker, 11 Id., 395-8; Scott v. Waldeck, 
11 Neb., 525-6.) The appeal of defendants was general. 
(Maholm v. Marshall, 29 O. St., 611-14; Porter v. R. Co., 
1 Neb., 14; Cropsey v. Wiggenhorn, 3 Id., 108; Crowell v. 
Galloway, Id., 215.) The defendants could not plead the 
statutes of fraud. (McWilliams v. Lawless, 15 Neb., 131; 
Harris v. Roberts, 12 Id., 631; Gartrell v. Stafford, Id., 
545; Galley v. Galley, 14 Id., 174; Lipp v. Hunt, 25 Id., 
94; Bear v. Koenigstein, 16 Id., 65; Hoehne v. Breitkreitz, 5 
Id., 110; Story, Eq. Juris., sec. 1201, and cases; Perry, 
Trusts, sec. 133; Lounsbury v. Purdy, 18 N. Y., 515; Day 
v. Roth, Id., 448; Siemon v. Schurck, 29 Id., 598 ; Byers v. 
Wackman, 16 O. St., 441; McGowan v. McGowan, 14 
Gray [Mass.], 119; Boyd v. McLean, 1 Johns. Ch. [N. 
Y.], 582; Aveling v. Knipe, 19 Vesey [Eng.], 441.) As 
to the trust: Perry, Trusts, sec. 127; Robb’s Appeal, 41 
Pa. St., 45; Bank v. Pollock, 4 Edw. Ch. [N. Y.], 215; 
Follansbe v. Kilbreth, 17 Ill., 522. As to the deficiency : 1 
Jones, Mortgages, sec. 743 and cases; 2 Id., sec. 1713; Burr 
v. Beers, 24 N. Y.,178; Thompson v. Thompson, 4 O. St, 
350; Corbett v. Waterman, 11 Ia., 88; Moses v. Clerk, 12 
Id., 1389; Sauer v. Steinbauer, 14 Wis.,71; Miller v. Thomp- 
son, 34 Mich., 10. 


J. B. Cessna (Capps, McOreary & Stevens, for other ap- 
pellees, also filed brief), for appellee Reynolds: 


The court has jurisdiction, upon this appeal, of all the 
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defendants. (Lepin v. Paine, 18 Neb., 629; Wilcox v. Raben, 
24 Id., 368; McHugh v. Smiley, 17 Id., 626; Crowell v. 
Galloway, 3 Id., 215; Warren v. Dick, 17 Id., 245; Free- 
man, Judgments, sec. 249; Cohen v. Trowbridge, 6 Kan., 
385; Marsden v. Soper, 11 O. St., 503.) Defendants are 
‘ liable for deficiency. (Bear v. Koenigstein, 16 Neb., 65; 1 
Perry, Trusts, sec. 126; Edwards v. Edwards, 39 Pa. St., 
369 ; Holmes v. Holmes, 44 Ill., 168; 4 Kent’s Com., 305; 
Sugdon, Vendors, 622; Hill, Trusts, 56; Jackson v, 
Widger, 7 Cow. [N. Y.], 725; Lantry v. Lantry, 51 Il, 
458; Champlin v. Champlin, 26 N. E. Rep. [Ill.], 526; 
Cooper v. Foss, 15 Neb., 515; Shamp v. Meyer, 20 Id., 
223; Huff’s Appeal, 26 Pa. St., 200; Trotter v. Hughes, 
12 N. Y., 74; Merriman v. Moore, 90 Pa. St. 80; 2 
Smith’s Leading Cases, 224; Jones v. Litiledale, 6 Ad. & 
Ell. [Eng.], 486; Bollow v. Talbot, 16 Mass., 461; White 
v. Skinner, 13 Johns. [N. Y.], 307; Means v. Swormstedt, 
32 Ind., 87; Hovey v. Magill, 2 Conn., 680; Long v. Col- 
burn, 11 Mass., 97; Rice v. Gove, 22 Pick. [Mass.], 158; 
Bank of Genesee v. Patchin Bank, 19 N. Y., 315; Water- 
vliet Bank v. White, 1 Denio [N. Y.], 608; Babcock », 
Bernan, 11 N. Y., 200; Bank of N. Y. v. Bank of Ohio, 
29 Id., 619; Smith v. Alexander, 31 Mo., 193; Zeigler v. 
Fallon, 28 Mo. App., 295; Lazarus v. Shearer, 2 Ala., 
718; McClellan v, Reynolds, 49 Mo., 312.) Defendants 
ratified the acts of their agent, in the acceptance of this 
deed, and are therefore bound by the promise made by 
him, (Tiedeman, Real Estate, sec. 817; Baker v. Mather, 25 
Mich., 51; Gilbert v. Peele, 38 N. Y.,165; Hand v. Ken- 
nedy, 83 Id., 149; Lawrence v. Taylor, 5 Hill [N. Y.], 107; 
Briggs v. Partridge, 64 N.Y., 357; Hanford v, McNair, 9 
Wend. [N. Y.],54; Blood v. Goodrich, 12 Id., 527; Wor- 
rall v. Munn, 5 N. Y., 229; Story, Agency, sec. 227; 1 Am, 
Lead. Cas., 735 and notes; Bank of Columbia v. Patterson, 
7 Cranch [U.8.], 299; Evans v. Wells, 22 Wend. [N. Y.], 
324; MeLeanv. Dunn, 4 Bing. [Eng.], 722; Levy v. Bank, 
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27 Neb., 557; Lorton v. Russell, Id., 372; Noble v. Nugent, 
89 IIl., 522; Story, Agency, secs. 126-133; Parsons, Con- 
tracts, p. 49, sec. 3; Cruzan v. Smith, 41 Ind., 288; N. E. 
Fire & M. Ins. Co. v. Schetteler, 38 Il., 167; Tice v. Russell, 
44 N. W. Rep. [Minn.], 886; McKeighan v. Hopkins, 19 
Neb., 33; N. Eng. Mtg. Co. v. Henderson, 13 Id., 159; © 
Joslin v. Miller, 14 Id., 91; Bruce v. Dicey, 6 N. E. Rep. 
[Ill.], 437; Michols v. Shaffer, 30 N. W. Rep. [Mich.], 
383; Tooker v. Sloan, 30 N. J. Eq., 394; Jones v. Atkin- 
son, 68 Ala., 167; Perkins v. Boothby, 71 Me., 91; Eadie 
v. Ashbaugh, 44 Ia., 519; Baer v. Lichten, 24 Ill. App., 
311; Clark v. Hyatt, 23 N. E. Rep. [N. Y.], 891; Stras- 
ser v. Conklin, 11 N. W. Rep. [Wis.], 254; Sandwich Mfg. 
Co, v. Shiley, 15 Neb., 109; Walker v. Hagerty, 20 Id., 
482; Partridge v. White, 59 Me., 564; Greenlaw v. Green- 
law, 12 N. H., 203; Ad’. Dock Co. v. Leavitt, 13 Am. Rep. 
[N. Y.], 35.) 


Talbot & Bryan, for other appellees, cited, as to the 
appeal and the motion to quash: Allen v. Miller, 11 O. 
St., 378; Edwards v. Kearney, 14 Neb., 83; Birdsell v. 
Carter, 16 Id., 423; Morrissey v. Kinsey, Id.,17; Webster 
v. Wray, 19 Id., 560; Morgan v. Bergen, 3 Id., 209; 
Baker v. Kellogg, 29 O. St., 665; Uhling v. Schellenberg, 
12 Neb., 609; Madsen v. Mill Co., 15 Id., 644; Howard 
v. Lamaster, 13 Id., 221. 


MaxweELt, Cua, J. 


This is an action to foreclose a mortgage upon real es- 
tate. The mortgage was executed by G. P. Dietz and E. 
M. Stickney upon the south half of the south half of sec- 
tion 8, town 7, range 9 west, of the sixth principal meridian, 
excepting, however, the west eighty acres of above contrac 
heretofore conveyed, and also subject to the right of way 
privileges granted to the Republican Valley Railroad 
Company by deed dated March 18, 1886, and recorded 
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at book 26, page 270, of the records of Adams county, 
Nebraska. This mortgage is given in part of purchase 
money of above described premises. The above mortgage 
was executed on the 29th of March, 1887, to secure the 
notes of Dietz and Stickney, due in one, two, and three 
years, each for the sum of $2,875. It is alleged in the 
petition that on the 14th day of June, 1887, Gould P. 
Dietz, Lenora A. Dietz, his wife, and Edward M. Stick- 
ney, and Carrie Stickney, his wife, sold, transferred, and 
conveyed for a valuable consideration, the tract of land 
above described to H. Bostwick, trustee, one of the de- 
fendants herein named, by deed dated June 14, 1887, 
and recorded in book 31, page 164, of the records of Ad- 
ams county, Nebraska; that in said deed there is the fol- 
lowing covenant and agreement, and subject to a certain 
mortgage of $8,625, dated March 29, 1887, and due in 
one year, two years, and three years from date respectively, 
. with interest at the rate of eight per cent per annum from 
date, all of which the said H. Bostwick, trustee, agrees to 
assume and pay, with interest accrued, as a part of the 
purchase price of said premises, said mortgage executed by - 
G. P. Deitz and E. M. Stickney to Lewis D. Reynolds; 
that plaintiff is now informed, believes, and is ready to 
prove that the deed was taken by H. Bostwick, trustee, for 
Frank C. Fry, James C. Kay, H. Bostwick, Joseph Boeh- 
mer, B. J. Brotherton, Thomas Hyde, Alexis Halter, 
Mark Levy, W. H. Faller, and Alice Sawyer, the other 
defendants in this case; that this deed was made to H. 
Bostwick, and at the special instance and request of the 
said cestuis que trust, the other defendants aforesaid, and for 
their benefit, the said H. Bostwick agreed to assume and 
pay this said mortgage of $8,625 to the plaintiff aforesaid ; 
that by said deed and the acceptance thereof the said H. 
Bostwick and the cestuis que trust, defendants aforesaid, did 
assume and become personally responsible for the payment 
of said mortgage of $8,625, given by Gould P. Dietz and 
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E. M. Stickney to Lewis D. Reynolds, plaintiff; that on 
the 11th day of July, 1887, the said H. Bostwick, trustee, 
by deed of that date, conveyed, or attempted to convey, 
said real estate above described to Everett C. Sawyer, 
trustee; that the defendant Harrison Bostwick, trustee, 
Everett C. Sawyer, trustee, Alice E. Sawyer, Frank C. 
Fry, James C. Kay, George A. Stickney, B. H. Whitney, 
Joseph Boehmer, B, J. Brotherton, Thomas Hyde, Alexis 
Halter, Mark Levy, Abraham Loeb, and William H. Fuller, 
have or claim some lien or interest in said premises herein- 
before described, thus conveyed by said mortgage, but what- 
ever, if any, such claim or lien may be, this plaintiff avers 
that it is in fact and in law subsequent and subject to the 
lien or claim of the plaintiff thereon as hereinbefore stated. 

Everett C, Sawyer, in his answer, denies each and every 
allegation in the petition, and, second, pleads a counter- 
claim of $1,000 for services rendered by him in perform- 
ance of the duties of an alleged trust. 

Alice E. Sawyer disclaims any interest in the premises. 

Abraham Loeb, Mark Levy, James C. Kay, W. H. 
Fuller, Josepli Boehmer, Alexis Halter, W. J. Brotherton, 
and Thomas H. Hyde filed answers denying the allega- 
tions of the petition. 

Upon the issues thus found the case was tried. The 
court found that there is due to the plaintiff from the de- 
fendants G. P. Dietz, Edward M. Stickney, and Harrison 
Bostwick, the sum of $7,194, with interest at eight per 
cent from May 20, 1889, and that there will be due on the 
29th day of March, 1890, $2,907 with interest at eight 
per cent from May 20, 1889, or $2,875; that the defend- 
ant Sawyer takes nothing by his cross-petition, and that 
the other defendants Everett C. Sawyer, Alice E. Sawyer, 
Frank C. Fry, James C. Kay, George A. Stickney, B. H. 
Whitney, Joseph Boehmer, B. J. Brotherton, Thomas 
Hyde, Alexis Halter, Mark Levy, Abraham Loeb, and 
W. H. Faller are not liable in this case. 
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A motion is now made by four of the defendants to 
quash the bill of exceptions because it was not served upon 
them for correction or amendment before being signed by 
the judge. In this case, by stipulation, it was signed by the 
clerk. The motion must be overruled. The action was 
brought by the plaintiff against all the defendants to sub- 
ject the land in suit to the satisfaction of the mortgage. 
The trustee represented the cestuis que trust, and, except in 
a contest between them, service of the bill of exceptions on 
him will be sufficient. 

The bill of exceptions seems to be in proper form, and 
there is no claim that aught has been improperly included 
therein. The record necessarily brings up the entire case. 
This principle was recognized in Taylor v. Courtnay, 15 
Neb., 190. : 

It is unnecessary to review the testimony at length. 
Taking the entire testimony together it clearly establishes 
the following facts: 

First—That the land in question was bought as a specu- 
lation, and a value placed upon it of $20,000. 

Second—That the cestuis que trust named, except Everett 
Sawyer, who purchased a twentieth interest therein, each 
took a tenth share in the property, for which he agreed to 
pay the sum of $2,000. 

Third—That deducting the amount of the mortgage each 
one paid the amount of the stock, being $1,140. 

Fourth—That the title was taken in the name of Bost- 
wick as trustee as a matter of convenience in making 
transfers. 

Fifth—That any one of the cestuis que trust could require 
Bostwick to convey to him his interest in the land subject 
to the mortgage. 

The case does not differ, therefore, in principle from 
that of Bear v. Koenigstein, 16 Neb., 65. That trust 
results from the purchase and payment of the money. 

In the case at bar the proof clearly shows that the ces- 
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tuis que trust named each purchaser and paid for one-tenth 
portion of the land, and agreed to pay the mortgage asa part 
of the consideration. It is true the title was taken in the 
name of another, but such title is held in trust for the 
parties who advanced the consideration. (Willis v, Willis, 2 
Atk, [Eng.], 71; Botsford v. Bun, 2 Johns, Ch. [N. Y.], 
405; Bear v. Koenigstein, 16 Neb., 65.) Each of the share- 
holders is stil] indebted upon the purchase in the sum of 
$860. It seems probable that the land will not sell at forced 
sale for sufficient to satisfy the mortgage. Should this be the 
case, judgment for the deficiency may be rendered against 
each of the shareholders, in proportion to the share held 
by each. The purchasers are not jointly liable, however, 
but severally in proportion to the interest purchased, or 
should there still be a deficiency after exhausting the rem- 
edy here provided, the defendants Dietz and Whitney will 
be liable for the same. The counter-claim of the defend- 
ant Sawyer was properly disallowed, as the only contract 
proved was made with Bostwick, and apparently without 
authority. It is probable that Bostwick is liable for 
such services. The claim that Bostwick purchased the 
property for $14,000, and sold it to the cestuis que trust for 
$20,000, is not put in issue by the pleadings, and cannot 
be considered in this case. If he has been guilty of im- 
proper conduct, which the proof does not show, an’action 
for an accounting will lie against him. The judgment of 
the district court is reversed, and judgment will be entered 
in this court in confurmity to this opinion. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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W. B. Kirucart vy. W. M. Larmore, 
[FILED MaRcH 23, 1892.] 


Deeds: Fraup: UNDUE INFLUENCE. Upon the facts stated, held, 
that the deed for the plaintiff’s land was obtained by fraudu- 
lent professions of friendship and undue influence, and the judg- 
ment of the court below, setting it aside, was right. 


Error to the district court for Hitchcock county. Tried 
below before Cocuran, J. 


Moore & Hart, for plaintiff in error, cited: Tilden v. 
Streeter, 45 Mich., 533; Hale v. Cole, 8 S. E. Rep. [W. 
Va.j, 516; Pomeroy’s Eq. Jur., sec. 866 ; Perkins v. Lougee, 
6 Neb., 220; Hansen v. Berthelsen, 19 Id., 440; Courvoirsier 
v. Bouvier, 3 Id., 55; Tatge v. Tatge, 26 N. W. Rep, 
[Minn.], 121; McClain v. McClain, 10 N. W. Rep. [Ia.], 
333; Dyar v. Walton, 7 8. E. Rep. [Ga.], 220; Barr ». 
O'Donnell, 18 Pac. Rep. [Cal.], 429; Finlayson v. Fin- 
layson, 21 Pac. Rep. [Ore.], 57; Feeney v. Howard, Id., 
984; Perry, Trusts, sec. 215; McVay v. McVay, 10 Atl. 
Rep. [N. J.], 178; O’Brien v. Gaslin, 20 Neb., 351; 
Shafter v. Huntington, 19 N. W. Rep. [Mich.], 11. 


J. Byron Jennings (J. E. Cochran with him), contra, 
cited: Courvoirsier v. Bouvier, 3 Neb. 51; Falsken », 
Harkendorf, 11 Id., 82; Bartlett v. Bartlett, 15 Id., 593; 
Hansen v, Berthelson 19 Id., 433; Hartman v. Streitz, 17 
Id., 557; Mathew v. Leaman, 24 O. St., 615; Harvey ». 
Gardner, 41 Id., 642; Catalani v, Catalani, 24 N, E. 
Rep. [Ind.], 375. 


MaxweELL, Cu. J. 


The plaintiff’s cause of action is set forth in the amended 
petition as follows: 
21 
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“That he has the legal title to and is in the quiet and un- 
disturbed possession of the following described real estate, 
to-wit, the southwest quarter of section 20, township 4 
north, of range 35 west, in Hitchcock county, Nebraska; 
that on the 3d day of January, 1888, the plaintiff and one 
Josephine Larimore were husband and wife, and owing to 
divers and sundry domestic troubles they mutually agreed 
to separate and divide their property between them; that 
plaintiff and his said wife were advised by C. C. Vennum, 
Esq., a reputable attorney, that they could not pass a per- 
fect title by deeding their real estate from each to the other; 
that in order to make the title perfect, the law required 
that the husband and wife should join in a deed to some 
third party, which third party could then deed to each 
separately, thereby conveying to each a perfect title to the 
portion of their said real estate which by virtue of said 
separation and agreement, each was entitled to, all of which 
said advice and counsel plaintiff and his said wife believed 
to be the law of this state; that plaintiff and his said wife had 
known defendant for several years ; that defendant had lived 
a near neighbor to them during this time; that they, the 
plaintiff and his wife and the defendant had, during all 
this time, been on the most intimate terms and were con- 
fidential friends ; that the defendant was present and heard 
the advice of the said C, C. Vennum as above and offered 
to act as said third party, claiming and pretending to be a 
friend to plaintiff and his said wife; that by reason of said 
intimate friendship and confidential relationship, and the 
defendant claiming and pretending to be a, friend to them, 
and believing the same to be true, and relying thereon, the 
plaintiff and his said wife were induced. to, and did, there- 
upon join in a deed of conveyance of all their real estate 
to said defendant, in which the land above described was 
included, the said defendant agreeing at said time to re- 
convey said land to the plaintiff, the same being that por- 
tion of the real estate which by the terms of said separation 
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and agreement between plaintiff and his said wife, plaintiff 
was entitled to; that plaintiff and his said wife believed 
the defendant to be an honest and worthy man, and re- 
posed in him their utmost confidence, and would not have 
conveyed said land to him but for said intimate friendship 
and confidential relationship and the pretenses that the de- 
fendant was a friend to them ; all of which were false, and 
fraudulently made with the intent of the defendant to 
cheat and defraud the plaintiff out of said land. 

“That the said deed from plaintiff and his said wife to 
said defendant was without any consideration whatever, 
and was made and delivered to said defendant under the 
above circumstances and for the sole and only purpose as: 
above set forth; that at the time of making said deed the- 
said plaintiff and his said wife were not indebted to any 
person or persons whomsoever and had no creditors and are 
not now indebted to any person or persons; that the de- 
fendant immediately upon the delivery of said deed had the 
same recorded in said county, and has ever since the delivery 
thereof, and does now refuse to reconvey said land to this 
plaintiff, though often requested to doso by plaintiff herein, 
and that said defendant fraudulently claims title to said 
land by virtue of said deed and is offering to sell the same 
and appropriate the proceeds thereof to his own use and 
benefit, and thereby frauduently cheat and defraud plaintiff 
out of the same; that the plaintiff is now owner in fee simple 
of said land by virtue of a patent thereto from the govern- 
ment of the United States, and is now and has been for sev- 
eral years in the quiet and undisturbed peaceable possession 
thereof; that the defendant has never at any time been in 
actual or constructive possession of the same, or any part 
thereof; that said deed is a cloud upon plaintiff’s title to 
said land and greatly depreciates the value of the same. 

“The plaintiff therefore prays that the said deed from 
plaintiff and his said wife to said defendant be declared 
null and void and the record thereof be canceled, that the 
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cloud upon plaintiff’s title caused thereby be removed, and 
the title to said land be quieted and confirmed in the plaint- 
iff, and for such other and further relief as justice and 
equity may require.” 

A demurrer was filed to this petition, which was either 
withdrawn or not acted upon, as we find no ruling thereon 
dn the record. 

The defendant in his answer admits the execution of 
the deed in question, but pleads as a defense the statute of 
frauds, and also that he paid a valuable consideration for the 
Jand, and that after obtaining the title he placed a mortgage 
thereon for $400, with interest for the period of five years. 
He also alleges that the plaintiff has unlawfully retained 
‘posession of said land ever since the 3d day of January, 
A888, for which he claims damages. 

The reply is a general denial, except as to the loan. 

On the trial of the cause in the court below, the court 
found the issues in favor of the plaintiff. “That plaintiff 
thas the legal title to, and is in the quiet and undisturbed 
peaceable possession of, the land mentioned in said petition; 
that the deed made January 3, 1888, by plaintiff and Jose- 
phine Larimore to defendant was without consideration ; 
that the same was fraudulently obtained by defendant 
frem plaintiff and Josephine Larimore by reason of influ- 
ence acquired and abused, confidence reposed and betrayed, 
and that the same is a cloud upon the title of the plaintiff. 

“The court further finds that subsequent to the making 
of said deed, and prior to the commencement of this action, 
tthe defendant at the request of the plaintiff placed a mort- 
gage on said land for the sum of $400; that the same is a 
valid and asubsisting first lien against said land for the sum 
of $560, principal and interest.” A judgment was there- 
upon rendered in behalf of plaintiff. 

There are certain special findings in the record which 
need not be noticed. 

The testimony tends to show that the plaintiff and de- 
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fendant were neighbors, and prior to the transaction in 
question on very intimate terms. It is evident that the 
defendant below had up to the time of the execution of the 
deed in question made such professions of friendship, 
both by word and action, as to lead both the plaintiff and 
his wife to believe that he was their firm friend and the 
_friend of each. It also appears that for about two weeks 
before the date of the deed the plaintiff’s wife had left 
home aad was staying with some of the neighbors; that. 
a part of the time she had been stopping at the house 
of the defendant; that the wife was clamoring for a divi- 
sion of the plaintiff’s property with her, evidently witl: 
the intention of a permanent separation. So far as we 
can judge the plaintiff did not want his wife to go away, 
but as she seemed determined to do so he seems to have 
been willing to make a fair division of the property with 
her. On the day in which the deed in question was exe- 
cuted the plaintiff and defendant started to drive to Strat- 
ton, a village about fourteen miles distant, and either by 
accident or design the plaintiff’s wife with another lady 
met them on the way and all the parties went to. Stratton. 
The plaintiff’s wife was insisting upon a division of the 
property, and to have the business closed up as soon as 
possible, and the defendant seems to have been anxious to 
farther the business as rapidly asitcould bedone. Among 
other things that he did in furtherance of his professed 
friendship, he called upon Mr. Venuum, a banker and law- 
yer at Stratton, and stated in substance that there was a 
difficulty between the plaintiff and his wife, and that they 
wished to divide the husband’s property between them, 
and asked for advice in the premises. The wife seemed 
anxious to have the division completed on that day, and some- 
time during the afternoon the plaintiff and his wife, at the 
defendant’s suggestion, went into the office of Mr. Vennum 
and asked for advice as to the proper mode of dividing the 
property. Mr. Vennum stated that it would be necessary 
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to make a conveyance to a third party, who would after- 
wards convey to the husband and wife the respective shares 
agreed upon, and he suggested the defendant as a friend of 
both parties, and a suitable person through whom to make 
the transfers. The defendant was present and promised, 
if the transfers were made to him, to reconvey as directed. 
The plaintiff did not want to complete the transfers that 
night, but was finally persuaded to do so by his wife and 
the defendant, the deeds being acknowledged before Mr. 
, who was a notary public. The wife of the plaintiff 
returned to the residence of the defendant. She testifies 
that the defendant stated to her that he would convey the 
property which was agreed she should have, but would not 
convey to the plaintiff. Shortly after this the defendant 
was requested by the plaintiff to effect a loan upon this 
land for the sum of $300. The defendant did effect a loan 
for $400, of which sum he paid $100 to the plaintiff’s 
wife in pursuance of the agreement, and $200 to the 
plaintiff. The remaining $100 he retained. About the 
time the loan was obtained the defendant endeavored to 
have the plaintiff sign a statement that the transfer to 
him was a bona fide sale, his pretext for such request being 
that, by executing a mortgage on the land as owner, he was 
in danger of getting into a tight place. The plaintiff, 
however, refused to execute such instrument. 

It also appears that the plaintiff and his wife were after- 
wards divorced, but at whose suit does not appear, and 
that question is not involved in the case. The defendant, 
although present in court, was not a witness in the case, 
It is clearly shown that by his profession of friendship to 
both the plaintiff and his wife, and by his officious inter- 
ference in the case, they were induced to make the convey- 
ances to him, and there is testimony tending to show that 
he received the deed with the intent to cheat the plaintiff. 
(Hansen v. Berthelson, 19 Neb., 433; Hartman v. Streitz, 
17 Id., 557; Bartlett v. Bartlett, 15 Id., 593.) 
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In Catalani v. Catalani, 24 N. E. Rep. [Ind.], 375, a 
deed was executed to the defendant in reliance on bis verbal 
promise to reconvey to her after her marriage with one C. 
The previous relations between C. and the defendant had 
been very confidential, and he induced her to make the 
conveyance with the intention of cheating her, and after her 
marriage, refused to reconvey (a case similar in some of its 
features to the one at bar). The court below said “that it was 
not honest to keep the land, and that the statute of frauds 
did not apply,” and this ruling was approved by the supreme 
court. A similar ruling was made by the supreme court 
of Missouri in Damschroeder v. Thias, 51 Mo., 100. 
Undue influence may be exercised either by words or acts, 
or both. Thus in Hansen v. Berthelson, 19 Neb., 433, the 
defendant had acquired great influence over her uncle, and 
by professing a warm interest in his welfare induced him 
to convey the homestead to her. The court set the deed 
aside but compelled the land-owner to repay $1,000 with 
interest, which the defendant had received on the land. In 
the case at bar the testimony does not show the defendant 
in a very flattering light. The plaintiff has remained in 
possession of the land from the first and is in fact the 
owner, The deed to the defendant is a cloud upon such 
title, as found by the court below, and it is evident that 
the judgment is responsive to the testimony. The judg- 
ment is right, and is therefore 


AFFIRMED, 


Tue other judges concur. 
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JoHN YAaNOW ET AL. V. ELIZABETH SNELLING. 


[FILED MARcH 23, 1892.] 


1. Review. Evidence examined, and judgment held to be against 
the weight of evidence. 


2 Estoppel: Tax SaLe: REDEMPTION. In 1872 one M. and wife 
executed a mortgage upon certain lots in the city of Lincoln. 
This mortgage was foreclosed and the property purchased by an 
assignee of the mortagee. The sale was dnly confirmed and a 
deed made to the purchaser. In 1883 the grantees in the deed 
paid al] taxes due on the lot from 1871. In 1880 M. madea 
quitclaim deed of said lot to J. A. M., who afterwards conveyed 
to one G., who then conveyed to Mrs. S. In 1881 S. purchased 
the lots at private tax sale, and after the redemption from tax 
sale by the grantees under the sheriff’s deed, accepted the money 
paid for the redemption of the lots. Held, That he was thereby 
estopped from claiming title te such lot as against such grantees 
and their assigns. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


Lamb, Ricketts & Wilson, for plaintiffs in error, cited, on 
the question of estoppel : Simplot v. Dubuque, 49 ITa., 630; 
Brewer v. Nash, 17 Atl. Rep. [R. I.], 857; Ellis v. Baker, 
19 N. E. Rep. [Ind.], 193; Colton v. Rupert, 27 N. W. 
Rep. [Mich.], 520; Childs v. Gallagher, 7 8. Rep. [Miss.], 
208 ; Scholey v. Rew, 23 Wall. [U. S.], 351; Wamsley v. 
Crook, 3 Neb., 344; McMurtry v. Brown, 6 Id., 368; 
Am. Emigrant Co.v. R.& DL, Co., 52 Ta., 323; State Bank 
v. Green, 8 Neb., 298; Berkley v. Lamb, Id., 398; Peter- 
sine v. Thomas, 28 O. St., 596; Jacobson v. Miller, 41 
Mich., 90. 


W. H. Snelling, and Harwood, Ames & Kelly, contra. 


MAXWELL, Cu., J. 


This action was brought in the court below by the de- 
fendant in error against the plaintiff in error to recover 
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the possession of lot 1 in block 3, in north Lincoln. 
On the trial of the cause the court found the issues in 
favor of the defendant in error and against the plaintiff in 
error and rendered judgment accordingly. The testimony 
tends to show that in May, 1872, J. W. McKesson and 
wife executed a mortgage to A. W. Cox upon the lot in 
question and others, to secure the sum of $450.50 with 
interest, due in four months; that there was a default in 
payment of said sum, and in April, 1873 a decree of fore- 
closure and sale for the sum of $376 was duly rendered ; 
that afterwards an order of sale was issued and the property 
sold and purchased by Kingman & Ballard ; that the sale 
was duly confirmed and a deed ordered. There is also tes- 
timony tending to show that a deed was actually made and 
delivered to Kingman & Ballard and such, deed, dated in 
the year 1887, was found among their papers, left in charge 
of 8. G. Owen, when those parties left the state. The tes- 
timony also shows that Cox was a partner of Kingman & 
Ballard in 1872, and that when he left that firm they suc- 
ceeded to his rights in the premises. The plaintiffs in 
error claim through a regular chain of conveyances from 
Kingman & Ballard. The defendant in error claims title 
principally through a quitclaim deed made by McKesson 
and wife to J. A. Marshall in 1880 and through various 
conveyances to plaintiff. 

The principal claim of the defendant in error is that 
McKesson had paid the decree and, therefore, that no title 
passed by the sheriff’s deed. McKesson testifies that he 
had paid the amount due on the decree, but fails to show 
when or to whom, while both Ballard and Kingman tes- 
tify in the same general way that no such payment was 
made. Mr. Owen also testifies that after the time McKes- 
son claims to have paid the same that he admitted the 
indebtedness to him, and we think the clear weight of tes- 
timony tends to show that the amount due on the decree 
was not paid, It will be observed that there is consider- 
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able more testimony in this record than in Kingman v. 
“Appelgate, 20 Neb., 605, and 17 Id., 339. In addition 
to this Kingman & Ballard in 1883 redeemed this and 
other lots and received a redemption certificate as follows: 
“$48.73, REDEMPTION CERTIFICATE. No. 2533. 


“THE STaTE OF NEBRASKA, a3 
County oF LANCASTER. ° 


“County TREASURER’S OFFICE, 
“ LINCOLN, June 20, 1883. 
“T, R. B. Graham, treasurer of said county, do hereby 
certify that Kingman & Ballard have this day paid me 
the sum of $48.73 in full for the redemption of the fol- - 
lowing described real estate in said county, the same having 
been sold on the 25th day of June, A. D. 1881, for the 
taxes levied for the year A. D. 1879, and for taxes of 
1880, 1878, 1877, 1876, 1875, 1874, 1871, 1870. 
“Description—North Lincoln, 1, 3, 4; section or lot, 5; 
town or block, 3. R. B. Grawam, 
“Treasurer. 
“E. L. Sayre.” 


It also appears that W. H. Snelling, who transacted all 
the business in the case for his wife, the defendant in error, 
had, previously to the date of said redemption, purchased 
these lots at tax sale, and that after Kingman & Ballard 
had paid the redemption money to the county treasurer he 
accepted the same, thus admitting their interest in the lots 
in question. The case is similar in many respects to that 
of Strong v. Irwin, 12 Neb., 446. In that case, after 
judgment in favor of the plaintiff, the court found the 
amount of taxes due to the defendant on the land, and the 
sum so found due was paid into court by the plaintiff for 
the defendant and accepted by him, and the court’ held 
that he was thereby estopped from questioning the judg- 
ment. The same doctrine had been announced in Wame- 
ley v. Crook, 3 Neb., 352, and McMurtry v. Brown, 6 Id., 
368. The same rule should prevail in the case at bar. 
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It is contended with much earnestness, on behalf of the 
defendant in error, that the redemption of the property in 
question was a mere voluntary act which gave the person 
paying the money no rights in the premises, and that the 
defendant in error, by accepting the money so paid, did 
not in any manner prejudice her rights. The right to re- 
deem lands from tax sale can only be exercised by one 
claiming an interest in the land, and the acceptance of 
such redemption money is a practical admission that the 
party has such interest. If the defendant in error was the 
owner of the lot in question, then it was her duty to pay 
the taxes thereon, yet they were in default from 1870 with 
the exception of one year. The acceptance of the money, 
under the circumstauces, was an admission that the defend- 
ant in error was not the owner of the lot. 

Here were two persons claiming title under conveyances 
from McKesson. In the one case the title was derived 
through proceedings in the foreclosure of a mortgage and 
in the other by a quitclaim deed made by McKesson after 
the foreclosure proceedings had culminated in a deed. Now 
the person holding under the quitclaim accepts the amount 
paid by the ostensible owners of the land to redeem the 
same from tax sale. If the property was personal it would 
be an admission that the person paying the money had a 
superior right to the one accepting the same, and that rule 
may justly be applied to real property. The judgment of 
the district court is reversed and the cause remanded for 
further proceedings, 


REVERSED AND REMANDED, 


THE other judges concur, 
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Macare C. Buakery v. C., K. & N. R. Co. 
[Ficep MaARcH 23, 1892.) 


Right of Way: CoNVEYANCE By ONE RAILROAD TO ANOTHER. 
A land-owner executed a deed to certain lands, to the R. V. Ry. 
Co., of 100 feet in width for right of way to said railway com- 
pany, ‘‘its successors aud assigns, for right of way and for op- 
erating its railroad only.” An assignee of the original grantee 
conveyed to another railway company forty-two and one-half 
feet of its right of way across the plaintiff’s land, thus making 
two roads upon such right of way. Held, That the second rail- 
Way was an additional burden on the land, and plaintiff is enti- 
tled to recover. 


‘Error to the district court for Gage county. Tried 
below before Broapy, J. 


Griggs & Rinaker, for plaintiff in error, cited: Vermilay 
v. R. Co., 66 Ia., 611; Barlowv. R. Co., 29 Id., 279; Noll 
v. R. Co., 32 Id., 71; R. Co. v. Jennings, 76 Tex., 373. 


Stephen S. Brown, and Hazlett & Bates, contra, cited: 2 
Wash., Real Prop., 300; Coburn v. Coxeter, 51 N. H. 
166; Rawson v. Uxbridge, 7 Allen [Mass.], 125; Wood- 
ruff v. Woodruff, 44 N. J. Tiq., 349; Hoyt v. Kimball, 49 
N. H., 322; Merrifield v. Cobleigh, 4 Cush. [Mass.], 184; 
Portland v. Terwilliger, 19 Pac. Rep. [Ore.], 90; Hunt v. 
Beeson, 18 Ind., 380; Woodworth v. Payne, 74 N. Y., 
196; Lawe v. Hyde, 39 Wis., 345; Noyes v. R. Co., 21 N. 
E. Rep. [Ill.], 487; Chatham v. Brainerd, 11 Conn., 90; . 
Packard v. Ames, 16 Gray [Mass.], 327; Smith v. White, 
5 Neb., 405; Murray v. Harway, 56 N. Y., 337; Sharon 
Tron Oo. v. Erie, 41 Pa. St., 341; Goodin v. Cincinnati, 18 
O. St., 179; Hull v. R. Co. 21 Neb., 371; Logansport v. 
Uhl, 99 Ind., 531. 
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MAXWELL, Cu. J. 


, In 1885 the plaintiff and her husband made a convey- 
ance to the Republican Valley Railroad Company as fol- 
lows: 

“Know all men by these presents, that Maggie C. 
Blakely, Nathan Blakely, of the county of Gage and state 
of Nebraska, in consideration of the sum of $900 in 
hand paid, the receipt whereof is hereby acknowledged, do 
hereby grant, bargain, sell, and convey unto the Republican 
Valley Railroad Company, its successors and assigns, for 
right of way and for operating its railroad only, the follow- 
ing described real estate, situate in Gage county, state of 
Nebraska, to-wit: A strip of land 100 feet wide, it being 
50 feet on each side of the center line of the railroad 
company as located upon the northwest quarter of the 
southeast quarter, and the southwest quarter of the north- 
east quarter, and the southeast quarter of the northwest 
quarter of section No. 3, in township No. 3, range No. 6 
east of the 6th P. M., to have and to hold the same unto 
the said railroad company, its successors and assigns. 

“Tn testimony whereof, we hereunto set our hands and 
seal, this 2d day of July, A. D. 18865. 

“Maaere C, BLAKELY. 
“NATHAN BLAKELY, 
“Tn presence of 
“RS. Bras.” 


This deed was duly acknowledged. 

The cause was submitted to the court upon an agreed 
statement of facts, which covers many pages, and with 
undue particularity sets out the various steps taken in the 
organization of the several companies. It will not, there- 
fore, be copied, as no question arises upon most of its state- 
ments, 

Tt is admitted that the defendant in error has conveyed 
forty-two and one-half feet of its right of way, derived 
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from the plaintiffs under said deed, to the Chicago, Kansas 

& Nebraska Railway Company. The court below found 

the issues in favor of the defendant and dismissed the ac-, 
tion. 

It will be observed that the conveyance is “ for right of 
way and for operating its railroad only.” The C., B. & 
Q. R. Co. is the successor of the R. V. R. R. Co. It is 
claimed on behalf of the defendant in error, that as the 
plaintiff in error conveyed the right of way by deed, that, 

therefore, the title passed to the railway company for all 
' purposes and it may convey to whom it pleases. 

Section 81, chapter 16, Compiled Statutes, is as follows: 
“Such corporation is authorized to enter upon any land for 
the purpose of examining and surveying its railroad line, 
and may take, hold, and appropriate so much real estate 
as may be necessary for the location, construction, and con- 
venient use of its road, including all necessary grounds for 
stations, buildings, workshops, depots, machine shops, 
switches, side tracks, turn-tables, and water stations; all 
materials for the construction and repair of said road and 
its appurtenances, and a right of way over adjacent lands 
sufficient to enable such company to construct and repair its 
road, * * * and the right of making proper drains; 
Provided, That the lands held, taken, and appropriated, 
otherwise than by the consent of the owner, shall not ex- 
ceed 200 feet in width, except for wood and water stations, 
and depot grounds, unless where greater width is necessary 
for excavations, embankments, or depositing waste earth ; 
Provided further, That no appropriation of private prop- 
erty for the use of any corporation provided for in this 
subdivision shall be made until full compensation therefor 
be first made or secured to the owners thereof.” 

See, 1241 of the Code of Iowa provides “that a railway 
company may take and hold, under the provisions of this _ 
chapter, so much real estate as may be necessary for the 
location, construction, and convenient use of its railway, 
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and may also take, remove, and use for the construction 
and repair of said railway and its appurtenances, any earth, 
gravel, stone, timber, or other materials on or from the 
land so taken.” 

In Vermilya v. C., M. & St. P. BR. Co., 24 N. W. Rep. 
[Ta.], 234, a quitclaim deed for right of way contained this 
provision: “ For all purposes connected with the construc- 
tion, use, and occupation of said railroad and right of 
way,” and it was held that the company could not take 
sand from such right of way, for the purpose of building a 
roundhouse, without compensating the owner of the land 
therefor. The case seems to have been carefully consid- 
ered, and is applicable in this state as in Iowa. (R. Co. v. 
Jennings, 76 Tex., 373; Barlow v. R. Co., 29 Ia., 279; 
Noll v. R. Co., 32 Id., 71.) 

In Platt v. Pennsylvania Co.,1 N. E. Rep. [Ohio], 420, a 
railway company sold part of its right of way, which it had 
condemned, to another railway company, and it was held 
by the supreme court of Ohio to be an abandonment of the 
part conveyed. The land was conveyed by the plaintiffs 
only for right of way and operating the road. There 
is a plain limitation in the grant to these purposes. The 
grant no doubt includes the original grantors, successors, 
and assigns, because in such case only the name of the road 
to which the conveyance was made is changed, although it 
may have passed into other hands than its builders, A 
party may be willing to permit one railway to cross his 
land, while he might not give his consent to two or more 
being constructed across the same. There are many rea- 
sons for this. The increased danger from accidents by fire, 
‘or other accidents, which need not be enumerated. This 
principle was recognized in Donisthorpe v. F., BE. & M. V. 
~ R. Co., 30 Neb., 142, where a conveyance for right of way 
was obtained upon the assurance that the main line only of 
the railway would be constructed on the right of way so 
assigned, whereas afterwards three side tracks were laid past 
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the house of the grantor, thereby greatly diminishing the 
value of the property below what it would have been had 
the main line alone been constructed there, and it was 
held that such difference could be recovered. In the case 
at bar there is a limitation in the grant to a particular pur- 
pose, and that does not contemplate a transfer to another 
company of a part of the right of way. Such conveyance 
is unauthorized under the deed from the plaintiff. Whether 
such conveyance could be made in case the deed had been 
absolute in form, does not arise in this case, and therefore 
will not be determined, but upon the facts set forth in the 
stipulation, the plaintiffs are entitled to judgment for the 
strip of land in controversy. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings, 
, REVERSED AND REMANDED. 


THE other judges concur, 


Tuomas F, McNaMEs Vv. STATE OF NEBRASKA. 
[FILED MaRcH 23, 1892.] 


1. Criminal Law: New TRIAL: ASSIGNMENT OF ERRors. Un- 
der section 491 of the Criminal Code, as amended in 1881, in as- 
signing the grounds for a new trial it is sufficient to assign the 
same in the Janguage of the statute and without further or 
other particularity. 


2, Manslaughter: Evipence. One M. was convicted of man-. 
slaughter in causing the death of N., an habitue of a house of 
jll-fame. It appeared from the testimony that the death of N. 
was caused by cerebral hemorrhage; that she had been a prosti- 
tute for many years.and was addicted to the excessive use of in- 
toxicating drinks and morphine; that a little more than two 
‘weeks before her death M. had staid with her during the night; 
that both had been drinking freely; that he struck her a num- 
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ber of blows with his open hand, from which she recovered in 
three or four days; that a few days before this occurrence she 
had crawled through a transom and fallen upon her head, and 
thereafter, at times, had complained of her head. Held, That 
the proof failed to show that the cause of death was the blow 
inflicted by M. 


: Upon HYPOTHETICAL QUESTIONS, containing a 
resume of the evidence being propounded to the physicians 
called as experts to ascertain the cause of death, they an- 
swered, in effect, that they could not tell. Held, That the ver- 
dict was not sustained by the evidence. 


3. 


Error to the district court for Douglas county. Tried 
below before Estee, J. 


Gurley & Marple, and Frank T. Ransom, for plaintiff 
in error, cited: Simmerman v. State, 14 Neb., 569; Preuit 
v, State, 5 Id., 377; Pound v. State, 43 Ga., 88; Dillon v. 
People, 8 Mich., 357; People v. Smith, 26 Cal., 666; State 
v. Merrill, 2 Dev. [N. Car.], 277; Hatcher v. State, 18 
Ga., 463; 1 Roscoe’s Crim. Ev., 137, 155; Wharton, 
Crim, Ev., secs. 25-56; Commonwealth v. Shepard, 1 Al- 
len [Mass.], 581; McCall v. State, 14 Tex. App., 362; 
Owen v. Owen, 22 Ia., 274; State v. Brainard, 25 Id., 580; 
State v. O’ Hagan, 38 Ia., 506; State v. Mathews, 20 Mo., 
55; Milton v. State, 6 Neb., 144. 


George H. Hastings, Attorney General, contra, cited : 
Kerr, Homicide, 142; Montgomery v. State, 11 O., 424; 
State v. Downs, 91 Md., 19; Brown v. State, 110 Ind., 
486; State v. Johnson, 102 Id., 247; State v. Smith, 10 
Nev., 106; People v. Moan, 65 Cal., 532; Williams v. State, 
2 Tex. App., 271; Wharton & Stilles’ Med. Jur., sec. 834; 
Wharton, Crim. Law, sec. 152 et seg.; State v. Morea, 2 
Ala., 275; Midland Pac. R. Co. v. McCartney, 1 Neb., 
398; Greenleaf, Ev. [14th Ed.], 53; 1 Phillips, Ev., 169; 
Roscoe’s Crim. Pro., 248, subdiv. 2; Goersen v. Common- 
wealth, 99 Pa, St., 388; State v. Harrold, 38 Mo., 496; 

22 
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Stout v. People, 4 Park. [N. Y.], 71; State v. Daubert, 42 
Mo., 242; State v. Adams, 20 Kan., 311; Haskins v. Peo- 
ple, 16 N. Y., 344; 1 Bish., Crim. Pro., sec. 491; State 
v. Folwell, 14 Kan., 105; Russell v. Rosenbaum, 24 Neb., 
769; Cleveland Pa. Co. v. Banks, 15 Id., 23; Weir v. R. 
Co.,19 Id., 218; H& G.I. R. Co. v, Ingalls, 15 Id., 129. 


MAxwe 1, Cu. J. 


In April, 1891, the county attorney of Douglas county 
filed an information in the district court of that county 
charging the plaintiff in error with the crime of murder in 
the first degree, in causing the death of Kate Nichols on 
the 6th day of March, 1891. The defendant was ar- 
raigned and pleaded not guilty. On the trial the jury 
returned a verdict of manslaughter and the defendant sen- 
tenced to imprisonment in the penitentiary for ten years. 

Objection is made, on behalf of the state, that the alleged 
errors in the record cannot be considered because they were 
not pointed out in the motion for a new trial. 

The third and fourth assignments of error in the motion 
for a new trial are as follows: 

“Third—Because the verdict is not sustained by suf- 
cient evidence and is contrary to law. 

““Fourth—Because of errors of law occurring at the 
trial.” 

In the early history of judicial proceedings in this state 
this court, following the rule adopted by many courts of 
high standing, required alleged error in the proceedings to 
be specially pointed out in the motion for a new trial. 
This rule was productive of great injustice in many cases 
and the legislature in 1881 passed an act to amend section 
491 of the Criminal Code, which provides that “In as- © 
_ signing the grounds of such motion for a new trial it shall 
be sufficient to assign the same in the language of the stat- 
ute and without further or other particularity.” This stat-_ 
ute has been in force for eleven years, and dispenses with a 
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particular statement of errors in the record. This objec- 
tion, therefore, is unavailing. All errors which appear in 
the bill of exceptions may be reviewed. 

The testimony shows that the death of Kate Nichols 
was caused by cerebral hemorrhage. It is contended on 
behalf of the state that this hemorrhage was caused by 
blows inflicted upon the deceased on the night of the 18th 
of February, 1891. The testimony tends to show that 
the deceased was an occupant of a house of ill-repute in 
the city of Omaha; that she was twenty-eight or thirty- 
years of age and had led a life of shame for about eight. 
years; that she was addicted to the excessive use of intox-- 
icating drinks—particularly whisky; that for two or three 
months before her death she had indulged so freely in the 
use of liquor as to be almost constantly under its influ- 
ence; she seems also to have used morphine to a consider- 
able extent. In the fall of 1890 she had been sick about 
three months with a pelvic abscess, during which time she 
had abstained from the use of liquor. There is also tes- 
timony tending to show that about two weeks prior to her 
death she had fallen down stairs, 

One of the witnesses called for the defense testified as to 
the habits of the deceased as follows: 

Q,. What would she drink? 

A. Whisky. 

Q. State whether or not she would go on protracted 
sprees. 

. Yes, sir; for a month at a time. 

. For a month at a time did you say? 

Yes, sir. 

. Was she ill while at your house? 

. Yes, sir; she was ill for three months. 

Do you know what was the trouble with her? 
Some womb trouble. 

. Did she drink as hard as before and after? 

. She didn’t drink while she was ill—not at all. 


> 


POPOPOPO 
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Q. When did she begin to drink again? 

A. A few weeks after she recovered. 

Q. What was the character of her drinking then? 

A. Well, she drank continually—the same as she did 
before. 

Q. State if you have seen her under the influence of 
liquor on more than one occasion. 

A. Yes, sir; for weeks at a time. 

Q. What would you say with reference to having tried 
to prevent her from drinking? 

A. I did everything to prevent her. 

Q. You may mention, if you can recollect, any one pre- 
caution that you took in that connection. 

Q. I will ask you whether or not you remember of hav- 
ing locked Elsie Williamson (Kate Nichols) in her room on 
one occasion when she was at your house? 

A. Yes, sir; I do. 

Q. You may state what you locked her in her room for 
—why you locked her in her room. 

Objected to; sustained. 

Q. What was the condition of Elsie Williamson im- 
mediately before you locked her in her room? 

A. She was intoxicated. 

Q. How full was she? 

A. Why, she was so she was falling around, and going 
around the house parading herself. 

Q. How long did she stay in her room at this time? 

A. About a half a day. 

Q. How did she get out? 

A. Came out the transom—fell out of the transom. 

Q. Fell out through the transom. How did she fall, if : 
you know? 

A. Over on her head—head foremost through the tran- 
som. 

Q. How high is that transom above the floor? 

A. Six feet, I think, 
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Q. State whether or not she complained of her head at 
any time after this fall. 

A. Yes, sir; she did at the time we picked her up, and 
it bruised her head. 

Q. What did you do with her immediately following 
the fall? 

A. Picked her up and put her in bed. 

Q. How long did she remain in bed? 

A. Four or five days. 

Q. State how many times she complained of her head 
during this time she was in bed. 

A. She complained of her head all the time. 

Q. Did she locate that pain in any part of her head? 

A. Yes, sir; in the temples. 

Q. I will ask you what her habits were with reference 
to taking morphine? 

A. Well, she took morphine all the time I knew her— 
from the time she came to my house. 

Q. How did she take it? 

A. She took it in large quantities. 

Q. What effect did the morphine which she took have 
upon her? 

A. Made her sleepy, and kept her asleep for days at a 
time. 

Q. When was this fall, as near as you can locate it 

A. Somewhere about the middle of January ; some time 
in January, I could not say the date. 

This testimony is not denied. After the death of Kate 
Nichols, who was also known as Elsie Williamson, the 
body was removed to the basement of an undertaking es- 
tablishment and a post-mortem examination held under 
the direction of the coroner. No bruises or marks of any 
kind indicating violence were found upon the body, but 
upon removing the skull-cap there was a discharge of five 
or six ounces of blood and bloody water. On the right 
side of the head was a large clot of blood about as large as 
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a person’s hand. The brain also adhered to the mem- 
branes. It is claimed that three distinct hemorrhages had 
taken place which the doctors who made the examination 
professed to be able to distinguish by reason of the color 
of the extravasations. The surface of the brain on the 
right side was partially compressed and of a deeper red 
color. No doubt the hemorrhage caused the death of Kate 
Nichols, but the cause of the hemorrhage is in doubt. 

On behalf of the state it is claimed that on the night of 
the 18th of February, 1891, the plaintiff in error inflicted 
blows on the woman which caused the injury. The testi- 
mony tends to show that on the night in question the 
plaintiff in error roomed with the deceased ; that both had 
been drinking and that they quarreled ; that he struck her 
a number of blows. The proof upon this point is quite 
conflicting, but there is no doubt that by reason of the 
blows or other cause her face was considerably swollen and 
one eye nearly closed for three or four days. She seems 
to have recovered from this in a few days and visited one 
or more saloons, and wrote a number of friendly letters to 
the plaintiff in error, in effect asking him to call on her. 
No physician was called till the 2d day of March, 1891, 
when Dr. Chadwick was called. She complained of her 
head and he prescribed various remedies. He visited her 
during the 4th and 5th of the month and she died on the 
6th of the same month. Thedoctor, who was a witness on 
behalf of the state, testifies : 

Q. On the occasion of your visits to the deceased, upon 
Wednesday and Thursday of the week you treated her and 
the week of her death, did she say anything to you as to 
the character of any injury received by her to her head? 

A. Yes, sir. 

Q. On which day was it? 

A. Thursday afternoon. 

Q. That was the day preceding her death. 

A. Yes, sir. 
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Q. I wish you would now state what that was. 

A. Well I was trying to get at the cause of the head- 
ache, or the cause of the head trouble, and after I had 
asked her a great many questions, and after she had cried 
and spoke about dying, she then asked me if blows on the 
head could produce a severe headache, and then I asked 
her the form of the injuries she had received, and she said 
she had been struck with the hand, and I asked her if she 
was knocked against the wall, the bed, or the floor, and 
she told me she had not been, and I told her then I didn’t 
think they could be. 

Q. Did she say how many blows she had received with 
his fist? 

A. No; she didn’t say fist, she said hands. 

The post-mortem examination seems to have been made 
simply for the purpose of ascertaining the cause of death, 
it being supposed that she had died from the use of mor- 
phine. So far as we can judge, no great care was taken in 
conducting the examination. It was conducted in the 
basement of the building by gas light, and no attempt was 

_ made to use the microscope or to make a close scrutiny of 
the veins and arteries. On the part of the defense, hy- 
‘pothetical questions were propounded to a number of phy- 
siciane as to the probable cause of death. Two questions 
of this kind were propounded to Dr. Gapen which were 
objected to, a8 not containing a fair statement of the evi- 
dence, which objections were sustained. The objections to 
the third question, however, were overruled and it may 
therefore be regarded as a fair resume of the cause. It is 
as follows: 

Q. Doctor, I desire to ask you this question: Take a 
woman twenty-eight to thirty years of age at the time of 
her death, who, several years prior to her death, was an in- 
mate of a house of prostitution; who about that time was 
examined by a physician for a sore upon the private part 
of her body; who, a little less than a year prior to ler death, 
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became an inmate of another house of prostitution, remain- 
ing there some seven or eight months; who, during her stay 
in such house, was continuously and constantly addicted to 
the excessive use of intoxicating liquors, particularly alco- 
holic stimulants; who went upon protracted sprees during 
that time, remaining drunk for weeks at a time; who took 
morphine in large quantities, and on imany occasions, with- 
out prescriptions from a physician; who during that time, 
and while under the influence of liquor, and afterwards 
suffered severe headaches, such headaches being of frequent 
occurrence; whose appearance and actions during such 
time were those of a crazy person; who three days before her 
death was at a saloon drinking hot whisky and apparently 
in good health; who had headaches two days before 
her death and vomited; who talked of her death the 
afternoon before she died; at 2 o’clock that afternoon her 
pulse was 50 to 52, her pupils were finally contracted, and 
respiration normal ; who became weaker from that time 
on until she sank in a state of coma, dying about half past 2 
the fullowing morning. The post-mortem was held on 
the day following her death. The brain and other organs 
were examined. All of the organs were found to be in a 
normal condition except the brain and lungs. Some pleu- . 
ritic adhesions were found in the right lung, but no signs 
of disease were found. The skull-cap was removed and 
found unusually attached to the membranes of the brain ; 
and there was a flow of water, serum, and blood, between 
five and six liquid ounces, There was an inflammatory 
adhesion between the skull-cap and the membranes cover- 
ing the outside of the brain. The membranes of the 
right side being quite tense and of a bluish dark or brown- 
ish color; those lying on the left side were clear. Then 
the brain was removed, detaching it from in front back- 
wards. The bones were examined for evidence of fracture, 
but none was found. The brain was then taken out and 
laid on a table. Additional clots that might have gath- 
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ered were then washed off and an incision was made from 
the fore part backward, putting the membrane that sur- 
rounds the brain into two equal divisions; each portion of 
the membrane was then detached from the brain. On one 
of her drunken sprees was locked in her room, and during 
that time, while under the influence of liquor, jumped 
through a transom over the door, striking her head upon 
the hall below outside, causing a bruised condition of the 
head at the time, said blow upon the head from the fall 
through the transom occurring between five and seven 
weeks before her death. Who had suffered for several 
months from pelvic abscess, during which time she was 
largely confined to her room, not drinking during that time, 
but taking large quantities of morphine; who, fifteen days 
before her death, had a quarrel with a man in her room one 
night, who struck her several blows with his hand upon the 
back, shoulders, arms, face, and head, until her eyes, ears, 
face, and head were bruised and black; who was confined 
to her room for some four days afterwards, during which 
time she complained of headaches and suffered pain ; who, 
four days afterwards, was around about the house and out 
on the streets; who, six days afterwards, said she was well, 
and was sewing all day; who, from that time until the 
day before her death, was out upon the streets visit- 
ing saloons in tlie city; who, during that time, drank 
whiskey, and was under the influence of liquor; who, 
after said quarrel, continued to ply her vocation as a 
prostitute, receiving company ; who, sometwo weeks before 
her death, fell down a flight of stairs, bruising her head, 
accompanied by nose bleeding and unconsciousness; who 
went to the office of a physician four days before her death 
and complained of severe headaches, and that she was 
weak, her tongue was coated, her bowels were constipated, 
and that she was sick. ‘That in the inner side or inner sur- 
face of the membrane on the right side there was found 
quite an extensive clot, between four and five inches in 
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length, and three or four inches in width, and one-sixth of 
an inch in depth, extending from the anterior middle and 
posterior lobes of the right side of the brain. There was 
a second and third clot lying upon the surface of the first 
clot, but smaller. These clots lay between the pia mater 
and the brain, with no membrane between them. The 
membrane on the left side was normal in character. Be- 
tween the convolutions of the brain on the right side, in 
the sulsi, was found organized material which had been 
produced from the blood which was found attached to the 
membrane. Upon examining the interior of the brain no 
signs of disease were found. No microscopic examination 
was made. The post-mortem was with the naked eye, and 
took place in the underground basement of an undertak- 
ing shop by gas light; the time occupied by the post-mor- 
tem was between an hour and an hour and three quarters. 
From the facts here recited, the symptoms described, and 
the post-mortem disclosed, can you state whether the death 
of the deceased resulted from external violence or not? 

A. I could not state from that as to what the cause of 
death was. °*_ 

The same questions were asked four other reputable 
physicians and were answered in the same way. Rogers, 
in his valuable work on Expert Testimony (2d Ed.), sec. 
49, says: “The opinions of physicians are also received 
as to the cause of the death of any particular person; such 
opinions being founded either upon a personal knowledge 
of the facts of the case or upon a statement of the symp- 
toms of the disease as detailed by others. If such opin- 
ions were not received it would be impossible in many 
cases to prove the cause and manner of death, especially in 
those cases where there was no one present at the time of 
death. In such cases the opinions of physicians and sur- 
geons who have made a post-mortem examination of the 
deceased seem to be necessary in order to ascertain the facts 
and clear up the mystery.” (Pitts v, State, 43 Miss., 472; 
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State v. Bowman, 78 N. Car., 509; Shelton v. State, 34 
Tex., 666; State v. Baptiste, 26 La. Ann., 134, 137; State 
v. Smith, 32 Me., 370; Mitchell v. State, 58 Ala., 418; State 
v. Pike, 65 Me. 111, 114; Polk v. State, 36 Ark., 117, 
124; Powell v. State, 13 Tex. Ct. of App., 244; Boyle ». 
State, 61 Wis., 440; Newton v. State, 21 Fla., 56; People 
v. Barker, 60 Mich., 277; People v. Foley, 64 Id., 148; 
Schneider v. Manning, 121 Ill., 376; Max., Cr. Pro., 601.) 
This no doubt is the law. The difficulty in this case is 
that no one of the physicians testified positively that the 
blows inflicted by the plaintiff in error were sufficient to 
produce death, while they all agree that cerebral hemor- 
thage may be produced by many causes, and that the habits 
of life of the deceased, as shown by the testimony, were 
very liable to produce such hemorrhage. ‘This being the 
state of the proof, it is not sufficient to show that the 
plaintiff in error caused her death. It may be said that 
there is some testimony in support of that theory, and that, 
as the evidence is conflicting, the verdict will not be set 
aside. The answer to this is, that the verdict must be 
based upon the testimony, and there is not sufficient evi- 
dence to show the guilt of the prisoner. Like the stream 
that cannot rise higher than its source, so the verdict of a 
jury cannot go beyond the evidence. Constitutional guar- 
antees of a fair trial would amount to very little, if courts 
did not scrutinize the evidence in a case to see that the 
verdict was based upon it. A blow or series of blows by 
the open hand are not ordinarily fatal, in factgare rarely 
so, and it devolves upon the state so to prove that such was 
the result here. This it has failed to do. The judgment 
of the district court is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Union Nati. BANK oF OMAHA V. MicHAEL HICKEY. 
{FILED MARCH 23, 1892.] 


Garnishment: OrpER ConcLusive. Ina proceeding of garnish- 
ment in aid of execution, under sections 244-249 of the Code, 
where the garnishee has been properly served with summons 
and appeared and answered,and an order been made by the 
court requiring him to pay a certain sum owing by him to the 
debtor into court, such order is final and will be conclusive un- 
less appealed from. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


George E. Pritchett, for plaintiff in error, cited: Schlue- 
ter v, Raymond, 7 Neb., 282; Hollingsworth v. Fitzgerald, 
16 Id., 495; Wilson v. Burney, 8 Id., 45; Clark v. Foa- 
worthy, 14 Id., 242. 


George F. Wittum, contra, cited : Schlueter v. Raymond, 
7 Neb., 232; Wilson v. Burney, 8 Id., 42; Hollingsworth 
v, Fitagerald, 16 Id., 49%. 


MaxweE.t, Cu. J. 


In October, 1888, the defendant in error instituted pro- 
ceedings in aid of execution against George D. Edson. 
Summons in garnishment was served on the plaintiff in 
error, which appeared and answered, whereupon the court 
made an order as follows: 


“MicHaEL HickEy 
v Ordér of Garnishment. 
Grorce D. Epson. 


“And now, on the 24th day of April, 1888, it appearing 
from the answer and amended answer of the Union Na- 
tional Bank, by J. W. Rodefer, its cashier,.garnishee in 
the above entitled cause, that said bank had on the 15th 
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day of March, 1888, personal property, to-wit, money in 
the sum of $228, and on the 17th day of April, 1888, be- 
ing the date of said bank’s first answer herein, the sum of 
$325 of the defendant’s, George D. Edson, attorney, sub- 
ject to attachment in its possession and under its control as 
acredit to George D. Edson, attorney: It is therefore or- 
dered by this court that said bank forthwith pay into the 
clerk of this court, Frank E. Moores, out of the money 
under its control or in its possession at any time since the 
15th day of March, 1888, belonging to or credited on its 
bank account books of George D. Edson, attorney, the sum 
of $325, and that said bank be thereupon discharged as 
garnishee herein, the said money to remain in the hands of 
the clerk, subject to the future order of the court. 

“GEORGE W. Doane, 

“Judge of District Court.” 

The order being complied with, an action was brought 
thereon and judgment for the sum of $370.50 rendered 
against the plaintiff in error and in favor of the defendant 
in error. The question presented is the conclusiveness of 
an order of garnishment after the judgment. 

Sec, 244 of the Code provides: “In all cases where an 
execution issued upon any judgment of a court of record, or 
of a justice of the peace, shall be returned by the officer, 
in whose hands the same was placed for service, unsatisfied 
for want of sufficient property whereof to levy and col- 
lect the same, and the judgment creditor in such execution, 
his agent or attorney, shall file an affidavit in the office of 
the clerk of the court, or justice of the peace, from which 
said execution issued, that he has good reason to and does 
believe that any person or corporation (naming them) have 
property of and are indebted to the judgment debtor, the 
said clerk or justice of the peace shall issue a summons, as 
in other cases, requiring such person or corporation to ap- 
pear in court and answer such interrogatories as shall be 
propounded to him, it, or them touching the goods, chat- 
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tels, rights, and credits of the said judgment debtor in his, 
its, or their possession or control. 

“Sec. 245. The summons shall be made returnable, and 
the said persons or corporations shall be required to appear, 
as in ordinary cases of summons, and thereafter like pro- 
ceedings shall be had therein, and said garnishees shall be 
held liable in all respects as in cases of garnishees before 
judgment. 

“Sec. 216. The summons shall be served as a summons 
in an original action is served; the said persons or corpo- 
rations so summoned shall be liable to the judgment cred- 
itor in said execution for all property, moneys, and credits 
in his, its, or their hands, or due from him, it, or them to 
the judgment debtor, in said execution, at the time of and 
which may come into his, its, or their hands or control after 
the service of said summons. 

“Sec, 247. No proceedings against such garnishee or 
garnishees shall be quashed, or such garnishee or garnishees 
discharged, by reason of any informality or irregularity 
merely of the affidavit or summons provided for in this 
artic.e. 

“Sec. 248. In cases where the garnishee in answering 
such interrogatories shall disclose that he has property in 
his possession or under his control belonging to the defend- 
ant or defendants in execution, the court shall order the 
same to be taken and sold by the officers upon execution, 
as in other cases, 

“Sec. 249. In cases where the garnishee in answering 
such interrogatories shall disclose that he is indebted to the 
defendant in execution, the court shall order the garnishee 
to pay over the amount found to be due from the said 
garnishee to the defendant in execution, which amount 
shall be collected by execution, as in other cases, as near as 
may be, and such amount when paid or collected shall be 
credited on the original judgment, and the garnishee shall 
be credited for the amount so paid or collected.” 
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Under these provisions it has been uniformly held by 
this court that the order was conclusive unless appealed 
from. (Hollingsworth v. Fitzgerald, 16 Neb., 492; Schlueter 
v. Raymond Bros., 7 Id., 281; Wilson v. Burney, 8 Id., 
39.) In the case last cited the judgment was in the form 
of an order, as in the case at bar, and an action was brought 
thereon. Under the statute the court may render judg- 
ment against the garnishee, and execution may be issued 
thereon; but an order to pay the money into court in such 
case is a final order, which will be conclusive unless 
reversed on appeal. If a garnishee is in doubt as to the 
rights of the parties in a case like that under consideration 
he should state all the facts in his answer, and if he claims 
that the order is wrongfully rendered, have the same 
reviewed on error. In ordinary proceedings in garnish- 
ment the garnishee is liable to suit only after a judgment 
has been recovered against the debtor; but in proceedings 
in aid of execution the debt has been reduced to judgment 
and therefore the statute authorizes direct proceedings 
against the garnishee. This case comes directly within 
that of Wilson v. Burney, and is affirmed. The second 
point in the syllabus in the latter case will be amended to 
show that the garnishment was in aid of execution, The 
judgment is 


AFFIRMED, 


THE other judges concur. 
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C. Rakes ET AL., APPELLEES, v. N. H. Brown 
ET AL., APPELLANTS. 


{FILED Marc# 23, 1892.] 


1. Witnesses: CoMPETENCY. Under section 329 of the Code, a 


person, having a direct legal interest in the result of an action in 
which the adverse party is the representative of a deceased person, 
is precluded from testifying to any transaction or conversation had 
with such deceased person, unless the evidence of the deceased 
has been taken and read on the trial by the adverse party in 
regard to such transaction or conversation, or unless such repre- 
sentative has introduced a witness who has testified in regard to 
such transaction or conversation. 


2. Descent: ADMINISTRATION. On the death of an intestate his 


ao 


lands immediately descend to his heirs subject to the right of 
possession by the administrator, pending administration, and to 
his power to sell the real estate to pay the debts of the estate, in 
case the personal property is insufficient for that purpose. 


. Action Quia Timet: DEATH oF PLAINTIFF: REVIVOR. 


Where, pending an action to set aside a deed to real estate, and 
to quiet title, the plaintiff dies intestate, the action may be re- 
vived and continued in the names of the heirs at law of such 
deceased person. 


4. Revivor. The mode provided by title 13 of Civil Code, for re- 


viving actions by conditional order of revivor, is not exclusive. 
Section 45 of the Code confers authority upon the court to allow 
the action to be prosecuted by or against the representatives or 
successors in interest of a deceased party. For this purpose 
supplemental pleadings may be filed and summons served as in 
the commencement of au action. (Fox v. Abbott, 12 Neb., 333; 
Carter v. Jennings, 24 O. St., 182.) 


Held, That the present case was properly revived in the 
names of the heirs of the deceased plaintiff. 


6. Evidence held to sustain the findings and decree of the district 


court. 


APPEAL from the district court for Cass county. Heard 
below before CHAPMAN, J. 
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Gregory, Day & Day, for appellant Brown, cited: 
Tiedeman, Real Prop., sec. 801; Rockwell ». Brown, 54 
N. Y., 213; Murdock v. Gilchrist, 52 Id., 246; Lake v. 
Gray, 35 Ia., 462; Rhine v. Ellen, 36 Cal., 362; Stritz v. 
Hartman, 26 Neb., 33; Sprague v. White, 35 N. W. Rep. 
[Ia.], 751; Taylor v. R. Co.,8 Pac. Rep. [Cal.], 436; 
Hodge Ezx’s v, Amerman, 2 Atl. Rep. [N. J.J], 257; Hafter 
v. Strange, 3 S. Rep. [Miss.], 190; Loomis v. Wadham, 8 
Gray [Mass.], 557; Church v. Burghardt, 8 Pick. [Mass.], 
127; Pancake v. Cauffman, 7 Atl. Rep. [Pa.],67; Pritch- 
ard v. Pritchard, 34 N. W. Rep. [Wis.], 506 ; Johnson v. 
Johnson, 52 Ia., 586; Townsend v. Little, 109 U.S., 504; 
Fair v. Stevenot, 29 Cal., 486; Truesdale v. Ford, 37 IIl., 
210; Smith v. Yule, 31 Cal., 181; Hansen v, Berthelsen, 
19 Neb., 439; Smith v. Palmer, 6 Cush. [Mass.], 513. 


Davis & Stevens (Jacob Fawcett, of counsel), cited: 
Hatch v. Bayley, 12 Cush. [Mass.], 27; Lynn v. R. Co, 
60 Md., 404; Mead v. Conroe, 113 Pa. St., 220; Burn- 
ham v. Noyes, 125 Mass., 85; Allen v. Wheeler, 4 Gray 
[Mass.], 123; Magenau v. Bell, 14 Neb., 7; Miller v. 
Hurford, 13 Id., 22; Roberts v. Swearingen, 8 Id., 371. 


Byron Clark, and A. N. Sullivan, contra, cited: Pell v. 
McElroy, 36 Cal., 268; Sheerer v. Cuddy, 24 Pac. Rep. 
[Cal.], 713; Wood v. Krebbs, 30 Gratt. [Va.], 715; 
Rorer Iron Co. v. Trou, 5 Am. St. Rep. [Va.], 297; Bay- 
nard v. Norris, 46 Am. Dec. [Md.], 647; Pendleton », 
Fay, 2 Paige [N. Y.], 202; Graff v. Castleman, 16 Am. 
Dee, [Va.], 741; Baster v. Sewell, 3 Md., 341; Daniels v. 
Davidson, 16 Ves. [Eng.], 247; Boone v. Chiles, 10 Pet, 
[U. 8.], 211; Forey v. Bigelow, 56 Ia., 383; Booth o. 
Small, 25 Id., 179; Clement v. Perry, 34 Id., 564; Roger 
v. Hussey, 36 Id., 667; Tiedeman, Real Estate, sec. 697. 


23 


306 NEBRASKA REPORTS. [VoL. 34 


Rakes v. Brown. 


Norvat, J. 


This action was commenced in the court: below on the 
30th day of January, 1888, by John C. Rakes to set aside 
two warranty deeds and a mortgage covering the north- 
west quarter of section 6, in township 10 north, of range 
14 east, in Cass county, and to quiet the title to said land 
in the plaintiff. One of the deeds was executed on the 
28th day of October, 1887, by John C. Rakes to the de- 
fendant Charles L. Blazer, and the other was made on the 
13th day of January, 1888, by Charles L. Blazer and 
wife to the defendant Norman H. Brown. The morigage 
was given by said Blazer and wife to the defendant How- 
ard E. Schoeck on December 15, 1887. These instruments 
were duly recorded prior to the bringing of the suit. 

In January, 1889, while the action was pending and un- 
determined, the plaintiff died, and the suit was revived in 
the name of Benjamin Albin, as administrator. After- 
wards the heirs of John C. Rakes, deceased, by order of 
the court, were permitted to intervene and prosecute the 
suit in their own names. 

There was a trial to the court, with findings and a decree 
in favor of the heirs. 

The undisputed testimony shows that John C. Rakes 
had been the owner of the land in dispute for more than 
twenty years prior to the making of the conveyance to 
Blazer. In 1887 an agreement of some kind was entered 
into between Rakes and Blazer, whereby the latter set up 
a saw mill upon lands adjoining the quarter section in con- 
troversy, which Rakes claimed to own, for the purpose of 
manufacturing the timber thereon into lumber. It appears 
that Rakes had only an estate by the curtesy in the timber 
lands, and an action was commenced in the fall of 1887, 
in the district court of Cass county, by the owners of the 
legal title to the lands enjoining Rakes and Blazer from 
cutting the timber. Not long afterwards the 160 acres in 
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dispute was conveyed to Blazer, who at the time executed 
and delivered to Rakes the following writing: 

“T, the undersigned, do hereby agree to deed to John C. 
Rakes, at any time he wishes, the following described 
property, to-wit: The northwest quarter (3) of section six 
(6), township ten (10) north, of range fourteen (14); and I 
furthermore agree that the said John C. Rakes shall have 
full control of said lands until his death. 

“ Witness my hand this 28th day of October, A. D. 
1887. , C. L. Biazer. 

“Tn presence of — 

“ WiLLetr PoTTENGER.” 


The deed was executed at the home of Rakes, a few 
miles from Plattsmouth, The deed and the writing copied 
above were prepared by Blazer beforehand, the deed be- 
ing signed as a witness by one W. O. Shields before it was 
presented to Rakes for execution. The only persons pres- 
ent when it was acknowledged were Rakes and Blazer and 
Mr. Pottenger, who, at Blazer’s request, went with him 
from Plattsmouth for the purpose of taking the acknowl- 
edgment of Mr. Rakes. What conversation took place 
when the deed was executed does not appear. But two of 
the persons then present are now living, Blazer and Pot- 
tenger, and although both were witnesses on the trial, they 
failed to state a single word that was spoken while they 
were at Mr. Rakes’s house. Mr. Pottenger, in his testi- 
mony, does say that no consideration was paid by Blazer 
at the time the deed was executed and delivered, and this 
is not disputed by any other evidence. There is no pre- 
tense that anything was subquently paid for the land, but 
it is contended by appellants that the consideration had 
been previously received by Mr. Rakes, There is in the 
bill of exceptions some testimony, if accepted as true, 
which would warrant such an inference, 

The appellant Blazer testified substantially that he pur- 
chased of Rakes, in September, 1887, all the timber then 
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growing on certain lands claimed by Rakes, for the pur- 
pose of cutting the same into lumber; that he paid Rakes 
on the purchase $2,000 in money at the Staddleman House 
in Plattsmouth about a week after the contract of pur- 
chase was made; that he moved a saw mill on the timber 
lands with which to saw the timber, but was prevented 
from so doing on account of the injunction suit above re- 
ferred to; that failing to get the timber, Blazer and Rakes 
estimated the amount of lumber it would make, and took 
the difference between the price Blazer was to pay for the 
timber and what he had the lumber sold for as the amount 
of his anticipated profits in the transaction, which Blazer 
states amounted to over $4,000, and that the conveyance 
of the land involved in this litigation was made in set- 
tlement of the $2,000 previously advanced on the timber, 
and the loss of anticipated profits sustained by Blazer by 
reason of his failure to obtain the timber. No other wit- 
ness testifies to the alleged transaction between the parties. 
Blazer’s testimony is very much weakened, if its force is 
not entirely destroyed, by his answers to interrogatories 
propounded on cross-examination. He was unable to 
satisfactorily state the sources from which he obtained the 
$2,000 he claims to have paid to Rakes, besides it is estab- 
lished by the testimony of creditable witnesses that Blazer 
at the time was in straitened financial circumstances; that 
he had borrowed several hundred dollars of a Plattsmouth 
bank to invest in mill machinery, and for the payment of . 
the loan thus made, Rakes signed the note with Blazer as 
security, which note remains unpaid, and has been pre- 
sented as a debt against Rakes’s estate. Blazer testified 
that he drew about $500 of the money he claims to have 
paid to Rakes from the Bank of Commerce of Omaha. 
This testimony is contradicted by the testimony of Frank 
Barber, the balance book clerk of the bank at the time. 
He testified that Blazer only drew from the bank in Sep- 
tember, 1887, in which month it is claimed the $500 was 
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received, ten checks, aggregating $67.50, and after these 
were paid there was a balance of twenty-one cents in the 
bank to Blazer’s credit. The giving of the writing prom- 
ising to reconvey the farm to Rakes on demand is entirely 
inconsistent with the idea that Blazer bought and paid for 
the property. The agreement was not conditioned upon 
Rakes paying asum of money. Why did Blazer agree to 
reconvey upon the sole condition of a demand being made, 
if he was the absolute owner of the property? There are 
many other circumstances appearing in the evidence which 
are against the position contended for by appellants, and we 
are not prepared to say that the court below was not war- 
ranted in rejecting the entire testimony of Blazer, and 
finding that the conveyance was without consideration. 
We think the findings, as to him, are justified by the evi- 
dence. In reaching this conclusion we have not overlooked 
the testimony of the witness Walker, which it is claimed 
corroborates Blazer as to the payment of the money to 
Rakes. He testified that he saw Blazer pay some money 
to Rakes at the Staddleman House, the amount he did not 
- know, but there was some talk of $2,000. Walker had 
never seen the person to whom he claims the money was 
paid prior to that time, nor since. He describes the man 
as sixty or sixty-five years old, having dark whiskers on his 
chin, mixed with gray. The testimony of persons who 
were well acquainted with Rakes in his lifetime is to the 
effect that he was nearly eighty years old, his whiskers and 
hair were very white, and that he wore no beard on the 
chin, From which it could be inferred that the person 
Walker saw was not Rakes. Such, doubtless, was the 
conclusion reached by the trial court, and with which we 
are content. , 

Again, under section 329 of the Code of Civil Proced- 
ure, Blazer was not a competent witness to testify to trans- 
actions had with Rakes, the deceased. This section pre- 
cludes a person having a direct legal interest in the result 
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of a cause, where the adverse party is the representative 
of a deceased person from testifying to any transaction or 
conversation had with such deceased person, unless the 
evidence of the deceased is read on the trial by the adverse 
party, in regard to such transaction or conversation, or 
unless such representative shall have introduced a witness 
who testified in regard to such transaction or conversation. 
The greater portion of the testimony of Blazer relates to 
an alleged transaction had between him and Rakes, and 
being received over the objections of the appellees, should 
not be considered in determining this appeal. 

We will next consider the case as between the appellees 
and the appellants Schoeck and Brown. Blazer gave 
Schoeck a mortgage on the property for $350, but whether 
there was any consideration for the same, the record fails 
to disclose; nor was any evidence introduced by Schoeck 
tending to show that he was an innocent mortgagee with- 
out notice of the rights of Rakes. 

As to the deed from Blazer to Brown, the evidence shows 
that the consideration for the same was certain real estate 
in Omaha conveyed by Brown to Blazer, subject to the in- 
cumbrances thereon. The testimony introduced by appel- 
lees tends to show that the Omaha property was at the time 
mortgaged for almost its full value, while the testimony 
offered on behalf of appellant Brown is to the effect that 
the value of the property, above the incumbrances, equaled 
the value of the farm received in exchange. After a care- 
ful examination of the testimony we have reached the con- 
clusion that the preponderance of the evidence is not against 
appellees on the question of value, nor can Brown success- 
fully maintain that he is an innocent purchaser of the farm 
without notice. He was a stranger to Blazer, never having 
met him until the day preceding the exchange. Brown 
never saw the land until after the deed was executed and 
delivered. He made the trade upon an abstract of title of 
the farm produced by Blazer, after consulting with Odell 


VoL. 34] JANUARY TERM, 1892. 311 


Rakes v. Brown. 


Brothers, loan agents of Council Bluffs, by telephone as to 
the quality of the land. Rakes had been the owner of the 
land for many years. About ninety acres were in cultiva- 
tion, and the entire 160 acres had been under fence, al- 
though prior to the conveyance it was destroyed, but many 
of the posts were yet in the ground, which indicated where 
the fence had- been. There was no house or other build- 
ings on the land. In 1887, and for previous years, it was 
cultivated by a tenant, who resided upon adjoining lands 
claimed by Rakes. The real estate in dispute was known 
and regarded by the neighbors as a part of the Rakes farm. 
Rakes at the time was residing upon adjoining lands, 
Blazer has never been in possession. We think the char- 
acter of Rakes’s possession was sufficient to impart con- 
structive notice to Schoeck and Brown of his rights and 
interest in the property. (Forey v. Bigelow, 56 Ia., 383; 
Booth v. Small, 25 Id., 177; Clement v. Perry, 34 Id., 
564.) 

Counsel for appellant Brown, in the brief, call our atten- 
tion to the testimony of one J. W. Foster, a real estate 
agent of Omaha, wherein he states that he visited the land 
in company with Blazer in December, 1877, with a view 
of trading some Iowa property for it, and while on the trip 
was introduced by Blazer to a man by the name of Rakes, 
of whom he inquired the value of the farm, who replied 
that he considered it. worth $35 per acre, and that he had 
sold it to Blazer. From which it is claimed appellees are 
now estopped from asserting that Rakes had not parted 
’ with his title to the farm. We do not think such is the 
case. No estoppel is pleaded; nor is there any proof 
tending to show that the statement, which it is claimed 
Rakes made to Foster, was ever communicated to Brown. 
Hence it does not appear that the latter was in any way 
‘misled thereby. Moreover, the evidence is not conclusive 
that the person Foster was introduced to, and had the con- 
versation with, was John C. Rakes. 
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It is insisted that the case was improperly revived in the 
name of the administrator. 

Section 463 of the Code provides that “Upon the death 
of the plaintiff in an action it may be revived in the names 
of his representatives, to whom his right has passed. 
Where his right has passed to his personal representative, 
the revivor shall be in hisname; where it has passed to his 
heirs or devisees, who could support the action if brought 
anew, the revivor may be in their names.” 

To whom did the right of action pass? ‘There can be 
no doubt that on the death of John C. Rakes his lands 
descended immediately to his heirs, subject to the right of 
his administrator to the possession thereof, and to the rents 
and profits arising therefrom during the settlement of the 
estate, and subject further to the power of the administra- 
tor to sell the real estate to pay the debts of the decedent in 
case the personal property is insufficient for that purpose. 
We suppose an action like this may be revived in the name 
of the personal representative of a deceased plaintiff, where 
the real estate is needed for the payment of debts against 
the estate. In the present case no such claim is set up in 
the petition of the administrator to revive the action. He 
therefore failed to show that he was entitled to have the 
case revived in his name. We are unable to see how 
the appellants were prejudiced by the revival in the name 
of the administrator, as no decree was rendered in his 
favor, but in favor of the heirs of John C. Rakes, deceased. 
The real estate having descended to the heirs at law, the 
right of John C. Rakes, on his death, passed to them and 
they had the legal right to have the action revived and 
continued in their names. It appears from the record that 
the heirs were permitted, without objection, to file a peti- 
tion and prosecute the suit in their own names. Their ad- 
mission as parties plaintiff, by order of the court, without’ 
complaint from any one, was, in effect, a revivor of the ac- 
tion in the names of the heirs by consent of parties. No 
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objection was raised to their prosecuting the suit until after 
the cause reached this court. True, no conditional order 
of revivor in the names of the heirs was made by the dis- 
trict court. But the mode provided by title 13 of the 
Civil Code, for reviving actions by conditional order, is not 
exclusive. Section 45 of this Code provides, among other 
things, that “in case of the death, or other disability, of the 
party, the court may allow the action to continue by or 
against his representative or successor in interest.” It has 
been held that the proper practice to revive an action under 
this section is by filing supplemental pleadings, and the 
service of summons, as in the commencement of an action. 
(Fox v, Abbott, 12 Neb., 333; Carter v. Jennings, 24 O. 
St., 182.) In this case no summons was necessary, as all 
the parties voluntarily appeared. The decree of the dis- 


trict court is 
AFFIRMED, 


THE other judges concur. 


Feper, Nuspaum & Co, Et AL. v. E. SoLoMON ET AL, 
[FILED Marcu 23, 1892.] 


Lost Pleadings: TriaL: VeRpicr Set Asipz During the 
pendency of the action in the district court, all the pleadings 
were lost, and have not since been found. The action was tried 
and a verdict returned in favor of the plaintiffs, in the absence 
of defendants and their attorney, without the substitution of 
copies of the lost pleadings. Held, That the verdict be set aside 
and a new trial granted. (Grimison v. Russell, 11 Neb., 469.) 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


Montgomery & Jeffrey, for plaintiffs in error. 
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M. A. & J. C. Hartigan, contra. 


Norval, J. 


Prior to the trial in the lower court all the pleadings in 
the case were lost, and have not since been found. The 
cause was tried to a jury and a verdict returned in favor of 
plaintiffs below, in the absence of the defendants and their 
attorney, without there being any pleadings in the files of 
the court. No order had been made for the substitution 
of copies of the original pleadings lost, nor had copies 
thereof been substituted. 

We are all of the opinion that the court erred in per- 
mitting the trial of the action under the facts stated. The 
case comes clearly within the opinion in Grimison v. Russell, 
11 Neb., 469. There the action was tried to the court and 
taken under advisement. After the trial, but before judg- 
ment, the pleadings were lost. It was held that the court 
erred in entering judgment without the pleadings or sub- 
stituted copies being on file. The reasons for the rule are 
clearly stated in the opinion filed by Justice Lake, which 
we think is a correct exposition of the law, and it is un- 
necessary to enter upon a discussion of the question. The 
case cited is decisive of this. 

It is claimed the error was cured in this case, for the 
reason that after verdict and filing of the motion for a new 
trial the defendants in error filed alleged copies of the 
original pleadings. We do not yield assent to the proposi- 
tion. With the lost pleadings unsupplied before trial the 
court could not correctly state the issues to the jury. Ob- 
viously, it could not do so without knowing what the plead- 
ings contained. The effort of the trial judge to correctly 
instruct the jury as to the issues involved in the case was, 
unsuccessful, if the copies supplied by the plaintiff below 
after verdict, are true copies of the original pleadings. The 
substituted petition is in the usual form of such pleading - 
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in an action upon an attachment bond; yet the court told 
the jury that the action was for the wrongful, malicious, 
and unauthorized issuance of the writ of attachment and 
was not founded on the undertaking in attachment. Thus 
the cause was submitted to the jury upon issues not pre- 
sented by the substituted pleadings, which, doubtless, would 
not have occurred had the same been supplied before the 
commencement of the trial. The judgment is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Patrick McEvoy y. GREEN SwayZE, 
[FILED MaxRcH 23, 1892.] 


1, Onus Probandi. The burden of proof is upon the plaintiff to 
establish by a preponderance of the evidence, every material 
averment in the petition which is controverted by the answer. 


Under the pleadings in the case, held, that the burden 
of proof rested upon the plaintiff to establish the contract sub- 
stantially as alleged in the petition, and also the breach thereof 
ag therein averred, 


Error to the district court for Douglas county. Tried 
below before HopEwELt, J. 


Irvine & Clapp, and H. D. Estabrook, for plaintiff in 
error, cited: Breeding v. Stoneman, 6 J. J. Marsh. [Ky.], 
377; Gilmore v. Wilbur, 18 Pick. [Mass.], 517;. Whiting 
v. Sullivan, 7 Mass., 107; Harrison v. Luke, 14 M. & W. 
[Eng.,], 189; Berringer v. Iron Co., 41 Mich., 305; R. 
V. R. Co, v. Linn, 15 Neb., 240; George v. State, 16 Id., 
318; Sang v. Beers, 20 Id., 374. 
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George A. Magney, contra, cited: Williams v. Evans, 6 
Neb., 219; McPherin v. Russell, 41 N. W. Rep. [Ta.], 301; 
O. Life Ins. Co. v. Goodin, 10 O. St., 557; Dillon v. Rus- 
sell, 5 Neb., 489; Cropsey v. Averill, 8 Id., 157. 


Norvat, J. 


The defendant in error brought suit to recover the value 
of certain hogs and horses delivered by him to the plaint. 
iff in error, upon the ground of a failure of consideration 
therefor. There was a verdict for the plaintiff below for 
$608.98. 

The cause of action alleged in the petition is that in 
January, 1887, plaintiff contracted with defendant for the 
purchase of a certain tract of land in Merrick county, 
which defendant claimed to own, and that defendant was 
. to give plaintiff a warranty deed for said land for the sum 
of $650; that subsequently plaintiff delivered to defend- 
ant forty head of hogs and three horses in part payment 
of said purchase price, it being agreed that said horses and 
hogs were to be taken at the price of $500 to apply on 
said payment; that defendant did not give plaintiff a deed 
and has failed and refused to convey said land, though re- 
quested so to do; that plaintiff has learned and believes 
that defendant has not title thereto and cannot convey the 
same; that defendant has retained said stock and refuses 
to account for the same; that it is reasonably worth the 
sum of $500, and for which amount, with interest, plaintiff 
asks judgment. 

The defendant in his answer avers that he was the 
owner of a homestead certificate to the Jand in question 
and made no other claim of ownership than that evidenced 
by said certificate; that he sold said land and transferred 
said certificate to plaintiff in consideration of $650, but 
did not agree to warrant or defend said title, and denies all 
allegations of the plaintiff in that regard; admits the 
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transfer to defendant of the live stock and that said stock 
was to be received in part payment to the amount of $500, 
and denies every other allegation of the petition. 

The plaintiff replied by a general denial. 

The testimony of the plaintiff below and his witnesses 
tended to establish the cause of action set up in the peti- 
tion, while that introduced by the defendant went to show 
that he never agreed to deed the land in controversy to the 
plaintiff, but that the contract was that McEvoy was to as- 
sign a homestead certificate to Swayze, which he held on 
the lands, and that such certificate was transferred and de- 
livered to plaintiff at the time the stock was received. . 

The main question presented by the record is, upon whom 
was the burden of the proof under the pleadings and evi- 
dence in the case? The court upon this point instructed 
the jury as follows: 

“2, The court instructs the jury that the burden of 
proof is on the plaintiff to show that the defendant has re- 
ceived the stock as alleged, and that he has agreed to pay 
or allow therefor the sum of $500. The court further in- 
structs the jury that it is admitted that the defendant did 
receive the stock set out in plaintiff’s petition, and that the 
defendant did not execute and deliver to the plaintiff a 
warranty deed for the Merrick county land. The plaintiff 
therefore must recover in this action unless the defendant 
has shown that the stock has been paid for by him. 

“3. The burden of proof is on the defendant to show 
by a preponderance of the evidence that the contract with 
the plaintiff was as defendant alleges, namely, that he was 
to assign a homestead certificate to the plaintiff in consid- 
eration for the stock received and deliver such certificate 
and in this manner pay for said stock.” 

The court in these instructions did not state the correct 
rule as to the burden of proof. The answer does not 
admit the making of the contract pleaded by the plaintiff, 
but expressly denies all allegations of the petition relating 
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to the terms of the agreement, and then, after admitting 
the receipt of the stock and the price plaintiif was to re- 
ceive credit for, the defendant denies all of the allega- 
tions of the petition. The answer, therefore, put in issue 
the making of the contract and the breach thereof as set 
up in the petition. The affirmative matter averred in the 
answer is nothing more than an argumentative denial. 
Such allegations were entirely unnecessary, as the facts 
could have been proven under the general denial. The 
affirmative of the issue was upon the plaintiff. Unless 
he proved the contract substantially as alleged by him, and 
the breach of the same, by a preponderance of the evidence, 
he was not entitled to recover. The judgment is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


THe First NATIONAL Bank OF Pawnee City y. H. 
W. SPRAGUE. 


{FILED Marcu 23, 1892.] i: 


1. Banks: CoLLEcTIONS: DEFAULT OF CORRESPONDENT: LIABIL- 
1Ty. Where a bank receives for collection a note or bill pay- 
able at a distant point, with the understanding that such col- 
lection is an accommodation only, or that it shall receive no 
compensation therefor beyond the customary exchange, and it 
transmits such paper to a reputable and suitable correspondent 
at the place of payment, with proper instructions for the collec- 
tion and remittance of the proceeds thereof, it will not be liable 
for the defaults of such correspondent. 


: In such case the holder will be 
held to ave. assented to the employment in his behalf of such 
agents as are usually selected by banks in the course of business 
in making collections through correspondents, and the corre- 


2. 
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spondent so selected will, in the absence of negligence by the 
immediate agents and servants of the transmitting bank, be- 
come the agent of the holder only. 


7 . The exchange which is usually 
charged by banks for the transmission of money from one place 
to another, is not a sufficient consideration to support an implied 
undertaking to answer for the default of a correspondent, se- 
lected to make collections for customers according to the course 
of bnsiness of banks. 


Error to the district court for Pawnee county. Tried 
below before Broapy, J. 


Story & Story, for plaintiff in error, cited: Bank of 
Washington v. Triplett, 1 Pet. [U. 8.], 25; Wilson v. Smith, 
3 How. [U.8.], 764; Dorchester & M. Bank v. Bank, 1 
Cush. [Mass.], 177; Fabens v, Bank, 23 Pick. [Mass. ], 
330; Lawrence v. Bank, 6 Conn., 521; Hast Hadden 
Bank v. Scovil, 12 Id., 308; Allen v. Bank, 15 Wend. [N. 
Y.], 482; Jackson v, Bank, 6 Harr. & J. [Md.], 146; 
Citizens Bank v. Howell, 8 Md., 530; Tiernan v, Bank, 7 
How. [Miss.], 648; Bowling v. Arthur, 34 Miss., 41; 
Baldwin v. Bank, 1 La. Ann., 138; Hyde v. Bank, 17 La., 
560; Bank of Louisville v. Bank, 8 Baxter [Tenn.], 101; 
Mechanics Bank v, Earp, 4 Rawle [Pa.], 384; Bellmire v, 
Bank, 1 Miles [Pa.], 173; Aina Ins. Co. v. Bank, 25 IIL, 
248; Stacy v. Bank, 12 Wis., 629; Daly v. Bank, 56 Mo., 
98; Guelich v. Bank, 56 Ia., 484; Bank of Lindsborg »v. 
Ober, 3 Pac. Rep. [Kan.], 324; Allen v. Bank, 22 Wend. [N. 
Y.], 215; Bank of Republic v. Milliard, 10 Wall. [U. 8.], 
152; Bank v. Whitman, 6 Otto [U. 8.], 348; Dana »v. 
Bank, 90 Am. Dee. [Mass.], 216; Natl. Bank v. McDon- 
ald, 51 Cal.,64; Hancock v. Colyer, 96 Am. Dec. [Mass.], 
730. 


J. L, Edwards, contra, cited: Kent v. Dawson Bank, 13 
Blatchford [U. 8.], 237; Allen v. Bank, 22 Wend. [N. 
Y.], 215; Montgomery Co. Bank v. Albany, 3 Seld. [N. 
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Y.], 463; Reeves v. Bank, 8 O. St, 465; Van Wart v. 
Woolley, 3 Barn. & Cress, [Eng.], 439; Mackersy v. Ram- 
says, 9 Clarke & F. [Eng.], 818; Hoover v, Wise, 91 U. 
8., 308; Bank of Washington v. Triplett, 1 Pet. [U. 8.], 
25; Exchange Bank v. Natl. Bank, 112 U. S., 276; 
Tradesman’a Bank v. Third Natl. Bank, Id., 293; Mer- 
chants & M. Bank v. Stafford, 44 Conn., 567; Balbach v. 
Frelinghuysen, 15 Fed. Rep. [N. J.J, 675; Hyde v. Bank, 
7 Bliss [Ill.], 156. 


Post, J. 


On the 3d day of February, 1888, at Pawnee City, in 
this state, the defendant in error drew a sight draft on 
Davis & Wedd, residing at Canon City, Colorado, of 
which the following is a copy: 


“$85.75. First NaTIONAL Bank, 
“PawneEE City, NEs., Feb, 3, 1888. 

“ Pay to the order of First National Bank of Pawnee 
City, Neb., eighty-five and ,%5, dollars, with exchange and 
collection charges, value received, and charge the same to 
account of H. W. SpRAGue. 

“To Messrs. Davis & Wedd, Canon City, Colo, 

“No. C 5238,” 


The said draft was by the drawer left with the plaintiff 
in error, at its banking house in Pawnee City for collection, 
and by it forwarded for collection to the Exchange Bank 
of Canon City, Colorado, and by the latter collected in 
full from the drawees. The last named bank failed with- 
out having remitted the proceeds of said draft, and no part 
thereof has been paid either to the plaintiff or the defend- 
ant in error. There is no controversy with reference to 
the facts on this branch of the case. Defendant in error 
was a customer of the bank and was in the habit of ship- 
ping butter to parties at distant points, and making sight 
drafts therefor payable to its order, credit being given him 
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for the proceeds thereof when collected. It further ap- 
pears that defendant in error was permitted by the bank 
to overdraw his account by reason of such collections. It 
does not appear that plaintiff in error was in the habit of 
making any charge for collecting said drafts. With ref- 
erence to the transaction in question he testifies as follows: 

Q. Did you expect them to charge you anything for col- 
lecting this draft? 

A. Not directly; no, I think not. If I had not been 
doing my banking business with them I would expect to 
pay them, but as I was doing my business there, and they 
charged two per cent for overdrafts right along, and I fre- 
quently made overdrafts, I supposed they did this as a 
favor. 

There is no pretense that the bank in this case was guilty 
of negligence in forwarding the draft, in the selection of 
its correspondents, or in giving instructions to the latter 
with reference to the collection or remittance of the money 
when collected. 

The only question for consideration is whether the 
plaintiff in error, in view of the facts stated, is answerable 
for the default of the bank at Canon City. 

The court on its own motion gave the following instruc- 
tion: 

“The court instructs the jury that when a home bank 
receives for collection merely a draft drawn upon a person 
residing in another place, which draft, from the nature of 
the business and general usage in such cases, will have to 
be transmitted for collection to some correspondent bank at 
the place where the debtor resides, and for the collection of 
which draft the home bank will receive only the custom- 
ary exchange, in the absence of any express agreement be- 
tween the parties to the contrary, the home bank, if it 
exercises due and ordinary care in selecting such corre- 
spondent bank and transmits such draft for collection to 
such correspondent bank, will not be liable for the default 

24 
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or failure of such correspondent bank to remit moneys col- 
lected by it upon such draft.” 

If this instruction correctly states the law applicable to 
the case, the motion for a new trial should have been sus- 
tained. The courts, as well as the text writers, differ 
widely upon the question presented. It is held by the 
courts of the United States, New York, New Jersey, Ohio, 
Indiana, Minnesota, and perhaps others following the Eng- 
lish cases, that where a note or bill is received for collec- 
tion by a bank and by it transmitted to a correspondent at 
a distance for presentment and demand, the latter is the 
agent of the transmitting bank only, which will be liable 
for the default of its correspondent. This view is also 
approved by Mr. Daniel in his work on Negotiable Instru- 
ments, vol. 1, 324. The leading case holding thus, is Adlen 
v. Merchants Bank, 22 Wend. (N. Y.], 215, in which, by a 
vote of fourteen to ten senators, the opinion of Chancellor 
Walworth in the same case was overruled, and which has 
then been followed and approved by the court of appeals 
in numerous cases. It will be observed, too, that when since 
this rule was adopted by the supreme court of the United 
States (Hoover v. Wise, 91 U.S., 308), dissenting opinions 
were filed by Justices Miller, Clifford, and Bradley. Mr. 
Freeman ina note to Allenv. Merchants Bank, 34 Am. Dec. 
[N. Y.], 315, while expressing a preference for the rule above 
stated, says: ‘The preponderance of authority is against 
the principal case and in favor of the rule that the liability 
of a bank, taking a note or bill for collection which is pay- 
able at a distance, extends merely to the selection of a 
suitable and competent agent at the place of payment, 
and to the transmission of the paper to such agent with 
proper instructions, and that the corresponding bank is the 
agent, not of the transmitting bank, but of the holder, so 
that the transmitting bank is not liable for the default of 
the correspondent, where due care has been used in select- 
ing such correspondent.” The foregoing proposition is 
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sustained by the following. cases: Fabens v. Bank, 23 
Pick. [Mass.], 332; Dorchester Bank v. N. E. Bank, 1 
Cush. [Mass.], 177; Jackson v. Bank, 6 Har. & J. [Md.], 
121; Bank v. Howell, 8 Md., 547; Bank v. Scovill, 12 
Conn., 803; Lawrence v. Bank, 6 Id., 521; Milliken vo. 
Shapleigh, 36 Mc., 596; Daly v. Bank, 56 Id., 94; Aina Ins. 
Co. v. Bank, 25 Ill., 246 ; Bank v. Bank, 8 Baxter [Tenn.], 
101; Guelich v. Bunk, 56 Ia., 434; Stacy v. Bank, 12 
Wis., 629*; Tiernan v. Bank, 7 How. [Miss.], 648; Bow- 
ling v. Arthur, 34 Miss., 41; Bank v. Karp, 4 Rawle [Pa.], 
384; Baldwin v. Bank, 1 La. Ann., 13; Hyde v. Bank, 17 
La., 560; Bank v. Ober, 31 Kan., 599. The doctrine of 
these cases is expressly approved in Morse on Banking 
[3d Ed.], ch. 17. 

A discussion of the reasons which have so often been ad- 
vanced by courts in support of the opposing views of the 
question involved will not be profitable in this connection. 
In our opinion the rule stated in the instruction given by 
the court and set out above is not only in accord with the 
weight of authority, but is sustained by reasons sounder in 
themselves, and more in consonance with the principles 
’ which underlie and determine the relations of principal 
and agent. 

This is believed to be a typical case, and to be fairly 
illustrative of the method of making collections through 
the agency of banks in this country at this ‘time. What- 
ever may have been the reasons, arising out of the busi- 
ness methods existing at the time Allen v. Merchants Bank 
was decided, for the rule adopted therein, the reason for 
such a rule is wanting in view of the present changed con- 
ditions. Banks, as a general rule, have now no facilities 
for making collections at distant points not enjoyed by 
the business public at large. Formerly they may have 
enjoyed a monopoly of information relative to location, 
names, and credits of banks at distant or remote points. 
To-day, however, business men by means of the informa- 
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tion derived from the press and the numerous directories 
at their command, may collect their bills through the 
medium of banks at the place of payment as cheaply, 
safely, and expeditiously as their local banks. 

It is more convenient, and therefore more frequent, for 
customers to deposit drafts and acceptances with their home 
banks for collection, paying therefor the cost of exchange 
only. In this case, for instance, the bank not only made 
the collections for defendants in error without charge, but 
allowed him to overdraw on account thereof, thus realiz- 
ing on his paper at once. As said by Chancellor Wal- 
worth in Allen v. Merchants Bank, there is in cases like 
this no consideration sufficient to support an undertaking 
by a bank to answer for the default of a correspondent 
where it has, without fraud or negligence, in proper time, 
forwarded the paper to a reputable correspondent with 
proper instructions, and when the loss is not occasioned by 
the act or omission of any of its immediate agents or serv- 
ants. The theory of those cases, which hold the remit- 
ting bank liable, is that the advantage of exchange be- 
tween different points is a sufficient inducement for banks 
to assume the liability sought to be imposed. This may 
be. conceded so far as the inconvenience and costs of col- 
lection is concerned, but to us it seems wholly inadequate 
asa consideration for an implied undertaking to insure 
against loss on account of the fraud or insolvency of a cor- 
respondent. 

The supreme court of Tennessee, in Bank v. Bank, 8 
Baxter, cited above, after a thorough examination of the 
eases on the subject, summarizes as follows: “The more 
reasonable and just construction of the undertaking of the 
bank in which the bill is deposited for collection is, that 
when the bill is payable at another and distant place, the 
bank so receiving the bill discharges itself of liability by 
transmitting the same, in due time, to a suitable and repu- 
table bank or other agent at the place of payment; and 
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in such case it is manifest that a subagent must be em- 
ployed, and the assent of the principal is implied, as it 
cannot be said that the receiving bank was expected or 
bound to send one of its own officers to the distant point 
of payment for the purpose of personally attending to the 
collection for the very inadequate compensation usually 
paid to banks for such service.” To the views thus ex- 
pressed we give our unqualified assent. The motion fora 
new trial should have been sustained. The judgment of 
the district court is reversed and the case remanded for 
further proceedings in the district court. 


REVERSED AND REMANDED. 


THE other judges concur, 


Heyry Rousn v. State or NEBRASKA. 
[FILED MARCH 23, 1892.] 


1, Forgery: Corporate Capacity. Inan information for know- 
ingly uttering and publishing a bank draft with a forged in- 
dorsement of the name of the payee thereon, it is not necessary 
to allege that the bank by which such draft was drawn is a 
corporation. 


2. : INTENT To DErRAvD. In an information for forgery it 
is sufficient to charge an intent to defraud in general terms. It 
is not necessary for the state to allege or prove an intent to de- 


fraud auy particular person. 


: MATERIAL ALLEGATION. Iu an information for know- 
ingly uttering and publishing a bank draft with the forged in- 
dorsement of the payee thereon as follows: “B. F. H., Mgr.,’” 
held, that the abbreviation aforesaid is a material and essential 
part of the indorsement, and must be proved like any otber 
material allegation of the information. 


3. 


4. Evidence examined, and Held, to sustain the verdict. 
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Error to the district court for Douglas county. Tried 
below before Estee, J. 


John T. Cathers, for plaintiff in error. 
George H. Hastings, Attorney General, contra. 


* Post, J. 


The plaintiff in error was tried in the district court of 
Douglas county on an information containing two counts, 
In the first count he is charged with forging an indorse- 
ment on the following instrument: 


“Seneca, Kansas, March 7, 1891. 
“First Nationa Bank, 
“Pay to the order of B. F. Humes, Mang., $50, fifty 
dollars. Wirt E. WILKIys, . 
“Cashier. 
“To Schuster-Hax National Bank, St. Joseph, Mo.” 


The indorsement in question is as follows: “B, F, 
Humes, Mgr.” 

In the second count he is charged with knowing, utter- 
ing, and publishing the aforesaid instrument, including 
said forged indorsement, with intent to defraud. A verdict 
of guilty was returned as to the second count, but no find- 
ing was made. by the jury as to the first count of the 
information. A motion for a new trial being overruled, 

judgment was entered on the verdict, which we are asked 
' to reverse for reasons hereafter stated. Two objections 
are urged to the sufficiency of the information, which will 
be considered in this order. First, that it does not appear 
therefrom that the instrument in question is genuine; in 
other words, that it was necessary to allege that the First 
National Bank of Seneca, Kansas, was a bank duly and 
legally organized in pursuance of statutory authority, with 
authority to issue said paper. The instrument set out in 
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the information purports to be a draft, such as is usually 
drawn by banks upon correspondents, and, therefore, ap- 
parently good and valid for the purpose for which it was 
executed. (Roode v. State, 5 Neb., 177; Maxwell’s Crim. 
Proced., 163.) It was not necessary to allege in the in- 
formation that the bank named therein is a corporation 
organized under the laws of the state of Kansas or the 
general government. (State v. Hart, 17 N. J. L., 327; 
People v. Stearnes, 21 Wend. [N. Y.], 409; State v. Jones, 
1 McMull [S. Car.], 236*; State v. McKiernan, 17 Nev., 
224.) Within the principle of the above cases is Braith- 
waite v. State, 28 Neb., 832. 

It is next objected that the intent to defraud is charged 
in general terms only. This is expressly authorized by 
the Criminal Code, section 417. It is not necessary to 
charge or prove an intent to defraud any particular per- 
son. (Maxwell’s Crim. Proced., 149, 152; 2 Bishop’s 
Crim. Proced., 401; State v. Hart, 67 Ia., 142; People v. 
Van Alstine, 57 Mich., 69; 8 Am. & Eng. Encyc. of 
Law, 507, and note.) We have carefully examined the 
bill of exceptions and can see no sufficient reason for dis- 
turbing the verdict on the ground that it is not supported 
by sufficient evidence. Plaintiff in error is identified be- 
yond doubt as the party who indorsed and delivered the 
draft to the witness Heyman, and that the indorsement 
thereon was a forgery. It is insisted by counsel that the 
state failed to prove that the abbreviation “Mgr.” was 
written by the accused. In this connection it should be 
noted that the abbreviation “Mang.” on the face of the 
draft and the indorsement “ Mgr.” on the back thereof 
was treated by the court.as material and essential parts of 
the instrument. It was assumed, and we think the as- 
sumption warranted by the facts in the case, that the draft 
is drawn in favor of B, F. Humes, the payee thereof, in a 
representative capacity, that of manager, and that to 
amount to a forgery it was essential that the indorsement 
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thereon purports to be by the said payee in the same ca- 
pacity. The jury were instructed in effect that the letters 
“ Mgr.” were an abbreviation of the word manager. The 
court also in express terms cautioned the jury that in or- 
der to convict on the charge in the first count, they must 
find that the accused wrote the letters “Mgr.,” and in order 
to convict on the charge in the second count, they must find 
that he knowingly uttered and published said draft, know- 
ing the indorsement thereon, including the letters “ Mgr.,” 
to bea forgery. It appears from the bill of exceptions 
that the accused called at the store of the witness Hyman 
on the evening of March 10, 1891, for the purpose of pur- 
chasing a suit of clothes, assuring the wituess that he was 
expecting a draft from his brother. He returned the 
morning following and exhibited the draft. The witness 
insisted on accused identifying himself as the payee of the 
draft, which he could not do to the satisfaction of the for- 
mer, who then telegraphed the bank which had drawn the 
bill, and receiving a satisfactory response he sold accused 
a suit of clothes for $15 or $16 and took the draft in pay- 
ment therefor, paying him the difference in money. The 
witness says in response to a question: 

Then we went into the bank and presented the draft, 
and the cashier said, ‘Tell him to sign his name,” and he 
signed it B. F. Humes. 

Q. Who signed B. F. Humes? 

A. The defendant. 

Q. Who wrote that “Mgr.” under the words B. F. 
Humes? 

A. I never seen him sign that; I saw him sign B. F. 
Humes, and then I signed the firm’s name after it. 

Again, on cross-examination he testifies that he has no 
recollection of seeing accused write “Mgr.” on the draft. 

The state also produced as a witness J. S. Bennett, one 
of the regular police of the city, who testified that he had 
been a book-keeper for nearly forty years, and was expe- 


c 
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rienced in comparing writings and signatures, ‘his wit- 
ness was asked to compare the signature B, F. Humes in- 
dorsed on the draft by the accused with the letters “ Mgr.” 
thereon, and in reponse thereto answered: ‘Yes, undoubt- 
edly they were written at the same time with the same ink 
and the same pen.” 

Aside from this testimony the circumstances of the case 
strongly tend to connect the accused with the crime. He 
had been employed by B. F. Humes, who is manager of 
a restaurant in the city of Omaha. It also appears from 
his voluntary admissions that he “took the draft from a 
letter and indorsed it, and got the money on it.” The 
case was fairly submitted to the jury under instructions 
which correctly state the law, and their finding is conclu- 
sive. The evidence would have warranted a verdict of 
guilty also on the first count of the information, and a 
failure to convict on both is a result in no way prejudicial 
to the plaintiff in error. ( Weinecke v. State, 34 Neb., 14.) 
We find no eyror in the record, and the judgment of the 
district court is accordingly 

AFFIRMED, 


THE other judges concur. 


Tur City or Lixcotn v. Byron C. YEoMANS. 
[FILED MarcH 23, 1892.] 


1, Cities of the First Class: Ponicz Force: APPOINTMENT. 
The excise board of the city of Lincoln, under the charter thereof, 
has exclusive power to appoint members of the regalar police 
force of the city. 


2. 


: ReMovAL. Said board has power to remove and 
discharge members of the regular police force for cause, includ- 
ing a want of funds to pay salaries thereof. 
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3. 


: CHARTER CONSTRUED. The last clause of section 91 of 
the charter of said city, which authorizes the mayor to remove 
the police thereof for the purpose of discipline, is not in conflict 
with the provision of said charter which confers upon the excise 
board a general authority to appoint and remove the police. 


Error to the district court for Lancaster county. Tried 
below before Frey, J. 


Wooley & Gibson, F. M. Hall, and Harwood, Ames & 
Kelly, for plaintiff in error, cited: Duncan v. Hennen, 13 
Pet. [U. 8.], 280; People v. Ins. Co, 73 N. Y., 437; 
People v. Dunston, 3 N. Y. Sup., 522; People v. Mayor, 
5 Barb. [N. Y.], 43; Laimbee v. Mayor, 4 Sandf. [N. Y.], 
109; People v. Angle, 17 N. E. Rep. [N. Y.], 413. 


Adams & Scott, contra, cited: Davis v. Mayor, 1 Duer 
(N. Y.], 451; Halstead v. Mayor, 5 Barb. [N. Y.], 218; 
Cooley, Const. Lim., 234, 260; Carron v. Martin, 69 
Am. Dec. [N. J.], 584; St. Paul v. Laidler, 72 Id. 
[Minn.], 89; Law v. People, 87 Ill., 387; Oliver o. 
Keightley, 24 Ind., 514; McCoy v. Briant, 53 Cal., 247; 
Leavenworth v. Norton, 1 Kan., 432; Sherman v. Carr, 8 
R. I., 483; Huesing v. Rock Island, 128 IIl., 465; St. 
Louis v. Tel. Co., 96 Mo., 623. 


Post, J. 


This case involves a construction of sections 14 and 91, 
chapter 13, Compiled Statutes 1891, for the government of 
cities of the first class having over 25,000 and less than 
100,000 inhabitants, and which will, for convenience, be 
referred to as the charter of the city of Lincoln. Said 
charter, as amended, provides for an excise board consist- 
ing of the mayor, who is ex officio president, and two 
members elected by the city at large. The provision of 
section 14, previous to the amendment thereof in 1891, 
pertaining to the appointment and removal of policemen 
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was as follows: “The city marshal and such number of 
police as the council may authorize shall be appointed and 
may be removed by the mayor at pleasure, and in case of 
an emergency the mayor may appoint a necessary number 
of special police, who shall be removable at his pleasure.” 
In 1891 section 14 was amended by omitting the provis- 
ion quoted above and inserted the following: “The city 
marshal and such number of police as the excise and po- 
lice board may authorize shall be appointed, and may be 
removed by the excise board as hereinafter provided, and 
in case of emergency the mayor may appoint a necessary 
number of special police, who shall be removable at the 
pleasure of the mayor.” Section 91 of the said charter 
was at the same time amended by the addition thereto of 
the following provision: “The excise board shall have 
power, and it shall be the duty of said board, to appoint a 
chief of police and such other officers and policemen, to the 
extent that funds may be provided by the mayor and 
council to pay their salaries, as may be necessary for the 
protection and efficiency of the police of the city, and as 
may be necessary to protect citizens and property, and 
maintain peace and good order; Provided, That the num- 
ber of policemen shall be determined by the excise and 
police board shall not exceed more than one to every 
twenty-five hundred (2500) of population. The chief of 
police and all other police officers and policemen shall be 
subject to removal by the mayor whenever the said mayor 
shall consider and declare such removal necessary for the 
proper management and discipline or the more effective 
working or service of the police department.” 

On the 5th day of July, 1891, the funds for payment 
of salaries of police of the city, for the municipal year end- 
ing August 31, was practically exhausted, there remaining 
but ten per cent of the levy for that year available for said 
purpose. The salaries of policemen then in service 
amounted in the aggregate to $2,000 per month, or $4,000 
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for the months of July and August. The amount availa- 
ble for the purpose of meeting this expenditure at the end 
of the municipal year did not exceed $1,640, leaving a 
probable deficiency of over $2,000. On the day last 
named the mayor addressed to the excise board the follow- 


ing communication : 
“Lincoun, Nres., June 5, 1891. 


“ Hons. John Doolittle and James Kelly, Ex. Com’rs— 
Dear Sirs: Your attention is respectfully called to the 
fact that the new charter permits only a three mill levy 
for support of the police department. This, on a total as- 
sessment of about $5,000,000, will afford us only $15,000, 
and will pay as follows: One chief, $100; one night cap- 
tain, $90; one day sergeant, $75; driver patrol, $45 ; jailer, 
$60; and about sixteen patrolmen, $1,142 ; at $70, $1,490. 
This makes no provisions for any specials or other officers, 

“Very truly, A. H. Weir, Mayor. 

On the 8th day of July, at a special meeting of said 
board, Messrs. Kelly and Doolittle, members, being pres- 
ent, the following record was made: “ Mr. Kelly moved 
that the following patrolmen be relieved of duty on ac- 
count of lack of funds to pay salary, and the chief of po- 
lice be requested to return their commission, to take effect 
July 15, 1891, viz: E. T. Lister, F, A. Mason, Samuel 
Pickel, G. E. McMullen, A. P. Allen, B. 8. Yeomans. 
Motion prevailed—Ayes, Doolittle and Kelly.” Notice 
of this order was given to the chief of police and cify 
council in due form. 

The defendant in error, although one of the members 
removed by the action of the excise board, continued to 
serve on the police force without other authority until the 
first day of August, at which time his account for salary 
for the full month of July, $70, was audited and allowed 
by the council, From the order allowing said bill F. B. 
Kimball, a taxpayer, appealed to the district court, where 
a trial was had, and judgment entered against the city for 
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the full amount in controversy. To secure a reversal of 
the judgment aforesaid a petition in error was filed in 
this court. Counsel in their briefs have ignored questions 
in the record which are technical rather than substantial, 
and submitted the case for a consideration upon its merits. 

The important question presented is to what extent and 
for what causes are the mayor and the excise board, by 
provisions of the charter in question, authorized to re- 
move the police of the city. We have seen that under the 
charter previous to 1891 the mayor alone could appoiut 
and might remove them at his pleasure, there being no lim- 
itation on his discretion in that regard. From an exami- 
nation of the provisions of the section as amended it is 
apparent that the charter contemplates two distinct kinds 
or classes of police: first, members of the regular service 
appointed by the excise board, and, second, special police to 
be appointed by the mayor in his discretion, to serve for 
the time being when an emergency exists therefor. Since the 
controversy is limited to the first class, or regular police, it 
will not be necessary to examine the provisions with ref- 
erence to the appointment and removal of special police. 
The language of the charter is “shall be appointed and 
may be removed by the excise board as hereafter provided, 
and in cases of emergency the mayor may appoint a neces- 
sary number of special police, who shall be removable by 
him at his pleasure.” It seems clear to us that, unless 
their authority is limited by provisions of some other sec- 
tion, the excise board has exclusive authority to remove 
members of the regular force. We have been referred to 
no provision which is claimed to be a limitation upon such 
general authority, except the provisions of section 91 set 
out above. By that section the excise board is limited to 
one member for every 2,500 of population, and also to a 
chief of police and such other officers and policemen to the 
extent funds may be provided by the mayor and city coun- 
cil to pay their salaries. In this section there is no express 
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authority found for the removal of police on account of 
a Jack of funds, but in order to determine the true inter- 
pretation of this provision it should be construed in con- 
nection with section 14, From a consideration of the pro- 
visions of the two sections we conclude that the power of the 
excise board to appoint the regular police is exclusive, and 
that they are authorized to remove them for cause, including 
a want of funds to pay salaries thereof. The power to remove 
for this cause is a necessary implication from the provisions 
in question, and would be sufficient to authorize the board 
to thus reduce the expenses of the police department, in 
order to keep within the limits of the funds provided, in 
the absence of any such express authority as is found in 
section 14. 

The authority conferred upon*the mayor by the last sen- 
tence of section 91, to remove for cause therein enumer- 
ated, is in harmony with our construction of the charter. 
The legislature evidently contemplated emergencies when 
it would be necessary for the purpose of discipline in cases 
of insubordination, ete., when prompt and decisive action 
may be necessary in order to maintain the efficiency of the 
force, to promptly remove members thereof, and has con- 
ferred upon the mayor power to act in such case. To 
summarize briefly, the excise board has exclusive author- 
ity to appoint and may remove members of the regular 
police force, subject to the limitation contained in section 
91, namely, not exceeding one for every 2,500 of the 
population and not exceeding the number for whose sala- 
ries provision has been made by the city, and the said 
board has authority to reduce the regular force by dis- 
charging members thereof, in order to keep the expenses 
of the department within the fuuds provided therefor. It 
follows, from this conclusion, that the defendant in error 
served without authority after the 15th day of July and 
the city council were not authorized to allow his salary for 
the full month. 
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The judgment of the district court is reversed, and the 
cause remanded for further proceedings therein. 


REVERSED AND REMANDED. 


THE other judges concur. 


ALFRED G. ANDERSON, APPELLEE, V. JOSEPH J. 
IMHOFF, APPELLANT. 


[FILED MaxRcH 30, 1892.] 


1. Building Contract: PLEapING: MoTION To MAKE MORE 
DEFINITE. In an action‘on a building contract, for extra mate- 
rial furnished and work performed by the contractor, the answer 
was, that there was a stipulation in the contract that the same 
was to be estimated by the architect and such estimate had been 
made and the amount thereof tendered. The reply was, in sub- 
stance, that the architect by collusion and fraud had refused to 
make proper estimates, etc. Held, That a motion to make the 
reply definite and certain, was properly overruled. 


2. Pleading: REPLY: DEMUERER. Matter in the reply in expla- 
nation or avoidance of the facta stated in the answer does not 
constitute a new cause of action and is not on that ground sub- 
ject to demurrer. 


3. Witnesses: REFRESHING Memory. A witness testified that 
the figures used by him to refresh his memory, were made at the 
time of the measurement and were correct, but that he had lost 
the original; that the copy was correct. Held, That he could 
refresh his memory from the copy. 


4. Building Contract: ARBITRATION: FRAUD. A provision in 
a building contract, that the value of changes made in the build- 
ing is to be estimated by the architect and shall be final, is con- 
clusive on the parties if the agreement is carried out in good 
faith. A contract of this kind is based on the presumption that 
the architect will use his professional knowledge in an honest 
endeavor to make a fair adjustment of such changes. Therefore, 
where he is charged in the pleadings with fraud, partiality, or 
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other improper cause, whereby one of the parties has been de- 
frauded, and there is testimony in support of such charges, the 
question is one for the jury to determine. 


5. Evidence examined, and held, to sustain the judgment. 


APPEAL from the district court for Lancaster county. 
Heard below before Freip, J. 


Atkinson & Doty, for appellant: 


New matter must be specifically pleaded in the reply as in 
the answer. (Kimberling v. Hall, 10 Ind., 407; Hatch v. 
Coddington, 32 Minn., 92; Bliss, Code Pleading, sec. 211; 
Ockenden v, Barnes, 43 Ia., 619.) It is not the province 
of a reply to introduce new causes of action. (Hastings 
Sch. Dist. v. Caldwell, 16 Neb., 70; Maxwell, Pl. & Pr., 
155; Durbin v. Fisk, 16 O. St., 534; 1 Nash, Pl. & Pr., 
265; Hudson v. McCartney, 33 Wis., 346.) The fact that 
memoranda are not made contemporaneously with the 
event, is fatal to their admissibility, unless made when the 
memory is fresh. ( Welcome v. Batchelder, 23 Me., 85; Glo- 
ver v. Hunnewell, 6 Pick. [Mass.], 222; Downs v. R. Co., 47 
N. Y., 83; Washington Co. v. Webster, 68 Me., 449; Flood 
v. Mitchell, 68 N. Y., 507; Moore.v. Meacham, 10 Id., 
207.) There was no attempt in this case to show that the 
certificate was not given in good faith, and its form is not 
material. (Hudson v. McCartney, 33 Wis., 331; Baasen 
v. Baehr, 7 Wis., 440; D. & H. Canal Co. v. Pa. Coal 
Co., 50 N. Y., 250; Wyckoff v. Meyers, 44 Id., 145; Gla- 
cius v. Black, 50 Id., 151; Tetz v. Butterfield, 54 Wis., 
242; 1 Wharton, Ev., 523; Marclay v. Schults, 29 N. Y.., 
346.) 


Lamb, Ricketts & Wilson, contra. 


MAXWELL, Cu. J. 


This is an action for extra work performed on a building, 
for which the plaintiff claims he is entitled to recover the 
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sum of $715.38. On the trial of the cause judgment was 
rendered in his favor for the sum of $434.28. The first 
errors assigned relate to the pleadings, hence it is necessary 
to set them out. The petition is as follows: 

“ Comes now the plaintiff and for his cause of action 
alleges and says: 

“ First—That on or about -— day of , 1889, he en- 
‘tered into a contract in writing with said Joseph J. Imhoff, 
whereby the said plaintiff was to furnish all the material 
and perform all the labor necessary for the erection and 
completion of the brick work for the building situate on 
lots 1, 2, 3, in block 67, in the city of Lincoln, Nebraska, 
known as the Exposition building, for the sum of $4,135, 
according to the. plans and specifications referred to and 
constituting a part of said contract, all of which plaintiff 
duly completed as required by said contract. 

“Second—That the reason the contract is not hereto at- 
tached is because the same is in the possession of the de- 
fendant Imhoff, which he refuses to deliver up or to allow 
the plaintiff to have or make a copy of the same. 

“Third—The plaintiff, at the request of the defendant 
Imhoff, performed a large amount of labor and furnished a 
large amount of material and used the same in said build- 
ing in addition to the original amount required by the 
contract orginally entered into, which said defendant Im- 
hoff agreed to pay for, rendered necessary by certain 
changes in and additions to the requirements of the origi- 
nal contract, amounting in all to the sum of $2,011.18, of 
which a full statement of the items of the extras, labor, and 
material is set forth in a mechanic’s lien, which was duly 
filed in the office of register of deeds for Lancaster county, 
Nebraska, on or about January 4th 1890, and within four 
months from the date of furnishing the last material and 
the performance of the last labor, a true copy of which lien 
is hereto attached and marked Exhibit ‘A.’ 

“Fourth—That no action at law has been commenced 

25 
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for the recovery of the said sum nor any part thereof, and 
no part of said sum has been paid except the sum of 
$5,430.75, and there remains due now to the plaintiff from 
the said defendant Joseph J. Imhoff, upon said orginal 
contract and the extras herein described, the sum of $715.38 
after allowing all just credits. 

“Fifth—Further, that the defendant Joseph J. Imhoff 
is the owner of the land upon which the said building is 
erected. 

“Sixth—That the defendant, the Northwestern Mutual 
Life Insurance Company, holds a mortgage for $35,000 
against the said building, filed in the office of the register 
of deeds for Lancaster county, Nebraska, on September 
18, 1889, book 57, page 186, mortgage ‘record. 

“Wherefore plaintiff prays that an accounting may be 
had between the plaintiff and said defendant Joseph J. 
Imhoff, and that the said plaintiff be allowed to recover in 
this action the sum of $715.38, or such other sum as may 
be found to be justly due him, and the said sum may be 
declared a lien on the said land and building thereon, and 
that a decree be entered therefor, and an order of sale duly 
issued directing the sale of said land and building for the 
payment of any judgment or decree that may be found in 
favor of the said plaintiff, and for such further and other 
relief, or both, as may be found just and equitable, together 
with interest and costs of this suit.” 

To this petition the defendant filed the following an- 
swert 

‘“¢ Now comes the said defendants, and for answer to the 
petition of said plaintiff says: 

“First—The defendants admit that on or about the 18th 
day of July, 1889, the said plaintiff entered into a written 
contract with said defendant Imhoff, a copy of which is 
hereto annexed and made a part hereof, by which said 
plaintiff was to do and perform all the work, labor, and 
material necessary to construct a certain building at the 
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corner of N and Twelfth streets, according to the plans 
and specifications made a part of the said contract. 

“Second—The said Imhoff, as further answer to said 
petition, says that he has done and performed all that by 
the terms of said contract he has agreed todo and perform, 
and has been and is willing to abide by the decision of the 
architect as to extra work or changes made in plans per 
terms of contract. 

“Third—The said Imhoff further says in answer to 
said petition, that the amount found due the said plaintiff 
for extra work upon said building caused by change of 
plans, as per architect’s certificate, is $1,438, and that the 
said defendant has paid upon said amount the sum of 
$1,295, leaving a balance unpaid of $143.25, which sum 
he has duly tendered the said plaintiff, and which said 
plaintiff has refused to accept as he had agreed to do in his. 
said contract. 

“ Fourth—The said defendants deny each and every 
allegation in said petition, except where expressly admitted. 
in this answer. 

“Wherefore the defendants pray that they. may go 
hence and recover judgment against said plaintiff for the 
costs of suit.” 

A reply was thereupon filed. The defendant then filed 
a motion as follows: “And now comes the defendant by 
his attorneys, and moves the court to compel the plaintiff 
to make his charge of fraud against the certificate of the 
architect more specific and definite, by stating facts and. 
circumstances, and upon what particular work the said: 
architect acted fraudulently, and wherein the said acts of 
the architect and the certificates of the architect were. 
fraudulent.” The motion was overruled, and the over- 
ruling of the same is the first error complained of. The 
court did not err in overruling the motion. The reply 
does set up the ground of fraud, viz.: “Said architect. 
fraudulently and collusively made, and that in said pre- 
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tended decision of said architect no allowance whatever 
was made for large portions of said extra work and ma- 
terial, and plaintiff says that said pretended decision was 
made in the absence of this plaintiff and without any no- 
tice to him of the time and place when the same would be 
made, and that said architect refused to figure up the 
amount of said extra work and material in the presence of 
this plaintiff, or explain to this plaintiff the basis of his 
said pretended decision, but fraudulently and collusively 
refused to make the proper allowance for the material act- 
ually furnished and the work actually done by this plaint- 
iff.” The defendant thereupon demurred to the reply be- 
cause it set up a new cause of action. The demurrer was 
overruled and this is now assigned for error. The court 
did not err in overruling the demurrer. The reply did 
not set up a new cause of action, but merely matier which, 
if true, would avoid the provision in the contract in regard 
to the adjustment and certificate of the architect. This 
was proper to set forth in the reply. In other words, mat- 
ter in explanation or avoidance of the facts stated in the 
answer may be pleaded in the reply. 

The third error assigned is that the witness Anderson 
was permitted to refresh his memory from a memorandum 
not made at the time of the measurements. The testimony 
of the witness upon this point is as follows: 

Q. Was anything else included in your contract for put- 
ting in piers instead of stone walls; anything else included 
at the time of the change? 

A. No. 

Q. Did you agree upon the price of these two changes? 

A. Yes, sir. 

Q. What was the agreed price between you and Mr, Im- 
hoff for these two items? 

A. Nine hundred dollars, 

Q. State what extra work was rendered necessary and 
done by you on the west side besides putting in that nine- 
inch wall? 
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A. It was that wedge, as you call it,in there. That 
Odell wall was cracked like that (indicating); had a curve . 
like this, 

Q. Was that included in the agreed price for the nine- 
inch wall? 

A. No, we did not know about that till we came to find 
out. 

Q. Who ordered the filling in between the west wall 
and the wall of the Odell building? 

A. Mr, Placey and Mr. Imhoff. 

Q. What was said about the price? 

A. The price was not stated, only to go ahead, and -we 
will pay you whatever it is worth. 

Q. What is the average thickness of the fill behind that 
wall which you put in? 

A. I estimated it as closely as I could, and as reasonably 
as I could do it. It would take up four and a half brick 
to the foot; that is, a little over two inches. 

Q. Two brick and a half of the square surface of the 
whole building? 

A. No; a foot in height. 

Q. That is, a square foot against the whole building? 

A. Yes, sir. 

Q. What additional amount of material was used in 
that filling up. 

A. I don’t remember exactly; I have got it figured off. 

Q. Have you the memorandum you figured upon it? 

A. I used to have one, but I lost it yesterday, 

Q. This is a copy here? 

A. Yes, sir; well, I have got a copy. 

Q. What material did you use in filling between those 
two walls? 

A. Brick and mortar. 

Q. What was the fair and reasonable value of the mate- 
rial used, and of the labor in the filling? 

A. I valued it in proportion, and that is customary. 
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Q. What was the fair and reasonable value of the work 
and material in making that fill? 

A. I charged $10 a thousand over the wall. 

Q. How many thousand did it amount to? 

A. Nineteen thousand, if I am not mistaken. 

Q. By Woopwarp. The Odell wall? 

A. Nineteen thousand four hundred and forty was, I 
think, the figure. 

Q. Would that amount give a gross sum of $194.40? 

Dory: I object to his refreshing his memory, unless 
the figures were made at the time. 

Wirness: I made these figures at that time. 

Doty: These here? 

A. A copy of these. 

Dory: I object to his refreshing his memory from that 
(paper) unless it was made at the time. 

Witness: I made that at the time. 

Doty: Did you make that paper ? 

Witness: I did not make that, but the figures I made 
I dropped in the water closet with others, but I have got 
copies. 

Overruled and exception. 

Q. What was the fair, reasonable value of the whole 
material and labor of making the fill between these two 
wall? 

A. That is $198.90. 

Q. You value that $10 a thousand for the brick ? 

A. Yes, sir. 

Q. Is that the fair and reasonable value of the brick in 
the wall? 

A. Yes, very reasonable; we agreed for this wall to be 
on the same basis. 

Q. On the south side—what change was made in the 
plans fur the wall on the south side next the alley? 

A. In this lower story, here, that smoke stack is put on 
the outside, right in here. 
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Q. In the alley? 

A. Yes, put in here, ; 

The witness testifies, in substance, that the figures were 
made at the time the measurement was made, and that he 
had lost the original, and he testifies that the figures are 
correct. He was not asked if he had willfully destroyed 
the original, and, so far as appears, the loss was an accident 
and the copy is admissible. 

The contract contains the following provision: “And it 
is further agreed between the aforesaid parties, that al] al- 
terations of the plans for this building, by which the cost 
of building may be either increased or diminished, shall 
be adjusted by the architect, whose decision shall be final 
and conclusive between the parties.” In effect, the parties 
agreed that in case extras were required, that the architect 
should be the arbitrator to determine the compensation for 
such changes. Such an agreement, when carried out in 
good faith, is binding upon the parties. If, however, the 
arbitrator so chosen should refuse to perform the duties 
required of him, or should collude with either of the par- 
ties and thereby render an unjust award, the adverse party 
would not be bound by a decision so rendered. It isa 
fundamental principle in considering awards that fraud, 
partiality, or willful misconduct of the arbitrator will be a 
sufficient cause for settingsthe award aside. (Rand v, 
Redington, 13 N. H.,72; Torrance v. Amsden, 3 McLean 
(U. S.J, 509; Smith v. Cooley, 5 Daly [N. Y.], 401; New- 
land v. Douglass, 2 Johns. Ch. [N. Y.], 61; Underhill o. 
Van Cortlandt, Id., 339; Lee v. Patillo, 4 Leigh [Va.], 436; 
Fluharty v. Beatty, 22 W.Va., 698; Dickinson v. R. Co., 
7 Id., 390; Speer v. Bidwell, 44 Pa.St., 23; Paul v. Qun- 
ningham, 9 Id., 106; Emerson v. Udall, 13 Vt., 477; 
Eaton v. Eaton, 8 Ired. Eq. [N. Car.], 102; Hyeronimus 
v. Allison, 52 Mo., 102; Conrad v. Massasoit Ins. Co., 
4 Allen [Mass.], 20; Boston Water-power Co. v. Gray, 6 
Met. [Mass.], 131; Strong v. Strong, 9 Cush. [Mass], 
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560; Brown v. Bellows, 4 Pick. [Mass.], 179; Beam v. 
Macomber, 33 Mich., 127; Sisk v. Garey, 27 Md., 401; 
Cleland v. Hedly,5 R. J., 163; Bash v. Christian, 77 
Ind., 290; Cothran v. Knox, 17 S. Car., 207; 1 Am. & 
Eng. Ency. of Law, 707, and cases cited.) 

In the case at bar the plans seem to have been somewhat 
indefinite, and the same is true of the specifications. The 
architect himself testified as a witness and did not explain 
in a satisfactory manner why he made certain deductions 
from the contract price, or why he cut down the price 
charged for certain work done by the contractor. His es- 
timates are presumed to be based upon the extra labor per- 
formed and material furnished. He was chosen no doubt 
because of his supposed knowledge of the matter which 
he was to decide (Rogers on Expert Testimony, 362, 
281-2), and that he would use such knowledge honestly 
and fairly in making his estimates. When in the plead- 
ings his conduct is impugned, and testimony is introduced 
tending to show that he willfully disregarded his duty, was 
partial in the performance thereof, or made a mistake, the 
question becomes one of fact for a jury to determine. Any 
failure of an architect to consider all matters submitted to 
him, is to that extent a fraud upon the party discriminated 
against, This question was pretty fully considered by this 
court in Mercer v. Harris, 4 Neb., 77, and School District 
v. Randall, 5 Id., 408. 

There is a large amount of testimony tending to show 
that the architect did not make a fair allowance for the 
extra work and material of the contractor and that many 
of his estimates were not made upon any substantial basis, 
and that to that extent they were a fraud upon the con- 
tractor. This being the case the contractor had a right to 
prove the value of such extra work and material, and the 
court to render judgment thereon. 

The fifth objection is that the judgment is against the 
weight of evidence. The judgment is evidently a com- 
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promise one and is fully sustained by the evidence. There 
is no error in the record and the judgment is 


AFFIRMED. 


TuHE other judges concur. 


STaTE, EX REL. H. A. MERRELL, V. ADAM SNYDER, 
Co. TREAS. 


[FILED Marc# 30, 1892.J 


1. Tax Sale: RepEMpTIoN: RicHTs or PurcHASER. A county 
treasurer sold certain lots for taxes due thereon, and the tax 
purchaser thereafter paid to him the taxes which accrued after 
said sale. Afterwards the owner of the lots redeemed the same 
from said taxes, by paying the treasurer the amount paid by 
said purchaser, with interest thereon. In an action hy the tax 
purchaser against the treasurer to recover the redemption money, 
he cannot plead as a defense that the owner has instituted an 
action against the county to have said taxes declared illegal in 
whole or in part. 


2. : ; . The statute requires the treasurer to 
hold the redemption mouey subject to the order of the purchaser, 
his agent or attorney. 


ORIGINAL application for mandamus. 


_ Henry W. Pennock, and Webster, Rose & Fisherdick, for 
relator, cited: State v, Roderick, 23 Neb., 505; Roberts v. 
Adams Co., 20 Id., 411. 


T. J. Mahoney, contra, filed no brief. 


MAXWELL, Cu. J. 


This is an application for a peremptory writ of man- 
damus, to require the respondent to pay over to relator 
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$573.70 and interest paid to respondent as treasurer of 
Douglas county on the 5th day of January, 1891, for the 
redemption of certain real estate from a tax sale. Relator 
purchased lots 5 and 6, block 3, Capitol Hill addition to 
Omaha, at private tax sale January 5, 1889, for $86.34, de- 
linquent taxes of 1887, and received a certificate of tax sale 
thereof; on which he afterwards at different times paid for 
delinquent taxes on said lots the further sum of $433.96. 
The several items so paid, with interest from their respective 
dates of payment, amounted on January 5, 1889, to the 
sum of $573.70. The owner of the lots paid thissum on 
the last named day to the respondent as county treasurer, 
for the redemption of said lots from the tax sale. Re- 
spondent received the money and issued his certificate of 
redemption of said lots to the owner, reciting therein that 
the money had been paid under protest. 

It is alleged that the relator has paid all the taxes due 
the county, $520.30, on the tax sale; that the owner has 
paid the full sum of $573.70 redemption money of the 
same identical taxes, and respondent arbitrarily holds both 
sums after relator’s lien on the real estate has been extin- 
guished, and his accruing interest money stopped by pay- 
ment, 

The answer of the defendant is, in substance, that the 
owner of the lots has commenced an action to have said 
taxes, or at least a part thereof, declared illegal and void, 
and that while said action is pending it is the duty of the 
defendant to retain the money. 

The relator demurred to the answer. 

Section 119 of chapter 77, Compiled Statutes, provides: 
“The owner or occupant of any land sold for taxes, or any 
person having a lien or interest thereon, may redeem the 
same at any time within two years after the day of such 
sale, by paying the county treasurer for the use of such 
purchaser, his heirs or assigns, the sum mentioned in his 
certificate, with interest thereon at the rate of twenty per 
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cent per annum from the date of purchase, together with all 
other taxes subsequently paid, whether for any year or 
yeass previous or subsequent to said sale, and interest 
‘thereon at the same rate from the date of such payment; 
and the treasurer shall enter a memorandum of the redemp- 
tion in the list of sales and give a receipt therefor to the 
person redeeming the same, for which he may charge a fee 
of twenty-five cents, and shall hold the redemption money 
paid subject to the order of the purchaser, his agent or 
attorney; Provided, That infants, idiots, and insane persons 
may redeem any land belonging to them from such sale 
within two years after the expiration of such disability, on 
like terms as if redemption had been made within two years 
from the date of said sale and from the date of each subse- 
quent payment of taxes thereon, at the rate of twenty per 
cent per annum on the several amounts so paid by the pur- 
chaser until redemption. Any redemption made shall 
inure to the benefit of the person having the legal or equit- 
able title to the property redeemed, subject to the right 
of the person making the same to be reimbursed by the 
person benefited. 

It will be observed that the treasurer shall hold the re- 
demption money paid, subject to the order of the tax pur- 
chaser, his agent or attorney. Where taxes have been 
levied upon land and the land sold therefor by the county 
tieasurer, and the land be afterwards redeemed from such 
taxes, the county cannot set up as a defense against the 
person entitled to such redemption money that a question 
has arisen as to the validity of such taxes; and the pur- 
chaser had a right to rely upon the implied right of the 
county to sell the same. (Roberts v. Adams -Co., 20 Neb., 
409; Id., 473.) The whole theory of the tax system of 
this state is that taxes shall be equally imposed upon all 
taxable property, and that such taxes shall be collected and 
paid. The design of the law is to protect the owner of the 
property against inequitable burdens as far as is consistent, 
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with the requirement that he discharge the burdens placed 
thereon. If he fails to pay upon his real estate, then it 
may he sold for such taxes and be redeemed at any time 
within two years thereafter. There are other provisions 
as to the foreclosure of the tax lien which need not be 
noticed. The law also protects the purchaser at tax sale 
and provides, in effect, that he shall at least be repaid 
his money with a certain amount of interest. If there was 
no authority to levy the taxes in question, then it would be 
the duty of the county to reimburse the tax purchaser the 
amount paid by him. The alleged illegality of the tax, 
therefpre, is no defense to the action. The demurrer to 
the answer must be sustained, and as the case was submit- 
ted on the pleadings, judgment in favor of the relator 
. awarding the writ will be entered. 


WRIT ALLOWED. 


THE other judges concur. 


F, A. BEELER v. First Natu. Bank, LARNED, 
Kansas. 


[FILED Marcu 30, 1892.] 


1, Negotiable Instruments: AcTion: JoInT Parties. In an 
action upon 8 note signed by three persons all should be joined 
as defendants, although, if service cannot be had upon all, the 
action may proceed against those served. A failure to join all 
is ground of demurrer for defect of parties defendant, and the 
defect must be insisted upon or it will be waived. 


: SURETY: EXTENSION OF Timg. In an action 
upon a promissory note, the defendant answered that he was a 
mere surety thereon, and tbat the payee, without his knowledge 
or consent, had upon sufficient consideration extended the time 
of payment. The jury found against him on both points, 
Held, That the verdict was not against the weight of evidence, 
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: DEFENSES. Certain cattle in Kansas were lost in 
the severe winter of 1885-86, but the proof failed to show that 
the payee of the note was at fault, or that the loss was a defense 
to the action. 


Error to the district court for Pawnee county. Tried 
below before Broapy, J. 


J, L. Edwards, and A. H. Babcock, for plaintiff in 
error, cited: Roose v. Perkins, 9 Neb., 305; 1 Sutherland, 
Damages, sec. 2; State v. R. Co., 22 Neb., 330; Leach v. 
Wagon Co., 14 Id., 106; Bowen v. Crow, 16 Id., 556; 
Dicey, Parties, p. 14, sec. 12; 1 Parsons, Contracts, 11, 
13; Barton v. Petit, 7 Cranch [U. 8.], 200; For v. Ab- 
bolt, 12 Neb., 330. 


J. K. Goudy, contra, cited: Leach v. Wagon Co., 14 
Neb., 109; Witte v. Lockwood, 39 O. St., 143; Snowden v, 
Tyler, 21 Neb., 215; Boldt v. Budwig, 19 Id., 739, 


MaxwWELL, Cu. J. 


This action was brought by the defendant in error 
against the plaintiff to recover upon the following promis- 
sory note: 


$1,955. Larnep, Kas., August 20, 1885. 
“Sixty days after date we promise to pay to the order 
of the First National Bank of Larned nineteen hundred 
and fifty-five dollars, at the office of said bank in Larned, 
Kansas, with interest at the rate of twelve per cent per 
annum after maturity until paid, waiving benefit of ex- 
emption laws, value received. B. BEELER. 
“FF, A. BEELER. 
“KE. E. BEELER. 
“Due October 19, 1885. No. 4488. P. O., Challa- 
combe, Ness Co., Kas. 1001.” 


Three defenses are interposed, viz., that said note was 
given for a debt of B. Beeler and E. E, Beeler and that 
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plaintiff in error was a mere surety; that the bank had 
taken a mortgage upon certain property of said principals; 
that said property was valuable when the note became due, 
but that afterwards, without the fault or knowledge of the 
surety, such property was lost and destroyed. There is 
also an allegation that the bank extended the time of pay- 
ment without the knowledge or consent of the plaintiff in 
error. 

On the trial of the cause the jury returned a verdict in 
favor of the bank for $2,426.60. Afterwards the bank 
remitted from the verdict the sum of $294.14, being cer- 
tain payments which had not been deducted by the jury. 
The motion for a new trial was thereupon overruled. 

Objection is made that the action in form should have 
been against all the signers of the note and not against one 
of them alone. This is true. An action upon a joint ob- 
ligation under the Code should be brought against all the 
joint obligors. It is not necessary as at common law, 
however, to obtain service upon all, but judgment may be 
rendered against such as can be served. The defect, how- 
ever, appeared on the face of the petition, and a demurrer 
for a defect of parties defendant should have been inter- 
posed. As the plaintiff failed to do this, the defect is 
waived. 

Second—The testimony tends to show that in March, 
1884, the plaintiff in error owned or had an interest in a 
herd of cattle in the state of Kansas; that he sold the 
same to B. Beeler and E. E. Beeler, who were relatives of 
his; that the money to pay for said cattle was procured 
from the bank in question, and the plaintiff in error signed. 
a note to procure the same. The note sued on is a renewal 
of that note. The questions, whether the plaintiff in error 
was surety on the note, and whether there had been an ex- 
tension of time of payment without the consent of the 
plaintiff in error, were fairly submitted to the jury, and 
the verdict is not against the weight of evidence. 


° 
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Third—There is considerable testimony tending to show 
that many of the cattle upon which the bank had a mort- 
gage, died in the winter of 1885-1886. There is no claim, 
however, that the bank was at fault in any manner for 
such loss, or, indeed, that any one was; nor is there any- 
thing to show that the right of the bank to recover against 
the plaintiff in error was prejudiced thereby. There is no 
error in the record and the judgment is 


AFFIRMED, 


THE other judges concur. 


County oF Dovenas v. WILLTAM CoBuRN. 
[FILED MarcH 30, 1892.] 


1. Boarding Prisoners: ComprnsaTion: LIABILITY OF CoUNTY. 
In recovering compensation for boarding prisoners, no discrim- 
ination is to be made between those committed for a violation 
of the criminal laws of the state, and the penal ordinances of a 
city of the metropolitan class, and the county will be liable to 
the sheriff for such compensation. 


2. : LIABILITY OF CiTy. The city, however, will be 


liable to the county for the amount so expended for prisoners un- 
der the penal ordinances of the city. 


Error to the district court for Douglas county, Tried 
below before CLARKSON, J. 


T. J. Mahoney, for plaintiff in error. 
Cowin & McHugh, contra, 


MAXWELL, CH. J. 


The defendant in error was sheriff of Douglas county 
during May, June, and July, 1889, and during that time 
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there were committed to his custody twenty-one persons 
convicted of a violation of the criminal laws of the state, 
and 138 for a violation of the penal ordinances of the city 
of Omaha, which was then, as now, a city of the metro- 
politan class. This action was brought for the board of 
all these prisoners. 

It is admitted that the county is liable for the prisoners 
committed under the criminal laws of the state, but denied 
that it is liable for those committed under the ordinances 
of the city. The court below found in favor of the de- 
fendant in error and rendered judgment accordingly. The 
question is to be determined by a construction of the stat- 
utes. 

Section 83, chapter 13a, Compiled Statutes, provides: 
“Any city shall have the right to use the jail of the county 
for the confinement of such persons as may be liable to 
imprisonment under the ordinances of the city, but it 
shall be liable to the county for the cost of keeping such 
prisoners. The city shall not pay to exceed fifteen cents for 
each meal furnished prisoners and fifteen cents for lodging.” 

Section 73, chapter 14, provides: “Any city or village 

' ghall have the right to use the jail of the county for the 
confinement of such persons as may be liable to imprison- 
ment under the ordinances of such city or village, but it 
shall be liable to the county for the cost of keeping such 
prisoners.” 

Section 63, article 2, chapter 14, provides: “Any city 
shall have the right to use the jail of the county for the 
confinement of such persons as may be liable to imprison- 
ment under the ordinances of said city, but it shall be 
liable to the county for the cost of keeping such prisoners,” 

Section 55, chapter 12a, provides: “The mayor and 
council shall have power to erect, designate, establish, 

_maintain, and regulate hospitals, or work-houses, houses of 
correction, jails, station houses, and other necessary build- 


ings.” 
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The city of Omaha has always sent its prisoners, con-— 
victed of a violation of its penal ordinances, to the county 
jail of Douglas county, and it is, in effect, admitted that 
this practice constitutes a designation, by the mayor and 
council, of the county jail as the place where such persons 
shall be confined. 

Section 118, chapter 18, Compiled Statutes, provides: 
“Tle [the sheriff] shall have charge and custody of the jail 
and the prisoners of the same, and is required to receive 
those lawfully committed and to keep them himself, or by 
his deputy jailer, until discharged by law.” The sheriff 
is thus required to receive and keep all prisoners lawfully 
committed to the county jail. The prisoners are to be re- 
ceived by him as sheriff and cared for as such, 

Section 1, chapter 46, provides: “The judges of the dis- 
trict courts of the several judicial districts of this state 
shall, from time to time, as they may deem necessary, pre- 
scribe, in writing, rules for the regulations and government 
of the jails in the several counties within their respective 
districts, upon the following subjects: First—The cleanli- 
ness of the prison and prisoners. Second—The classifica- 
tion of prisoners in regard to sex, age, and crime, and also 
persons insane, idiots, and lunatics. Third—Beds and 
clothing. Fourth—Warming, lighting, and ventilation of 
the prison. Fifth—The employment of medical and sur- 
gical aid when necessary. Sixth—Employment, temper- 
ance, and instruction of the prisoners, Seventh—The 
supplying of each prisoner with a Bible, Eighth—The 
intercourse between prisoners and their counsel and other 
persons. Ninth—The punishment of prisoners for viola- 
tion of the rules of the prison. Tenth—Such other reg- 
ulations as said judges may deem necessary to promote the 
welfare of said prisoners. Provided, That said rules shall 
not be contrary to the laws of this state. 

“See, 2. The said judges shall, as soon as may be, cause 
a copy of said rules to be delivered to the county commis- 


26 
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sioners in the several counties in their respective judicial 
districts; and it shall be the duty of said commissioners 
forthwith to cause the same to be printed, and to furnish 
the sheriff of their county with a copy of said rules, for 
each and every room or cell of said jail, and also to for- 
ward a copy of said rules by mail to the state auditor, who 
shall carefully file away and preserve the same. 

“Sec. 3. The said sheriff shall, immediately on the re- 
ceipt of said rules, cause a copy thereof to be posted up 
and continued in some conspicuous place in each and every 
room or cell in said jail. 

“Sec. 4. The said judges may, from time to time, as they 
may deem necessary, revise, alter, or amend said rules, and 
such revised, altered, or amended rules shall be printed 
and disposed of by said commissioners and sheriff in the 
same manner as is directed by the second and third sections 
of this chapter. 

“Sec. 5. The sheriff, or in case of his death, removal, 
or disability, the person by law appointed to supply his 
place, shall have charge of the county jail of his proper 
county, and of all persons by law confined’ therein, and 
such sheriff or other officer is hereby required to conform, 
in all respects, to the rules and directions of said district 
judge above specified, or which may, from time to time, by 
said judge be made and communicated to him by said com- 
missioners.” 

In the very able and elaborate brief of the county attor- 
ney, it is contended that the city is liable to the sheriff for 
the board of the city prisoners, and that the county is not 
so liable, but he has referred to no statute that authorizes 
the sheriff to collect such fees from the city. The sheriff 
is a county officer and receives prisoners into thie jail of the 
county as such. The county board has the general super- 
vision of the jail in common with other property of the 
county, and it is the duty of such board to see that the 
rules prescribed by the district judges are carried out. The 
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county is liable to the officer for the board of prisoners 
committed to the county jail. Hehas no arrangement with 
the city authorities for compensation and the law fails to 
provide for the allowance of such claims, while it does 
provide that the county shall be liable. The city, there- 
fore, is not liable directly to the sheriff, but no doubt is to 
the county, for the amount so expended, with interest 
thereon. The judgment of the court below is right and is 


AFFIRMED. 


. THE other judges concur. 


JOHN FLANNAGAN V. JAcoB ELToN, 
{FILED MARcH# 30, 1892.] 


1. Dismissal: Motion To Reinstate: ImpRoPER D#niaL. In 
March, 1888, one F. brought an action against E. to recover for 
various trespasses upon real estate, which it was alleged had 
occurred about March 15, 1884, etc. Issues were joined and 
the case noticed for trial April 4,1889. On the morning of that 
day neither F. nor his attorney were present in court, and the 
case being reached in the regular call of the docket was, on mo- 
tion of the defendant, dismissed for want of prosecution. A 
motion, supported by two affidavits, to reinstate the case was 
filed on the next day. The motion was overruled. Held, That 
the action should have been reinstated, particularly as the stat- 
ute of limitations would have ran against many of the claims 
if anew action was brought. 


2. 


: AFFIDAVITS. When affidavits filed in support of 
@ motion to reinstate a case are not denied, for the purpose of 
the motion they will be taken as true. 


3. Briefs: ImpRoPER INSINUATIONS. Where the character of the 
parties or the attorneys is not involved in the case, all imputa- 
tions or insinuations against them in the briefs, are improper 
and prejudicial to the party making them. Nor will the court 
sanction insinuations against the trial judge. 
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Error to the district court for Douglas county. Tried 
below before HOPEWELL, J. 


David Van Etten, for plaintiff in error. 
HH. D. Estabrook, and Irvine & Clapp, contra, 


Maxwe tt, Cu. J. 


This action was brought by the plaintiff against the de- 
fendant in the district court of Douglas county to recover 
the sum of $4,000 for various acts of alleged trespass 
committed by him on March 15, 1889, etc., upon the west 
half of the northeast quarter of the southwest quarter of 
section 4,in township 15 north, of range 13 east, An 
answer was duly filed and issues joined, and the case no- 
ticed for trial on April 4, 1889. On the morning of that 
day, however, the plaintiff and his attorney failed to ap- 
pear, and the case being called, was dismissed for want of 
prosecution on motion of the defendant. The plaintiff on 
the next day filed a motion to reinstate the case, being sup- 
ported by two affidavits, which, if true, show a valid ex- 
cuse for his failure to appear. The affidavits are before 
us and are not denied, and for the purpose of this motion 
will be accepted as true. The court overruled the motion 
to reinstate and the ruling on these motions is now before 
the court for review. We think the court erred in over- 
ruling the motion to reinstate the cause. As to most of 
the items set forth in the petition, it is evident that ifa . 
new action was brought thereon, the statute of limitations 
could be successfully pleaded in bar of the same. So far 
as this record discloses, the plaintiff was not guilty of 
willful neglect. The case had been reached in the regular 
call of the docket—apparently the first call. In such case 
a judgment of dismissal, which would have the effect of a 
final judgment, is not in furtherance of justice and is con- 
trary to the spirit of the Code. Where there is willful 
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neglect to comply with a reasonable order of the court, or 
to proceed with the trial of the case when reached in its 
order, the court, no doubt, may impose an adequate pen- 
alty for such default, which in some cases, no doubt, may 
extend to a dismissal of the action, but .that is not this 
case. 

In the briefs of the attorneys of both parties there is con- 
siderable matter of a personal nature. Where the char- 
acter of the parties or the attorneys is not involved in the 
case, all references and comments of a personal nature, by 
a party in his briefs, are entirely out of place, and are in 
the nature of an admission that there is not sufficient merit 
in his side of the controversy to warrant him in relying 
thereon, and lience that it is necessary to direct attention to 
the faults or failings of the adverse party or his attorney. 
It is not complimentary to a court to suppose that such 
statements would divert its attention from the points at 
issue or be given the slightest weight ; and they should be 
omitted. Neither will attacks nor insinuations against the 
trial judge be countenanced. The law has provided an 
adequate remedy for the correction of his rulings, and alk 
presumptions are that he acted honestly and in the utmost 
good faith. The members of the bar generally recognize 
these facts, and the briefs filed in this court, almost without 
exception, are devoted to a discussion of the questions pre- 
sented by the record. The plaintiff’s brief is very objec- 
tionable for the cause stated. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 


REVERSED AND REMANDED. 


The other judges concur, 
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S. ARMSTRONG, APPELLEE, V. H. HELFRICH ET AL., 
APPELLANTS. 


{FILeD Magcx 30, 1892.] 


Real Etate: Contract To EXCHANGE: Rescission. The plaintiff 
and defendant exchanged real estate. The part conveyed by 
the plaintiff to the defendant was situate in Blue Springs; 
that conveyed by the defendant to plaintiff in exchange therefor 
being in Rooks county, Kansas, and South Dakota. The defend- 
ant stated that he never had seen the Kansas land and urged the 
plaintiff to go and see it. It appeared, however, that he had viewed 
said land and knew that it was poor and nearly worthless. It 
also appeared that the South Dakota land was incumbered and 
that the plaintiff obtained bat little value for his property. Held, 
That the judgment rescinding the exchange was right and is 
affirmed. 


APPEAL from the district court for Gage county. Heard 
below before BRoapy, J. 


A. D. McCandless, for appellants. 
T. F. Burke, and Rickards & Prout, contra, 


MAXWELL, Cu. J. 


This is an action to rescind a contract and compel the 
reconveyance of certain real estate. The cause of action is 
set forth in the petition as follows: 

“That heretofore on the 2d day of April, A. D. 1889, 
he was the owner in fee of the following described real 
estate, to-wit: That part of lot No. 7, block No. 3, in 
Casebeer’s addition to Blue Springs, Gage county, Ne- 
braska, commencing thirteen feet west from the northeast 
corner of said lot, thence south 128} feet, thence west 
twenty-four feet, thence north 124} feet, thence east 
twenty-four feet to the place of beginning, together with 
the two-story brick business building thereon situated, of 
the value of $5,600. 
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“2. That on or about said day the defendant represented 
to the plaintiff that he, the said defendant, was the owner 
in fee simple of the following described real estate, to-wit: 
The suutheast quarter of section 12, township No. 116 
north, range 48 west, of the 5th principal meridian, con- 
taining 160 acres, in Dual county, territory of Dakota, of 
the value, as defendant then represented, of $1,600; also 
lot 10 in block 8, south of Main street, in Stockton, Rooks 
county, state of Kansas, of the value of $1,100. Said 
deféndant further represented to plaintiff that he was the 
owner of certificates of purchase of certain school lands in 
the state of Kansas, described as follows, to-wit: The 
north half of section 36, township 7 south, range 20 west, 
of the 6th principal meridian, in the county of Rooks, 
state of Kansas ; that the value of said defendant’s equity 
in said land was the sum of $3,050. Said defendant rep- 
resented to plaintiff that said half section of land in Rooks 
county, Kansas, was fine, smooth, second bottom land, well 
adapted to farming purposes, and was then covered with a 
fine growth of grass, and that the title to said land was 
clear, saving and excepting the sum of $800, balance to 
the state as purchase money, then remaining unpaid. 

“3. That said defendant referred plaintiff, for verification 
of his statements as to the quality of the said Kansas land, 
to one , a resident of Blue Springs, who, as was 
claimed, had lived in the vicinity of said land, and was 
wholly disinterested in said property and the result of the 
negotiations then pending between plaintiff and defendant} 
that upon inquiry, said —-— fully corroborated the state- 
ments of said defendant. 

“4, That he, fully relying upon the statements and rep- 
resentations of said defendant and said as to the 
quality and value of said Kansas land, and the representa- 
tion and statement of the defendant as to the quality, value 
and title of the said lot in Stockton, Kansas, and the said 
lands in Dakota, and at the earnest solicitations of said de- 
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fendants, agreed and did exchange his said business prop- 
erty in Blue Springs with the defendant for the property 
claimed to be owned by said defendant hereinbefore de- 
scribed. 

“5, That he has recently visited Rooks county, Kansas, 
and went upon and examined the said school land, and found 
the same to be not fine and smooth second bottom land, cov- 
ered with a fine growth of grass and well adapted to agri- 
cultural purposes, but on the contrary that said lands were 
very rough and hilly and what is known as “chalk land,” 
wholly unfit for farming purposes, and, saving a very 
small part thereof, said land is wholly barren, upon which 
no grass will grow, and is of little or no value for any 
purpose whatsoever. 

«6, That these facts were well known to defendant at 
the time he made said false and fraudulent representations 
to plaintiff, as they were also to said , whom the 
plaintiff has since learned was in the employ of the said 
defendant for the purpose of assisting the defendant to 
cheat and defraud this plaintiff, and that such false and 
fraudulent representations were so made as aforesaid for 
the purpose of inducing the plaintiff to make exchange 
for said property, and for the purpose of cheating and de- 
frauding this plaintiff out of his property. 

“7, That the said defendant never had title to the said 
lot 8, block 10, in the city of Stockton and conveyed noth- 
ing by his pretended deed, and that said property, instead of 
being of the value of $1,100 as represented by the defend- 
ant, is not worth to exceed the sum of $250, which facts were 
well known to the defendant when he made said false and 
fraudulent representations; that he has had no opportunity 
to examine the Dakota land, but from the best information 
he can obtain said land is not worth to exceed the sum of 
$500. 

“8, That since the time plaintiff conveyed to the de- 
fendant the said property in Blue Springs, to-wit, on the 
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20th day of May, 1889, the defendant incumbered the said 
property to one C. E. White by mortgage in the sum of 
$1,500.” 

The court below found the issues in favor of the plaint- 
iff and rendered judgment accordingly. 

It is claimed on behalf of the plaintiff that there is no 
sufficient proof of fraud. The fraud is denied in the an- 
swer. It is true that the defendant informed the plaintiff 
that he had never seen the real estate in Rooks county 
and urged him to go and see it himself. The proof, how- 
ever, clearly shows that he had visited the land in question 
and knew its character, and that he concealed that fact 
from the plaintiff. It also appears that the real estate in 
Rooks county is of but little value, and that the plaintiff 
obtained but little for his property in Blue Springs. It 
also appears that Mr. Bell is a son-in-law of the plaintiff 
and is not a bona fide purchaser, The judgment of the 
court below is right and is 


AFFIRMED, 


THE other judges concur. 


A. E, ALEXANDER, APPELLEE, V. Perer Pitz ET AL, 
APPELLANTS. 


(FILED Marc#H 30, 1892.] 


Adverse Possession: AcTIoN oN Tax Deep BARRED By. An 
action to foreclose a tax deed, void on its face, was brought more 
than fifteen years after the date of such deed. The defendant 
and his grantors had been iu the actual, open, notorious, contin- 
dons, adferse, and exclusive possession of lands as owner for 
more than ten years prior to the bringing of the suit. Held, 
That the action is barred. 


362 NEBRASKA REPORTS. [Von 34 


Alexander v, Pitz, 


APPEAL from the district court for Cass county. Heard 
below before FIELD, J. 


W. L. Browne(C. J. Martin and F. M. Hall with him), 
for appellants, 


S. P. Vanatta, contra, 


Norvat, J. 


This action was brought by A. E. Alexander against 
Peter Pitz and C. J. Martin to foreclose a tax lien. From 
a decree in favor of plaintiff the defendants appeal. 

Peter Pitz is the owner of the legal title to the real es- 
tate and the defendant Martin is the owner and holder of 
a mortgage upon said premises. The statute of limitations 
is pleaded as a defense. 

Plaintiff’s grantor, S. N. Merriam, purchased the lands 
at tax sale on September 4, 1871, and the treasurer’s deed 
was issued on the 5th day of September, 1873, which 
failed to convey the title to the lands therein described 
by reason of the failure of the treasurer to attach to the 
deed his official seal. The action was brought on the 13th 
day of September, 1888, or more than fifteen years after 
the date of the tax deed. Peter Pitz and his grantors 
have been in the actual, open, notorious, continuous, ad- 
verse, and exclusive possession and occupancy of said lands, 
as owner, for more than ten years prior to the commence- 
ment of the suit. The action is barred. The case falls 
within the decision in Black v. Leonard, 33 Neb., 745, 
and for the reasons given in opinion filed in that case the 
decree of the district court is reversed and the action 


DISMISSED. 


THE other judges concur, , 
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7 [Ficep Marcu 30, 1892.} 

1. Mechanics’ Liens: Partizs. Toa suit to enforce a mechan- 
ic’s lien, all persons interested in the premises, either as owner 
or incumbrancer, should be made parties, and the owner of the 
legal title is a necessary party to such a suit. 


2 


: LIMITATIONS. Action was brought agaiust the 
party who contracted materials for the erection of a dwelling to 
foreclose a mechanic’s lien within two years after the filing of 
the lien, but the owner of the legal title was not made a party 
until after the expiration of the statutory period. Held, That 
as to him the suit was commenced only from the time he was 
made a party, and that the action was barred as to such new 
party. 

3, Case Overruled. The second point in the syllabus in Manly 
v. Downing, 15 Neb., 637, overruled. 


Error to the district court for Saunders county. Tried 
below before Post, J. 


Clark & Allen, for plaintiffs in error, cited: Maxwell, 
Pl. & Pr., 139, 700, 702; Jones, Mortgages, sec. 1473 ; 
Bowen v. Wood, 35 Ind., 268; Aldrich v. Lapham, 6 How. 
Pr. [N. Y.], 129; Drury v. Clark, 16 Id.,424; Rosenfield 
v. Chada, 12 Neb., 25; Stockwell v. Carpenter, 27 Ia., 119; 
Belmont v. Smith, 1 Duer [N. Y.], 675; Monroe v. West, 
12 Ta. 119; Merrett v. Pearson, 76 Ind., 44; Carson’s 
‘Lessee v. Boudinot, 2 Wash. [U. 8.], 33; Irish v. Lundin, 
28 Neb., 84; Null v. Jones, 5 Id., 500; Mills v. Rice, 3 
Id., 76; Huston v. Craighead, 23 O. St., 198; Vose v. 
Woodford, 29 Id., 246; Campbell v. Boggs, 48 Pa. St., 524; 
Bowman v. Sanborn, 18 N. H., 205; Plumer v. Clark, 59 
Wis., 646; Sturges v. Burton, 8 O. 8t., 215; McKinney v. 
McKinney, Id., 423; Sheets v. Baldwin, 12 O., 121; Riley 
v. Corwin, 17 Hun [N. Y.], 597. 
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M. B. Reese, contra, cited cases referred to in opinion. 


Norval, J. 


The action is to foreclose a mechanic’s lien. It was 
originally brought by the plaintiffs in error against Jacub 
Dishong. Subsequently Nancy Dishong was also made a 
party defendant, and a decree was entered against both 
defendants. On the 16th day of September, 1889, on 
motion of both parties, the decree was vacated and set 
aside. On September 28, 1889, Whitfield Sanford inter- 
vened and filed an answer and cross-petition praying for 
affirmative relief. On the 21st day of December, 1889, 
the plaintiffs filed an amended petition. To this Whitfield 
Sanford interposed a general demurrer, which was sus- 
tained by the court, and the action dismissed as to San- 
ford. The plaintiffs bring error. 

The main question presented by the record is whether 
the two years’ limitation prescribed by statute for tlie 
bringing of an action to enforce a mechanic’s lien had run 
against Sanford. 

It appears from the allegations of the petition, which 
the demurrer admits to be true, that certain materials were 
furnished by the plaintiffs under a verbal contract with 
Jacob Dishong, for the erection of a dwelling on lands 
owned by Sanford, At the time the materials were fur- 
nished Nancy Dishong was in possession of the premises 
under a contract of purchase with the owner of the fee, 
and permitted her husband, Jacob Dishong, to represent 
himself to the plaintiffs as the owner of the land. Nancy 
Dishong was present when the materials were purchased 
and knew the purpose for which they were obtained, but 
made no objection thereto. Plaintiffs were not aware of 
her interest in the property until long after the commence- 
ment of the suit, when application was made to join her 
as a party defendant. The claim for lien was made out 
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and filed against Jacob Dishong on July 17, 1886, and 
suit was commenced against him within two years after 
the filing of the lien, but whether Nancy Dishong was 
made a party before or after the expiration of said two 
years the transcript does not show, although it is admitted 
in brief of plaintiffs in error that the action was not com- 
menced against her until after the expiration of that pe- 
riod, It also appears that Sanford was not made a party 
defendant until more than three years after the lien was 
filed. The legal title to the land being in Sanford, he was 
not only a proper but a necessary party to the proceeding 
to enforce the lien. The rule as to parties defendant in a 
mechanic’s lien foreclosure is the same as in a suit for the 
foreclosure of a mortgage. 

Is the suit barred as to Sanford? The plaintiffs in error 
contend that the statute was complied with by the com- 
mencement of the proceeding to foreclose the lien against 
Jacob Dishong within the statutory two years, and that it 
was proper to bring in new parties after the expiration of 
that time. The case of Manly v. Downing, 15 Neb., 637, 
cited by the plaintiffs in error, sustains this construction. 
We quote all that is said in the opinion on that question: 
“The action having been commenced against the said 
Haley within the two years provided by law, the proceed- 
ings could be amended and other parties brought in, not- 
withstanding more than two years had elapsed before the 
proceedings to that end were commenced. There are prob- 
ably cases holding to the contrary of this, but we are cited 
to no authorities on this point and the time at my disposal 
does not permit of my hunting them up.” We are now 
asked to reconsider the question, and, not without some 
hesitation, we have concluded so to do. 

By the second section of the mechanic’s lien law a la- 
borer or material-man, who has made out and verified his 
account and filed the same in the manner and within the 
time prescribed by the law, is given a lien on the building 
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and the lot on which it stands for two years after the filing 
of such lien in the office of the register of deeds of the 
proper county. 

Section 4 of the same law provides that ‘Every per- 
son holding any lien under this chapter may proceed to 
obtain a judgment for the amount of his account thereon 
by civil action. And when any suit or suits shall be com- 
menced on such accounts within the time of such lien, the 
lien shall continue until such suit shall be finally deter- 
mined and satisfied.” 

It is manifest that the only way a mechanic’s lien can 
be continued in force beyond the two years is by institut- 
ing a suit within that time to enforce the lien, and the 
plain meaning of the statute is that it is only preserved 
as to the persons who are made parties to the snit prior to 
the limitation of the time for the bringing of such an ac- 
tion. A person who is not party to a suit ordinarily is not 
bound by the adjudication, nor is a suit deemed commenced 
against one until he is made a party to it, and when, in an 
action to enforce a mechanic’s lien, the plaintiff by amend- 
ment of his petition, as in the case at bar, brings in a new 
party aftcr the limitation of two years has run, as to such 
new party the suit is barred. Suppose an action to fore- 
close a real estate mortgage is brought against the mort- 
gagor within the limitation imposed by statutes, without 
making the present owner of the premises a party, but af- 
ter the expiration of the statutory period such owner is 
brought into the case, could it be successfully contended 
that the suit is not barred asto the new party? Certainly 
not. So where a suit is commenced against one of two 
makers of a promissory note before the bar of the statute 
has run, but after that period the other maker is made a 
party, as to him the suit is deemed commenced only from 
the time he is brought in, and not from the date of the 
commencement of the suit against the original defendant. 
The rule governing the time an action is to be considered 
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commenced as to persons made defendants after suit is in- 
stituted to enforce a mechanic’s lien is not different from 
that which obtains in mortgage foreclosures and other cases. 
So far as we are able to discover, all the authorities, with 
the single exception of Manly v. Downing, supra, affirm 
the doctrine that where, after a suit has been commenced, 
a new defendant has been brought in after the expiration 
of the period limited by statute for bringing the action, as 
to such defendant the suit is barred. (Phillips on Mechan- 
ic’s Lien, sec. 431; Angell on Limitations, sec. 330; Story, 
Eq. PIl., sec. 904; Miller v. McIntyre, 6 Pet. [U.5.], 61; 
Brown v. Goolsby, 34 Miss., 437; Gormar v. Judge, etc., 
27 Mich., 140; Dunphy v. Riddle, 86 Ill., 22; Crowl v. 
Nagle et al., Id., 4387; McGraw v. Bayard, 96 Id., 146; 
East Line & Red River R. Co. v. Culberson, 10 S. W. 
Rep. [Tex.], 706; Telfener v. Dillard, 7 Id., 847; Jones 
v. Johnson, 6 8. E. Rep. [Ga.], 181; Bell’s Appeal, 8 Atl. 
Rep. [Pa.], 177.) 

We are satisfied, upon both reason and authority, that 
the rule is not correctly stated in Manly v. Downing, and 
the decision should not be followed asa precedent. For 
the reasons given the amended petition did not state a 
cause of action against Sanford, and the demurrer thereto 
was, therefore, properly sustained, The judgment is 


AFFIRMED. 


MaxwELt, J., concurs, 


Post, J., having presided in the court below, did not 
take any part in the decision. 
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STaTE, EX REL. JULIUS THIELE, Vv. I. G. SLocuM ET AL, 
[FILED MaRcH 30, 1892.] 


1. County Board: RuLinas on CLAIMS AGAINST COUNTY: AP- 
PEAL. An appeal will lie from the action of a county board in 
allowing or rejecting claims against the county, but to author- 
ize such an appeal it must appear from the proceedings of the 
board that they have taken final action upon such claim by 
either allowing or rejecting the same in whole or iu part. 


: ManpaAMus: Set-Orr. Mandamus will issue ina 
proper case, to compel a county board to act upon a claim against 
the county where final action has beeu refused, but in a pro- 
ceeding in mandamus the court will not determine the validity 
of any offset set up by the ‘tounty. 


OrIGiINAL application for mandamus. 


J.C. Crawford, and T. JE Franse, for relator, cited: 
State v. Lancaster Co., 20 Neb., 419; Smalley v. Yates, 36 
Kan., 519; People v. Thompson, 25 Barb. [N. Y.], 73; 
People v. Green, 29 Mich., 121; Fitch v. McDiarmid, 26 
Ark., 482; Reading v. Commonwealth, 11 Pa. St., 196; 
Draper v. Noteware, 7 Cal., 276; State v. Silver, 9 Neb., 
85; Richardson Co. v. Mussleman, 25 Id., 624. 


P. M. Moodie, contra, cited: 1 Black, Judgments, sec. 
42; 2Id., sec. 532; Bond v. Marz, 53 Ala. 177; Brady 
v. Burke, 27 Pac. Rep. [Cal.], 52; Home for Inebriates v. 
Kaplan, 84 Cal., 483; Condee v. Barton, 62 Id.,5; Black 
v. Saunders Co., 8 Neb. 440; R. Co. v. Harlan, 24 Cal., 
337; Hunter’s Private Road, 46 Pa. St., 250; Saunders v, 
Frost, 5 Pick. [Mass.], 259; Pearce v. Chastain, 3 Kelly 
[Ga.], 230; Robinson v. Cropsey, 2 Edw. Ch. [N. Y.], 148; 
Cowles v. Whitman, 10 Conn., 121; McNeil v. Call, 19 N. 
H., 403; People v. Dutchess Co.,1 Hill [N. Y.], 50; Peo- 
ple v. Nostrand, 46 N. Y., 375. 
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Norvat, J. 


This is an application for mandamus to compel the 
county board of Cuming county to act upon the claim of 
relator filed with said board, for making the tax list of said 
county for the year 1888. After issue was joined, the cause 
was referred to J. EK. Frick, Esq., to take the testimony and 
report the same to the court with his findings of fact and 
conclusions of law, which report has been filed. The cause is 
submitted on the exceptions filed thereto by the respondents. 

On the 9th day of March, 1891, the relator filed a duly 
verified claim against Cuming county, for preparing the tax 
list for 1888, in the sum of $634.24, besides interest. Re- 
spondents refused to act upon said bill. It is conceded by 
respondents that relator was entitled to the amount claimed 
for making the tax list, but it is contended that final action 
has been taken upon the claim, and further, that relator is 
indebted to the county on account of fees collected by him 
as county clerk in a sum greatly in excess of the amount of 
his said claim, which fees, it is alleged, he has failed to enter 
on his fee book or report to the county board. 

It appears that on January 7, 1889, the relator filed his 
bill with the county board in the sum of $1,564.33, for 
making the tax list of said county for the year 1888, which 
was allowed on the 10th day of said month. Subse- 
quently, on the 23d day of January, the county board re- 
considered their action and rescinded the order allowing 
said claim on the ground that the amount was excessive. 
On the same day the committee theretofore appointed by 
the county board, to make settlement with county officers, 
made a report to the board that there was $586.68 due re- 
lator for making said tax list, and that there was due from 
him to the county for fees received by him, and not entered 
on the fee book, the sum of $834.56. This report was 
adopted by the board, but no other or further action was 
taken on said claim at that time. 

27 
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the board in adopting said report of the committee was 
either an allowance or rejection of the relator’s claim. It 
was not a final adjudication, nor such an order as an appeal 
thercfrom to the district court could have been successfully 
prosecuted. The relator attempted totake an appeal. All 
the statutory steps for that purpose were taken, including 
the filing of the transcript of the proceeding of the county 
board in the district court, but the appeal was dismissed 
by the court on motion of the county attorney on the 
ground that the order appealed from was not a final order. 
This holding of the district court is conclusive upon both 
relator and respondents, and neither can now claim that 
the action taken by the respondents on January 23, 1889, 
was a final adjudication of relator’s claim, or that the same 
is a bar to a further consideration of the same by the board 
of supervisors of Cuming county. 

It also appears that the county board, on July 13, 1889, 
adopted a report of the committee on settlement with county 
officers, in which it was found that there was due relator for 
making the tax list $634.24, and the sum of $100 for one 
quarter’s salary asclerk of the board, and that there was due 
the county from the county clerk $783.71 on account of fees 
collected and not entered by him on his fee book. No 
further action was taken upon the claim of relator at that 
time. Subsequently, on January 16, 1890, the following 
report was made to the board of supervisors: 

“We, your committee on settlement with county officers, 
beg leave to report that we find the county clerk, Julius 
Thiele’s account stands as follows: 

Total fees for recording instruments from Jan- 


uary 1, 1889, to January 8, 1890............... $2,230 90 
Warrants received for three quarters’ salary...... 300 00 
Warrants received for assessment and equalizing 

BOOKS wiiicivencssesvesteedeiereeeesecosedsitssh vee seaaee 200 00 


Warrants received for making overseers’ books... 150 00 
Total received from al] sources ........-..45. $2,880 90 
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Balance due from Mr. Thiele from settlement by 
board according to record on journal, July 13, 


VBS Occ eiceeetdens sha sine dade aeneiia canna ded tacessienben te $49 47 
Total Drivscasestas Slesk renew ce nuaite Seniors $2,930 37 
CREDITS. 
Salary county clerk, per statute.............seeseee. $1,500 00 
Salary deputy, by order of board ...............46 - 700 00 
Salary clerk, by order of board........... ....s004 600 00 
Balance due, to be turned into county treasury... 130 37 
$2,930 37 


“Your committee would recommend that the county 
clerk be directed to charge himself on fee book with the 
above warrants for clerk hire and making assessments, 
equalizing, and overseers’ books for 1889, and also, in the 
future, all warrants received by him be entered on the fee 
book.” 

This report was accepted and adopted, but no other ac- 
tion was taken by said board. We are of the opinion that. 
the action of the board of supervisors does not amount to- 
either an allowance or rejection of relator’s claim. By 
adopting the report of the committee the board merely 
made the findings of the report, as to the state of the ac- 
count between relator and couuty, its own. 

In Black v. Saunders Co., 8 Neb., 440, the court say: 
“While the commissioners, in passing upon claims against. 
the county, act judicially, it is not essential, or even proper, 
for them to enter a formal judgment after the manner of 
courts of Jaw. It is sufficient if it appear that the claim 
was duly presented, and that it was allowed or rejected.” 
Squared by this rule it is obvious that there has been no 
final disposition of the claim of the relator by the county 
board. If, as contended, it was the purpose of respond- 
ents to offset the claim of the county against the relator 
for unreported fees, an entry upon the records of the board 
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that his account was for that reason disallowed, would have 
been suflicient. 

- Complaint is made because the referee rejected the testi- 
mony offered by respondents for the purpose of establish- 
ing the set-off claimed by the county against relator’s de- 
mand, The ruling of the referee upon that subject was 
proper and has our approval. Neither the legality nor 
extent of such set-off is involved in this proceeding. The 
purpose of this action is not to compel the allowance of 
relatov’s account, but merely to require respondents to take 
final action thereon. Whether such account should be al- 
lowed in whole or in part, or be entirely rejected, cannot 
be adjudicated in a proceeding by mandamus, but must be 
determined in the first instance by the county board when 
they come to take final action upon the claim. If relator 
is indebted to the county on account of fees received by 
him as county clerk, which he has failed to report or enter 
upon his fee book, the same may be set off against the 
claim of relator. The exceptions to the report of the 
referee are overruled, the report confirmed, and a peremp- 
tory writ of mandamus will issue as prayed. 


WRIT ALLOWED. 


THE other judges concur. 


RicHarp H, PearD ET aL, Vv. STATE, EX REL. JOHN 
HUERING. 


[FILED Marc 30, 1892.] 


1. Elections: Districtina County: DISFRANCHISEMENT. It is 
not within the power of the board of county commissioners to 
disfranchise. legal voters by subdividing a county for election 
purposes in such manner as to leave them without any oppor- 
tunity to participate in the election of county officers, 
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: VoTING OuTSIDE oF District. The third commissioner 
district of H. county includes a part of the Third ward of 
the city of A. Said district was subdivided for election pur- 
poses in such manner that the voters thereof who reside within 
said Third ward could not vote within said district, the only 
voting place for said Third ward being outside thereof. At the 
general election of 1891 certain residents of said commissioner 
district, and also of the Third ward aforesaid, and who were 
legal voters of said district, voted at the voting place of said 
ward for the respondent for commissioner of said third district. 
It being admitted that said votes were all cast by legal voters 
of the said commissioner district at the only voting place pro- 
‘vided for them. and that said election was in all respects fairly 
conducted. Held, That the voting by said electors outside of the 
commissioner district, is a mere irregularity not affecting the 
merits of the case, and their votes should be counted as cast. 


2. 


Error to the district court for Hamilton county. Tried 
below before Bares, J. 


Whitmore & Carr, and A. W. Agee, for plaintiffs in error, 
cited, as to the validity of the votes: Cooley, Const. Lim., 
599, 616, 618; People v. Maynard, 15 Mich., 463; Lan- 
ning v. Carpenter, 20 N. Y., 447; Dobson v. Dobson, 7 
Neb., 296; Parker v. Kuhn, 19 Id., 396; State v. Leavitt, 
33 Id., 285; Ht. Dodge v. Dist. Twp., 17 Ia., 85; Barry 
v. Lauck, 5 Cold. [Tenn.], 588; Foster v. Scarf, 15 O. St., 
532; People v. Salomon, 46 Ill., 415. 


Post, J. 


This is a mandamus proceeding begun in the district 
court of Hamilton county by the relator, John W. Huering, 
against the respondents, Richard H. Peard, county clerk of 
said county, L. W. Shuman, his deputy, John O. Fergu- 
son, Jr, Chas, P. Whiteside, and Oscar D. Shankland. 
The material facts, according to the stipulation of counsel, 
are as follows : 

Hamilton county is divided into three commissioner dis- 
tricts, numbered the first, second, and third districts. The 
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third district aforesaid includes within its boundaries a part 
of the city of Aurora, which is a city of the second class, 
having less than 6,000 inhabitants. Said city is divided 
into three wards, numbered the first, second, and third. 
Prior to the general election in 1891 the third commis- 
sioner district had been subdivided, for election purposes, 
in such manner as to leave a fraction thereof attached to a 
voting district ontside of said commissioner district; that 
is, the commissioner district in question was so formed as to 
include a fraction of the Third ward of the city, but with- 
out making any provision for the electors of such portion 
to vote within the said commissioner district. The relator 
and the respondent Shankland were opposing candidates 
for the office of commissioner for said district at said elec- 
tion. There were cast for the relator at the polling places 
within said commissioner district 256 votes, and for the 
said respondent therein 255 votes. ‘There were cast for 
respondent, in addition thereto, five votes by electors whose 
names are set out in the pleadings, who are admitted to be 
residents and electors of said district and entitled to vote 
for said office, except for the reason that they reside 
in that part of said district which is attached to a voting 
district outside thereof for election purposes as aforesaid. 
‘The polling place at which said five votes were cast, al- 
though outside of. said commissioner district, is within the 
Third ward of the said city, and the only place at which 
such electors could lawfully vote at said election. The five 
votes in question were counted by the other respondents, 
who comprised the canvassing board for said county, in 
favor of the said Shankland, and a certificate of election was 
accordingly issued to him. 

On a hearing by the district court there was a finding 
and judgment for the relator and peremptory mandamus 
allowed requiring the respondent Shankland to deliver up 
and surrender to the county clerk aforesaid his certificate of 
election, and requiring the canvassing board to recanvass 
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the vote for said commissioner district and deelare the re- 
lator elected commissioner thereof. Upon the entering of 
the judgment aforesaid the case was removed to this court 
by petition in error. Since the case must be disposed of 
upon its merits we deem it unnecessary to discuss any of the 
other questioas argued. The right to vote for and be rep- 
resented by county and state officers being a constitutional 
right, it cannot be taken away or destroyed. (McCrary on 
Elections, 13; Paine on Elections, 331; Cooley on Con- 
stitntional Limitations, 616.) 

It has been held that a law creating a new county, leav- 
ing a part of its territory unorganized so that the voters 
within such portion could not participate in the election of 
county officers, was inoperative and void. (People v. May- 
nard, 15 Mich., 463; Lanning v. Carpenter, 20 N. Y., 
447.) 

In discussing the question of the right of a contestant 
to have votes counted in his favor which are found in the 
wrong ballot box, in those states where provision is made 
for separate boxes for state and county offices and members 
of congress, Judge McCrary holds, sections 197 and 198, 
that ballots should not be rejected simply because they 
may have been deposited in the wrong box. He concedes, 
however, that the presumption is against their validity, 
and that the party seeking to have such ballots counted 
should be required to show affirmatively that they were 
fairly and honestly cast by legal voters. People v. Bates, 
11 Mich., 362, fully sustains the rule as stated above. 

This case is clearly within the reasoning of these au- 
thorities. We will concede that in the absence of proof 
that the five votes in this case were cast by qualified voters 
of the third commissioner district, they would be presump- 
tively void and should be rejected. We are, however, re- 
lieved of any such embarrassment since it is admitted that 
the votes in question were all cast by legal voters of the 
district. It has been repeatedly decided in this country 
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that electors gannot be residents of one representative dis- 
trict and legal voters of another. And statutes which seek 
to confer upon residents of a legislative district the right 
to participate in the choice of representatives for another 
district have been declared void. (People v. Holihan, 29 
Mich., 116; 6 Am. & Eng. Encye. of Law, 351, and 
iiote): This case is obviously different in principle from 
any of the cases reported in which votes have been rejected 
on account of the residence of the voters. The voting at 
the polling place outside the commissioner district is at 
most an irregularity not affecting the merits of the case. 
To reject the votes now would be not only to disfranchise 
the voters, but to defeat the will of the majority fairly and 
honestly expressed. The court will hesitate before adopt- 
ing a construction which will be attended by such conse- 
quences. The rule may be said to be well settled that 
courts will not disfranchise voters wheu the election was 
fair, and the result free from doubt, unless compelled to do 
so by the peremptory requirements of the law. (6 Am. & 
Eng. Encye. of Law, 325, and note.) The judgment of 
the district court will be reversed and the action dismissed. 


REVERSED AND DISMISSED, 


THE other judges concur. 


Ext Brown Ev aL. V. AMANDA M. WIbuiams. 
[Frrep Marcx 30, 1892.] 


1. Review: REFrEREE’s Report: PRESUMPTIONS. Where areferee is 
appointed by the court to hear the evidence and report his find- 
ings of fact and conclusions of law, within a given time, and the 
time for filing his report is subsequently extended by the court, 
upon stipulation of the parties until the first day of the next 
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term of court, and the date when the next term convened not 
appearing from the record, it will be presumed that such report 
was made within the time designated by the court. 


2. 


: EvipEnce Nor PRESERVED IN BILL oF Ex- 
CEPTIONS. Where judgment is entered upon the findings of a 
referee and in accordance with his conclusions of law, the evi- 
dence not having been preserved by a bill of exceptions, the only 
question for consideration in this court, apon a petition in error 
to have said judgment reviewed, is whether the court has cor- 
rectly applied the law to the facts as found by the referee. 


3. Assignment for Creditors: Prion PREFERENCE. A debtor 
in failing circumstances and contemplating insolvency may pay 
or secure an indebtedness created within nine months prior 
thereto ; and a chattel mortgage executed to secure a bona fide 
debt created within said time, will not be held void for the 
reason that such debtor, within re few hours thereafter, makes a 
general assignment of all his property, including that mortgaged 
as aforesaid, for the benefit of his creditors. 


4. Words and Phrases: “Monts.” When the word ‘‘ month ”’ 
is used in a statute, and there is nothing to suggest a different 
meaning, it will be construed to mean a caleudar month. 


Error to the district court for Franklin county, Tried 
below before Gasuiy, J. 


J. LL. Kaley (A. F. Moore with him), for plaintiffs in 
error, cited, as to the bill of exceptions: Scott v. Waldeck, 
11 Neb., 526; Morehead v. Adams, 18 Id., 571; Gibson 
v. Gibson, 24 Id., 409; Seward v. Klenck, 301d., 775. As 
to the execution and filing of conveyances: Hershiser v, 
Higman, 31 Neb., 531; Tripp v. Natl. Bank, 48 N. W. 
Rep. [Minn.],5; Banks v. Barbed Wire Co., 20 Neb., 315; 
Batten v. Smith, 22 N. W. Rep. [Wis.], 807; Kan. Mfg. 
Co. v. Gandy, 11 Neb., 418. Under the common law the 
term month meant a lunar month. (2 Blackstone, 141; 2 
Coke, Lit., ch. 2, sec. 303; Barksdale v. Morgan, 4 Mod. 
Rep. [Eng.], 185 ; Lacon v. Hooper, 6 T. R. [Eng.], 224; 
Redmond v. Glover, 1 Dud. (Ga.], 107; Rives v. Guthrie, 
1 Jones [N. Car.], 84; Loring v. Halling, 15 Johns. [N.Y.], 
119; Glenn v, Hebb, 17 Md., 265; State v. Jacobs, 2 Harr. 
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[Del.], 548.) According to the spirit and intent of the 
law the transfer should operate as a general assignment for 
the benefit of all creditors. ( White v. Cotzhausen, 129 U. 
S., 389; Preston v. Spaulding, 120 IIll., 208; Rochester v. 
Armour, 8 S. Rep. [Ala.], 780; Putney v. Freisleben, 11 
S. E. Rep. [S. Car.], 337; Wilks v. Walker, 228, Car., 108 ; 
Miner's, Natl. Bank Appeal, 57 Pa. St., 193; Winner v. 
Hoyt, 66 Wis., 227; Straw v, Jenks, 43 N. W. Rep. [Dak.] 
941; Kellog v. Richardson, 19 Fed. Rep. [Mo.], 70; Kerbs 
v. Ewing, 22 Id., 693; Freund v. Yagerman, 26 Id., 812; 
Welch . Sacket, 12 Wis., 270; Day v. Grifith, 16 Ia, 
104; Hood v. Brown, 2 O., 266; Jackson v. Richards, 6 
. Cow. [N. Y.], 617. 


Sheppard & Black, contra: 


As between the parties a pre-existing debt is a sufficient 
consideration to support a subsequent mortgage. ( Ward v. 
Parlin, 30 Neb., 376; Jordan v. White, 38 Mich., 253; 
Cooley v. Hobart, 8 Ia., 358.) A debtor may prefer his 
creditors. (Davis v. Scott, 22 Neb. 154; Joiner v. Van 
Alstyne, Id., 172; Bonns v. Carter, Id., 504; Bierbower 
v. Polk, 17 Id., 268; Nelson». Garey, 15 Id., 531; Grimes 
v. Farrington, 19 Id., 48; Lininger v. Raymond, 12 Id., 
19.) The findings of a referee, like the verdict of a jury, 
will not be set aside unless they are clearly wrong. (State 
v. Bennett, 19 Neb., 191; Brown v. O' Brien, 4 Id., 199; 
Hartley v. Dorr, 15 1d., 451; Potvin v. Curran, 13 Id., 
302.) When months are mentioned in a statute, they are 
understood to be calendar months. (Gore v. Hare, 4 Neb., 
132.) 


Post, J. 


This was an action in the district court of Franklin 
county by the defendant in error against the plaintiffs in 
error, defendants below, Eli Brown, sheriff, and the sureties 
on his official bond as sheriff for said c.unty. The cause 
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of action alleged is the taking and selling by said sheriff, as . 
assignee of one S. S. Elder, under a general assignment for 

the benefit of creditors, of a certain stock of general mer- 

chandise and store fixtures which plaintiff below claimed 

by virtue of a chattel mortgage executed by said Elder. 

The case by agreement was referred to Hon. C. J. Dil- 

worth, by whom it was tried and who submitted the fol- 

lowing report: 

“Your referee finds from the pleadings and testimony 
offered, and the admission of the parties hereto, all of which 
are of record, the following facts: 

“First—That the firm of A. M. Williams & Co., com- 
posed of A. M. Williams, the plaintiff in this case, and G. 
E. Williams, was and had for some years been doing busi- 
ness as merchants in the town of Riverton, Franklin 
county, Nebraska, and that on the second day of January, 
1888, the estimated value of the stock on hand belonging 
to said company, amounted to thirteen thousand dollars, 
and the debts against said firm were estimated to be eight 
thousand dollars. 

“ Second—That on January 2, 1888, the said firm of 
A. M. Williams & Co. sold said stock and business to S. 
S. Elder, and took in exchange therefor the notes of that 
date executed by the said S. 8S. Elder and payable to the 
plaintiff in this case, A. M. Williams, as follows, to-wit: 
One note for $456.08, due in two years, with ten per cent 
interest; one note for $1,000, due in two years, with ten 
_ per cent; one note for $1,000, due in two years, with ten 
per cent. Said S. S. Elderalso conveved real estate to the 
plaintiff of the estimated value of $2,000 and assumed to 
pay the debts of the firm to the amount of $8,000. 

“ Third—That after said notes were taken, and during 
the absence of the plaintiff, said notes were left in the 
possess‘on of her attorneys, Sheppard & Black, to attend 
to-th: interests concerning them; that on the Ist day of 
October, A. D. 1888, at the request of Mr. Black, one 
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of said attorneys, Mr, S. S. Elder made, executed, and 
delivered to the plaintiff the chattel mortgage marked 
‘Exhibit A’ in this case, upon the goods in question; 
which said mortgage was filed for record on the 2d day of 
October, 1888, at 9 o’clock A. M.; that possession of the 
said goods so mortgaged was taken by the mortgagee im- 
mediately after said mortgage was executed. 

“ Fourth—That after the mortgage was executed, ani 
before the same was recorded, the said S. S. Elder, on the 
2d day of October, A. D. 1888, made an assignment of all 
his goods and chattels (including the goods in controversy) 
for the benefit of all his creditors. This assignment was 
drawn by the said Mr. Black, of the said firm of Shep;ard 
& Black, and by him filed for record October 2, 1883, xt 
9 o’clock 30 minutes A. M. 

“Vifth—That the aforesaid Brown was, at the time when 
these transactions occurred, the sheriff of said Franklin 
county, and the other defendants were his sureties, with 
the bond in the usual form. 

“Sixth—That on the 8th day of October, 1888, the said 
sheriff, Eli Brown, took possession of said goods without 
the consent of the said plaintiff, under and by virtue of 
said assignment, and proceeded to invoice, advertise, and sell! 
the same, and did sell to the amount and value of $3,400; 
that on the 12th day of October, A. D. 1888, the county 
judge of said county fixed upon October 25, A. D. 1888, 
as the time of presenting claims against said estate by cred- 
itors, under the assignment act, and that on that day the 
said plaintiff by her attorneys presented her said claim 
of $2,456.08 for allowance under the provisions of said 
assignment. 

“Under the above state of facts the referee, as conclu- 
sions of law and fact, finds: 

“First—That the said mortgage given on the Ist day of 
October, 1888, from the said 8S. S. Elder to the said plaint- 
iff was made in good faith to secure a valid debt, and said 
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mortgage is and was a lien upon said property to the 
amount of the plaintiff’s claim therein named. 

“ Second—That the said defendants in taking said prop- 
erty acted without authority of law, and in so doing be- 
came liable to the plaintiff to the amount of her interest in 
said property. ; 

“Third—That there was due to the said plaintiff on the 
8th day of October, A. D. 1888, from the said 8S. 8. Elder, 
the sum of $2,456.08, together with interest thereon from 
January 2, 1888, at ten per cent per annum; making, in 
the aggregate, $2,619.86; and that the said plaintiff should 
have and recover of and from the said defendant the said 
sum of $2,619.86, together with seven per cent interest 
from the said 8th day of October, A. D. 1888, 

“All of which is respectfully submitted. 

“C, J. Ditwortu, Referee.” 

On the coming in of said report exceptions were taken 
thereto on the ground that the referee had no jurisdiction 
to try said case at the time of the alleged trial, which was 
overruled. The report was confirmed and judgment en- 
tered in accordance with the recommendation of the ref- 
eree. Subsequently a motion was made for a new trial for 
the reasons: First, the court erred in confirming said re- 
port; second, the referee had lost jurisdiction of the case 
at the time of the trial of the case before him and had no 
authority to hear the evidence or decide or report upon the 
same; third, the confirmation of said report is contrary 
to law; fourth, the judgment is contrary to law and is not 
supported by the evidence; which motion was overruled 
and exceptions taken. 

The objection that the referee’s findings are not supported 
by the evidence cannot be considered, the evidence not hav- 
ing been preserved in the form of a bill of exceptions. 
The questions remaining are two only: First, Had the 
referee jnrisdiction? In other words, had he lost juris- 
diction by failing to try and report in accordance. with the 
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original order of reference. The referee was appointed at 
the June term, 1889, and required to fix a time for hearing, 
not later than August 5, 1889, and report at the next term. 
On the 23d day of January, 1890, the time for trial and 
report was extended by a written stipulation filed by coun- 
sel for the respective sides “until such time as the referee 
may name, not later than the first day of April next.” It 
appears from the report of the referee that the evidence 
was taken on the 23d day of January, 1890, and that the 
case continued for argument until the 17th day of May, 
1890, at which time the argument was heard and closed. 
On the 24th day of June, 1890, the court made the follow- 
ing order: “On consideration by the court the time for 
the referee to file his report is extended to the next term 
of court, on the first day thereof, by consent of parties.” 
It does not appear from the record when the next term 
convened, and it will be presumed that the report was filed 
in conformity with the foregoing order. It was held in 
Deitrichs v. L. & N. W. R. Co., 13 Neb., 46, that the 
failure of the referee to file his report within the time 
named in the order of the court, is a mere irregularity and 
is not a sufficient ground for setting it aside, even in the 
absence of any agreement extending the time. The first 
objection is, therefore, without merit. 

The next question presented, whether the referee’s con- 
clusions of law, and the judgment in accordance therewith, 
are supported by the findings, involves the real contention 
of the parties, viz., is the mortgage of plaintiff below void 
under the provisions of the assigument law. The provis- 
ions of the assignment law, chapter 6, Compiled Statutes, 
essential to aconsideration of the question presented, are 
found in sections 43 and 44, as follows: 

“Sec. 43. [Preferring creditors.]}—If a person, being 
insolvent, or in contemplation of insolvency, within thirty 
days before the making of the assignment, with a view to 
give a preference to a creditor or person who has a claim 
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against him, procures any part of his property to be at- 
tached, sequestered, or seized on execution, or makes any 
payment, pledge, assignment, transfer or conveyance of any 
part of his property, either directly or indirectly, abso- 
lutely or conditionally, the person receiving such payment, 
pledge, assignment, transfer, or conveyance, or to be bene- 
fited thereby, having reasonable cause to believe such 
person is insolvent, or in contemplation of insolvency, and 
that such payment, pledge, assignment, or conveyance is 
made in fraud of the laws relating to insolvency, the same 
shall be void, and the assignee may recover the property, 
or the value of it, from the person so receiving it or so to 
be benefited. 

“Sec. 44. [Clerks’ and servants’ wages.]|—Nothing in 
this act contained shall be construed so as to prevent any 
debtors from paying or securing to be paid any debt not 
exceding the sum of one hundred dollars, for clerks’ or 
servants’ wages, or from paying or securing any debt which 
shall have been created within nine months prior to the 
date of such payment, or securing or to effect any mort- 
gage or security made in good faith to secure any debt or 
liability created simultaneously with such mortgage or se- 
curity, provided any such mortgage shall be filed for record 
in the proper office within thirty days from its date.” 

It will be observed that it is not every act of preference 
by an insolvent debtor or one contemplating insolvency 
which is declared to be void by the provisions of section 
43. ‘That section has reference only to those payments, 
conveyances, assignments, etc., where the party to be bene- 
fited thereby has reasonable cause to believe that such 
debtor is insolvent or contemplating insolvency, and that 
such payment, assignments, conveyance, ete., is made in 
fraud of the laws relating to insolvency. The finding of 
the referee upon the question of the good faith or fraudu- 
lent intent of the parties to the mortgage must be regarded 
as conclusive, That question was, we will presume, fairly 
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submitted to him and he has found against plaintiffs in 
error on that issue. We must accordingly assume that the 
mortgage was given by Elder to secure a dona fide indebt- 
edness due from him without any fraudulent intention 
shared by or known to the defendant in error. It has 
been frequently held by this court that it was not the pur- 
pose of the assignment law to take away the dominion 
which at common law one is permitted to enjoy over his 
own property. A debtor in failing circumstances may still 
secure one or more of his creditors by mortgage or con- 
veyance absolute, provided the transaction is not tainted 
with fraud, although the effect of such conveyance or mort- 
gage is to defeat the collection of other claims, (Hershiser 
v. Higman, 31-Neb., 581; Banks v. Omaha Barb Wire 
Co., 30 Id., 128.) In the last named case it was held that 
where an insolvent debtor within thirty days prior to a 
general assignment, with intent to give preference to one 
creditor, assign to him a mortgage and notes to secure a 
debt created more than nine months previous, such trans- 
action was in fraud of the assignment law, the creditor hay- 
ing reasonable cause to believe such debtor was at the time 
thereof insolvent. By section 44 it is expressly provided 
that nothing in this act shall be construed so as to prevent 
any debtor from * * * paying or securing any debt 
which shall have been created within nine months prior to 
the date of such payment. 

The report of the referee is silent upon the question of 
the knowledge of the plaintiff below of the insolvency of 
the mortgagor Elder at the time she accepted the mort- 
gage. Nor is there any finding to the effect that Elder 
was in fact insolvent or contemplating insolvency at the 
time the mortgage was executed. There are no facts found 
by the referee from which we can infer that the plaintiff be- 
low was guilty of any fraudulent intention in accepting the 
security in question or had knowledge of any such fraudu- 
lent intention on the part of Elder, the mortgagor. As 
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already said, we regard the findings of the referee as con- 
clusive on that question. It is distinctly charged in the 
answer that the mortgage was given and accepted with a 
common purpose of the parties thereto to defraud the cred- 
itors of Elder. The referee has evidently found for the 
plaintiff below upon that issue. The mortgage, having 
been executed and received in good faith as security for 
an indebtedness created within nine months prior thereto, 
must be held to be within the exception contained in sec- 
tion 44, and is therefore valid, notwithstanding it may 
have been made in contemplation of insolvency within the 
knowledge of the mortgagee. 

It is urged by counsel for plaintiff in error that in com- 
puting time the statute contemplates lunar and not calen- 
dar months. If this contention can be sustained it is plain 
that the mortgage in controversy cannot be brought within 
the exception contained in section 44. When months are 
mentioned in a statute in prescribing the time within which 
an act shall be done it is understood to mean calendar and 
not lunar months. (Maxwell’s Practice in Justice Courts 
[5th Ed.], 769; Glore v. Hare, 4 Neb., 132; 15 Am. & 
Eng. Encyc. of Law, 712, and note.) It is apparent that the 
debt in this case, according to the finding of the referee, 
was created within nine calendar months prior to the as- 
signment. The judgment on the findings of the referee is 
right and should be 


AFFIRMED. 


THE other judges concur. 
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SraTE, EX REL. H. W. Rocue, v. Dominick Cos@rove. 
[FILED APRIL 7, 1892.] 


1, Officers: ELrq@rsiLiry: SUPERVISOR OF REGISTRATION. Under 
the provisions of section 2, chapter 54, of the Laws of 1889, a per- 
son who is a candidate for an office to be voted for by the electors 
of the precinct is not eligible to the office of supervisor of regis- 
tration of such precinct, but if he receive the requisite number 
of votes for an office—as assessor—to elect him to that position 
he will not be debarred from holding such office by reason of 
having been a supervisor of registration. 


2. The prohibition is against holding the 
office of supervisor, not the office to which the party may be 
elected. 

3. : INCUMBENT HOLDING OVER: REQUALIFICATION. Where 


the incumbent of an office holds over by reason of the non- 
election or non-appointment of a successor, or of the neglect or 
refusal of his successor to qualify, he must qualify anew within 
ten days from the time at which his successor should baye qual- 
ified. 


Error to the district court for Douglas county. Tried 
below before CLARKSON, J. 


Schomp & Corson, for plaintiff in error, cited: Laws v. 
Vincent, 16 Neb., 215; Commonwealth v. Hanley, 9 Pa. 
St., 513; Dillon, Mun. Corp., sec. 220; McCall v. Byram 
Mfg Co., 6 Conn., 428; Cordiell v. Frizell, 1 Nev., 130; 
Queen v. Durham, 10 Mod. [Eng.], 146; People v. Run- 
kle, 9 Johns. [N. Y¥.], 147. 


Gannon, Breck & Shea, contra. 


MaxweE tt, Cu. J. 


This is an action of quo warranto brought in the district 
court of Douglas county. A demurrer to the petition and 
stipulation of facts was sustained and the action dismissed. 
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The stipulation sets forth the material facts on which the 
right to recover depends and is as follows: 

“Tt is agreed and stipulated, between the attorneys of 
the respective parties hereto, that the following is a true 
statement of the facts in this ease: 

“ First—Both Dominick Cosgrove and H. W. Roche 
were, on the 1st day of November, A. D. 1888, and ever 
since have been, legal voters, citizens and residents of the 
Third ward of the city of Omaha, Douglas county, Ne- 
braska. 

“Second—At the regular election held in November, A. 
D. 1888, H. W. Roche was duly elected to the office of 
assessor for said ward to serve for such term as is prescribed 
by the constitution and laws of the state of Nebraska. 

“Third—That in pursuance of such election he duly 
qualified himself to act as such assessor, and entered into 
said office and served as such for the year 1889. 

“ Fourth—That on the day of September, A. D. 
1889, Dominick Cosgrove was duly appointed by the city 
council of the city of Omaha as supervisor of registration 
for election in precinct No. 1 of the Third ward of said 
city; that on the 30th day of September, A. D. 1889, the 
said appointment was duly approved by W. J. Broatch, 
mayor, and on the said 30th day of September the said 
Dominick Cosgrove took the official oath of office as such 
registrar of election—which approval and oath are as 
follows : 

“OFFICE OF THE Mayor OF THE Crry or Omana, 

“‘OmaHa, NEB., Sept. 30th, 1889. 

“To the City Clerk, City of Omaha: I have this day 
made the examination required by law of Mr. D. Cosgrove, 
appointed by the city council of the city of Omaha as 
supervisor of registration for election precinct No. 1 of the 
Third ward of said city, and am satisfied of his fitness to 
serve as such officer, W. J. Broatcu, 

“¢ Mayor.’ 
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‘“OATH OF SUPERVISOR OF REGISTRATION, 

“«T, D. Cosgrove, residing at No. 214 N. 10th street in 
the city of Omaha, do solemnly swear that I will support 
the constitution of the United States and of the state of 
Nebraska, and that I will faithfully and impartially dis- 
charge the duties of the office of supervisor of registration 
for the election precinct No. 1 of the Third ward of the 
city of Omaha, according to the laws of the state and the 
best of my ability ; and that I am a citizen of the United 
States and of the state of Nebraska, a qualified voter in 
e-ection precinct No. 1 of the Third ward of the city of 
Omaha, and not a candidate for any office to be voted for 
by the voters of the precinct for which I am appointed 
supervisor. D. Cosarove. 

“«Subscribed in my presence and sworn to before me 
this 30th day of September, 1889. 

“(OFFICIAL SEAL. } J. B. Sournarn, 

, ‘“Otty Clerk. 

“Fifth—In pursuance of such appointment and qualifi- 
cation the said Dominick Cosgrove performed the duties of 
registrar of election for the First precinct of Third ward, 
city of Omaha, preceding the regular annual election in No- 
vember, 1889. . 

“Sixth—At such annual election held in November, A. 
D. 1889, the following vote was cast for assessor in said 
ward: 


First precinct: 


Dominick Cosgrove.........cccsesesseesseeeeees 310 votes 

Te We ROG Gio vaisy sakes Cncnwavemesioah vices 270 votes 
Second precinct : 

Dominick Cosgrove........ccccsesseecsssesceees 246 votes 

FA Ws ROCHE, siencnssens veuehoCodet tovees Wisincs 135 votes 
Total: 

Dominick Cosgrove.........0..c.csccessceaeeees 556 votes 


Hy W. Roche.....0....sccescosscecccscccesvccess - 405 votes 
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“ Seventh—Dominick Cosgrove did not attempt to qual- 
ify in pursuance of such election returns, and on the 8th 
day of February, A. D. 1890, went before the commissioners 
of Douglas county and represented the office vacant ; re- 
ported that he had received a majority of votes cast for 
such office of assessor at the last election in 1889, and had 
them appoint him (Dominick Cosgrove) as assessor for said 
Third ward of the city of Omaha, which appointment was 
also made on said 8th day of February, A. D. 1890. 
And in pursuance of such alleged appointment he made 
and ‘executed his bond as assessor, which was duly ap- 
proved, and in pursuance of such alleged appointment to 
fill vacancy is now claiming a right to act as assessor for 
such Third ward for the ensuing year. H. W. Roche 
claims there was no election for assessor in said ward in the 
year 1889; that Dominick Cosgrove was not eligible to 
election at that time; that there was no vacancy which the 
commissioners could fill by appointment, and that he, as 
the regular elected and qualified officer, elected in the year 
1888, is duly qualified and entitled to hold the office until 
his successor is duly elected.” In the fourth paragraph of 
the petition is the statement, “Your relator did not qualify 
as assessor in pursuance of such election held in 1889, be- 
cause he was informed that said Dominick Cosgrove 
claimed that he, the said Cosgrove, was elected, and also 
that the said Dominick Cosgrove had filed his bond, 
and in other ways attempted to qualify as such assessor, 
and this relator was proceeding to oust him, the said Dom- 
inick Cosgrove, from such position by proceedings insti- 
tuted in quo warranto, and had made application to the 
courts for their assistance in such proceedings, when this 
relator learned that the said Dominick Cosgrove went be- 
fore the board of county commissioners of Douglas county, 
Nebraska, and representing to said board that he had not 
qualified as such assessor, on account of sickness, and also 
represented to said board of county commissioners that the 
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said office of assessor in the Third ward of the city of 
Omaha was vacant, and thereupon had said board pass an 
order appointing him, the said Cosgrove, as assessor for 
said Third ward for the year 1890, and in pursuance of 
such alleged appointment he, the said Dominick Cosgrove, 
filed his bond, and claims that he has qualified himself 
to act as such assessor of the Third ward of the city of 
Omaha in pursuance of such appointment, and is now 
assuming to act as assessor of said Third ward of the city 
of Omaha aforesaid.” 

Section 2, chapter 54, of the Laws of 1889 provides: ‘All 
supervisors of registration in said cities shall hereafter be 
selected and appointed by the city council, and the said 
council shall have the power to make all necessary remov- 
als in the office of supervisors of registration. It shall be 
the duty of said council, annually, in the month of Sep- - 
tember in each year, for each election precinct in any such 
cities to select to serve as supervisors of registration three 
(3) persons, two of whom on state issues shall be of political 
faith and opinion different from their associates, and the 
supervisors appointed to represent the political party in 
the minority on state issues shall be named solely by such 
members of said city council. The said supervisors shall 
be citizens of the United States and of the state of Ne- 
braska, of good character and able to read, write, and 
speak the English language understandingly, qualified 
voters in said city, and not candidates for any office to be 
voted for by the electors of the precinct for which they 
shall be selected, and residents of the precinct for which 
they shall be appointed. The persons so selected as super- 
visors shall be notified by the city clerk to appear before 
the mayor, who shall examine them as to their qualifica- 
tions, and if he shall be satisfied that they are qualified to 
serve, they shall each take and subscribe before the city 
clerk within ten days of the notice of appointment the 
following oath of office: 
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eT, , residing at No. —, in the city of , do 
solemnly swear (or affirm) that I will support the consti- 
tution of the United States, and of the state of Nebraska, 
and that I will faithfully and impartially discharge the 
duties of the office of supervisor of registration for the — 
election precinct (or ward) No. —, of the city of F 
according to the laws of the state, and the best of my 
ability; and that I am a citizen of the United States and 
of the state of Nebraska, a qualified voter in election pre- 
cinct (or ward) No. —, in the city of , and not a can- 
didate for any office to be voted for by the voters of the 
precinct for which I am appointed supervisor.” 

The statute above copied in effect prohibits a person who 
is a candidate for an office to be voted for at the election, 
from discharging the duties of supervisor. It does not 
declare that votes cast for him for an office shall be void, 
nor that he shall not hold an office to which he is elected, 
notwithstanding he may not have been a candidate. So 
far as we can see that was the case here. The voters of 
the precinct, or a large majority of them, seemed to have 
considered hima suitable person for assessor, and cast their 
votes for him for that office. These votes were not void 
and we have no right to declare them so, In a free gov- 
ernment the will of the electors as declared through the 
ballot box, must be respected and carried into effect. 
The term of office of an assessor is fixed by law. The in- 
tention is that one shall be elected in cach precinct each 
year. In case of failure to elect, or for other cause the office 
is not filled at the general election, the old officer will hold 
over. This provision is for the benefit of the public to 
- prevent a lapse in the office, and not for the benefit of the 
incumbent. 

We have no doubt the respondent was eligible to the 
office of asssessor, but having failed to qualify it is proba- 
ble that the relator would have held over if he had given 
the bond required by section 17, chapter 10, which reads 
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as follows: “ When the incumbent of an office is re-elected 
or re-appointed: he shall qualify by taking the oath and 
giving the bond as above directed, but when such officer has 
had public funds or property in his control his bond shall 
not be approved until he has produced and fully accounted 
for such funds and property, and when it is ascertained 
that the incumbent of an office holds over by reason of the 
non-election or non-appointment of a successor, or of the 
neglect or refusal of the successor to qualify, he shall 
qualify anew within ten days from the time at which his 
successor, if elected, should have qualified.” This the re- 
lator failed to do and hence there was a vacancy which the 
county board had authority to fill. This they have done 
by the appointment of the respondent, and he, so far as ap- 
pears, is entitled to hold the office. The judgment of the 
court below is right and is 
AFFIRMED. 


THE other judges concur. 


T. P. Owen v. Stare oF NEBRASKA, 
(FILED APRIL 7, 1892.) 


Forgery: INsuFFICIEST EVIDENCE. In a prosecution for attering a 
forged promissory note, kuowing it to have beeu forged, held, 
that the proof was insufficient to sustain the verdict. 


Error to the district court for Hamilton county. Tried 
below before Norval, J. 


Sedgwick & Power, for plaintiff in error, cited: Max- 
well, Crim. Proc., 154, note 1; Lindsey v. State, 38 O. St., 
514; Dellv. Oppenheimer, 9 Neb., 457; Thompson v. State, 
4 Id., 525. 


George H. Hastings, Attorney General, contra, cited : 


~ 
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Maxwell, Crim. Proc. 154, note 1; People ». Everhard, 
104 N. Y., 591; Garner v. State, 5 Lea [Tenn.], 213; 
State v. Saunders, 68 Ia., 370; Pierce v. State, 58 Ga., 
3865; State v. Kellerman, 14 Kan., 135; Mead v. McGraw, 
19 O. St., 55; Hoge v. People, 117 Ill., 35; Jones v. Peo- 
ple, 2 Colo., 359; Dell v. Oppenheimer, 9 Neb., 457. 


MAXWELL, Cu. J. 


The plaintiff in error was convicted of uttering a forged 
promissory note, knowing it to have been forged, and was 
sentenced to imprisonment in the penitentiary for two 
years. There are two counts in the information, the 
charges being as follows: 

“Tur STATE oF NEBRASKA 


v. . 
THomas P. Owen, Lewis Information. 


Roservs. 
“SraTe or NEBRASKA, \ss 

County oF Hamiiton. {~~ 

“At the April term of the district court within and for 
Hamilton county, Nebraska, in the year of our Lord 1889. 

“ Jerome H. Smith, prosecuting attorney in and for said 
county of Hamilton, in the name and by the authority and 
on the behalf of the state of Nebraska, information makes 
that Thomas P. Owen and Lewis Roberts did, on the 
18th day of May, in the year of our Lord 1889, in Ham- 
ilton connty, Nebraska, unlawfully, feloniously, and with 
the intent to defraud, make, forge, and counterfeit a certain 
promissory note for the payment of money, which note is 
in the words and figures following, that is to say : 
“<$120, Hampton, Nes., May 15, 1889. 

“¢Twelve months after date, I promise to pay to the 
order of T..P. Owen one hundred and twenty dollars, 
value received, with ten per cent interest per annum. 

«}Wn. E. Curts. 
«“¢ Payable at Bromfield P. O.’ 


contrary to the statute in such case made and provided. 
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“Second count—And the said Jerome H. Smith, prose- 
cuting attorney in and for said county of Hamilton, upon 
his oath as aforesaid, and on behalf of the state of Ne- 
braska, further information makes, that the said Thomas 
P. Owen and Lewis Roberts, and being the same persons 
named in the first count of this information, did, on the 
18th day of May, in the year of our Lord 1889, in said 
county of Hamilton, having in their custody and _posses- 
sion a false, forged, and counterfeit promissory note for the 
payment of money, which note is in the words and figures 
following, to-wit: 

“$120, Hampton, Nes., May 15, 1889. 

““¢«Twelve months after date, I promise to pay to the 
order of T. P. Owen one hundred and twenty dollars, 
value received, with interest at ten per cent per annum. 

“<Wm. E. Curts. 

“« Payable at Bromfield P. O.’ 
and being the same note mentioned and described in the 
first count of this information, did knowingly, unlawfully, 
feloniously, and with intent to defraud, utter and publish 
the same as true and genuine, well knowing at said time 
that said note was false, forged, and counterfeit, and con- 
trary to the statute in such case made and provided, and 
against the peace and dignity of the state of Nebraska. 

“JeRoME H. Smitu, 
“County Attorney.” ~ 


The testimony shows that the plaintiff in error was en- 
gaged in the business of selling patent rights, and that he 
employed one Lewis Roberts as agent to canvass for him 
and secure victims; that Roberts took a number of con- 
tracts signed by the plaintiff and induced Cutts to enter 
into a contract. It is as follows: 

‘Made and entered into this 15th day of May, 1889, 
by and between T. P. Owen, of York, state of Nebraska, 
parties of the firet part, and Wm. E. Cutts, of . 
county of Hamilton, state of Nebraska, party of the sec- 
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ond part, witnesseth: That the said parties of the first 
part, as the legal owners of the letters patent Nos. 298,032, 
dated May 6, 1884, upon improved machines to manufact- 
ure the ‘combination slat and wire fence,’ and desiring to 
establish a permanent industry in Hamilton county for the 
purpose of manufacturing and selling said fence, do hereby 
make and constitute the party of the second part a lawful 
agent with power to contract, build, or sell the manufact- 
ured fence in the township of Union, county of Hamil- 
ton, state of Nebraska. The manufactured fence to be 
kept in stock by the manufacturing agent, J. W. Fay & 
Son, at Hampton, county of Hamilton, state of Nebraska, 
and at all times to be furnished to the second party at 
wholesale prices, 35 to 40 cents per rod for two foot or 
hog fence; 55.ents per rod for 6-wire fence; 60 cents per 
rod for 8-wire fence, and 65 cents per rod for 10-wire 
fence. The fence to be composed of No. 12 annealed stecl 
and galvanized wire, with 46 pickets per rod. The manu- 
facturing agent has also bound himself by contract to use 
his endeavor to sell the fence, and on all sales made by 
him or at the factory to credit the township agent wherein 
the fence goes with all in excess of wholesale price, the 
sume to be sold so that the net profits to the agent shal] at 
all times be 15 cents per rod, or $48 per mile. 

“The party for the second part, for and in consideration 
of the rights and privileges herein granted, does hereby 
agree to use his endeavors to sell the fence in the above 
named territory, keep a true aecount of the same, and re- 
mit by draft or postal order to the first parties 5 cents per 
vod of the commission after he has received all the com- 
mission, amounting to $300 on the first seven and one half 
wiles that are sold, as he has this day paid $120 to the first 
parties by the execntion of his obligation, the commission 
on two and one-half miles of fence, said two and one-half 
miles of fence to be sold in one year from the above date 
as said obligation is given in consideration of the township, 
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two-thirds interest in the business and privileges herein 
granted, and if said two and one-half miles of fence are 
not sold at the expiration of one year and said $120 not 
obtained by the extended date of one year from maturity 
of said obligation, said T. P. Owen, or their authorized - 
representatives, and are additionally empowered to cancel 
said obligation of said agent and appoint another agent in 
his stead, returning to said agent the original obligation of 
$120, but not the amount of commission paid thereon. 
“The second party has also the right to use on all his 
own Jand the fencing at factory prices, and the exclusive 
management of the business in his territory, and is to re- 
port the amount of business by letter to the first parties at 
his general office in York quarterly on or before January, 


April, July, October. ° 
“Tn witness whereof, we have hereunto set our hands 
the day and year above written. T. P. Owens, 


“Wm. E. Curts. 

“Note.—Two of the above contracts are to be filled 
out exactly alike and both of the contracting parties sign 
them, so each will hold a copy.” 

There are two of these contracts and the signature of 
Cutts to these is admitted to be genuine. He denies exe- 
cuting the note, however. There is testimony in the record 
tending to show that Roberts, by manipulation, had Cutts 
sign the note while he was signing the contracts. What- 
ever the facts may be as to that, the clear weight of testi- 
mony tends to show that Roberts delivered the note in 
question with a copy of the contract above set out to the 
defendant in error. On the trial of the cause, however, 
Roberts testified that he did not deliver the note in ques- 
tion to the plaintiff in error, but that the plaintiff in error 
signed Cutts’ name to the same. It is evident. that upon 
this testimony he was convicted, yet the jury found him 
not guilty of the forgery, but of uttering the forged in- 
etrument, knowing it to haye been forged. This the proof 
fails to establish. : 
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Tt is unnecessary to review the evidence at length, 
The plaintiff in error seems to have been engaged in a 
business which has been used by sharpers and scoundrels 
as a means of defrauding many persons with whom con- 
tracts were made. The jury seems to have formed an es- 
timate of his intentions from his business and associations, 
and by these causes no doubt were induced to render a 
verdict of guilty. It is evident that Roberts, the princi- 
pal witness for the state, is wholly unreliable, and that he 
admitted after the trial that he had committed perjury to 
save himself. It may not be too late to punish him for 
the crime. It ig unnecessary to discuss the intention of 
the plaintiff in error to defraud, it being admitted that he 
delivered two genuine notes upon solvent parties each fur 
the sum of $120, to be held as security for $50. This 
statement of the case shows no frand could have been in- 
tended. The judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Post, J, concurs. 


Norval, J., took no part in the decision. 


M. E. Bur@er ET at. v. STATE oF NEBRASKA, 
[FILED APRIL 7, 1892.] 


1. Arson: INFORMATION: NAMES OF OwNeERS. In an informa- 
tion for arson in setting fire to a building the ownership thereof 
may be alleged to be in the party in possession because the 
offense is against the habitation. Where, however, the offense 
charged is the burning of certain “stacks of wheat of the value 
of $300,” etc., the names of the owners thereof must be alleged 
and proved. 
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2. : INSTRUCTIONS AS TO VALUE. Under a statute which 
declares, ‘‘if any person shall willfully or maliciously set fire 
to, or burn or cause to be burned, any barrack or stack of hay, 
wheat, ete., * * * the property of another, of the value of 
$30 or upwards,”’ an instruction that if the property “is of some 


value you will find said Edward Hoagland guilty,’ is erroneous, 


3. 


: REASONABLE Doubt. An instruction that "If you find 
the defendants tendered a reasonable doubt ’’ is erroneous, as it 
in effect shifts the burden of proof onto the accused. The true 
rule is that if upon atl the evidence the jury entertain a reason- 
able doubt of the guilt of the accused they should acquit. 


Error to the district court for Custer county. Tried 
below before Gasutn, J. . 


Blair & Campbell, for plaintiffs in error, cited: Morrison 
v. State, 13 Neb., 527; Hastlip v. State, 10 Id., 590. 


George H. Hastings, Attorney General, contra, cited: 
Rufer v. State, 25 O. St., 464; Williams v. State, 19 Tex. 
App., 276; Eberhart v. State, 47 Ga., 598. 


Maxwet.t, Cu. J. 


The plaintiffs in error were informed against by the 
county attorney of Custer county. The information is as 
follows: 

“Be it remembered that H. M. Sullivan, county attor- 
ney in and for Custer county, and in the tenth judicial 
district of the state of Nebraska, who prosecutes in the 
name and by the authority of the state of Nebraska, comes 
here in person into court at this the November term, A. D. 
1890, thereof and for the state of Nebraska gives the court 
to understand and be informed that Harry Hoagland and 
Edward Hoagland, late of the county aforesaid, on the 25th 
day of August, A. D. 1890, in the county of Custer and 
the state of Nebraska aforesaid, the said Harry Hoag- 
land and Edward Hoagland then and there being, four 
stacks of wheat of the value of $300, and three stacks of 
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oats of the value of $300, there situated, the property of one 
Alfred Moody, did unlawfully, willfully, maliciously, and 
feloniously then and there set fire to burn and consume, and 
before said arson and felony was committed by the said 
Harry Hoagland and Edward Hoagland, to-wit, on the 
24th day of August, 1890, one Mortimer E. Burger, in said 
county of Custer and state of Nebraska, did unlawfully, 
purposely, and feloniously procure, incite, abet, and aid the 
said Harry Hoagland and Edward Hoagland in the per- 
petration of said arson in the aforesaid manner and form, 
contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the state of 
Nebraska.” 

The parties informed against pleaded not guilty. Harry 
Hoagland, however, gave evidence on behalf of the state 
tending to show the guilt of his brother and Burger, and 
during the trial a nolle prosequi as to Harry was entered by 
the county attorney. The plaintiffs in error were found 
guilty, Burger being sentenced for three years’ and Hoagland 
for two years’ imprisonment in the penitentiary. Before 
the trial in the court below each of the plaintiffs in error 
made an affidavit of poverty, and the court appointed at- 
torneys to defend them. It will be observed that in the 
information the property is alleged to belong to one Alfred 
Moody. On the trial of the cause, however, Mr. Moody 
testified that the property burned belonged to himself and 
his son-in-law. What part belonged to each does not ap- 
pear. For aught that appears, his interest may have been 
merely nominal, and of much less value than $35. 

Sec. 60 of the Criminal Code provides: “If any person 
shall willfully or maliciously set fire to, or burn or cause to 
be burned, any barrack, stack of hay, wheat, rye, oats, 
barley, flax, hemp, or fodder, or grain of any kind, orany 
corn crib or place wherein corn may be deposited, or any 
fence, boards, planks, scantling, rails, tan bark, or timber, 
the property of another, and of the value of thirty-five 
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dollars or upwards, every person so offending shall be im- 
prisoned in the penitentiary not more than three years nor 
less than one year.” This statute is copied from the Ohio 
Criminal Code, and similar provisions are fonnd but in few 
states ; where a building has been burned it is sufficient to 
allege the ownership in the party in possession, for the rea- 
son that the offense is against the security of habitation. 
And if the party is in actual possession it is immaterial 
whether the fee is in him or not, or whether another has a 
better right than he to the possession. (2 Bish. Cr. Proc., 
sec. 37; Maxwell’s Cr. Proc., 111.) When, however, it is 
alleged that property not in the actual possession of any 
one, has been willfully and maliciously burned, the own- 
ership must be truly alleged. The proof, therefore, in 
this case fails to sustain the charges. 

The instructions are as follows: 

“Tf you find defendants tendered a reasonable doubt, 
Harry Hoagland and defendant Edward Hoagland, in the 
county of Custer, Nebraska, on or about August 25, 1890, 
unlawfully, willfully, maliciously, feloniously, and inten- 
tionally did set fire toand burn and cause thereby consumed 
by fire four stacks of wheat, three stacks of oats, or some . 
part thereof, the property of one Alfred Moody, of some 
value, you will find said Edward Hoagland guilty. And 
if you find beyond a reasonable doubt the said Edward 
Hoagland and Harry Hoagland, or either of them, com- 
mitted the crime of setting fire to said stacks, or some of 
them, as averred in the information, and you further find 
before the firing of said stacks of wheat and oats, or some 
of them, by said Edward Hoagland and Harry Hoagland 
on or about August 24, 1890, said defendant Mortimer E. 
Burger, in said county of Custer, unlawfully, purposely, and 
feloniously proceeded, incited, abetted, and aided said Harry 
Hoagland and Edward Hoagland in the commission of the 
crime of burning and firing the said stacks as accused, or 
some part of them, as averred in the information in this 
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case, you will be warranted in finding said Burger guilty. 
Though Harry Hoagland is mentioned in the information 
you will not consider his guilt or innocence, as he has been 
discharged and used as a witness pursuant to provisions of 
section 474, Criminal Code, Nebraska. If you entertain 
one well grounded, reasonable doubt as to guilt of said de- 
fendants you will acquit.” 

These are all the instructions found in the record, It 
will be observed that the jury were instructed that if they 
found the stacks were of some value they will find said 
Edward Hoagland guilty. And, in -substance, that if 
Berger incited Hoagland to burn the same, that they would 
be warranted in finding him guilty. To constitute the of- 
fense charged, the property burned must be of the value of 
$35 or upwards. This element is entirely left out in the 
instructions. It will be observed, too, that the court assumes 
the guilt of the accused. The instructions commence with 
the statement “If you find defendants tendered a reason- 
able doubt,” etc., and conclude, ‘‘if you entertain one well- 
grounded, reasonable doubt as to the guilt of said defend- 
ants you will acquit.” The first of these statements shifts 
the burden onto the accused to raise a reasonable doubt of 
their guilt, whereas the rule is that if upon all the evidence 
there is reasonable doubt of the guilt of the accused, it is 
the duty of the jury to acquit. The errors were prejudicial 
to the accused. The judgment of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


29 
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JESSE ATwoop vy. J. J. ATWATER. 
[FILED APRIL 7, 1892.] 


1. Criminal Law: Finpines: NEcEssaARY TO Support Jupa- 
MENT, While in a civil action the failure of the court to find 
the facts upon which the judgment is predicated is ground of 
error, but does not render the judgment void, yet in a criminal 
prosecution, where the accused has pleaded ‘‘ not guilty,” there 
must be a finding or verdict of guilty to sustain a sentence. 


: Form. Such finding, when made by a magistrate, 
need not necessarily be formal, but must in some way show 
canse for the sentence. 


3. Habeas Corpus: Error Proceepines. Error will lie on the 
part of the state to reverse an order discharging a prisoner after 
conviction. 


- Error to the district court for Saline county. Tried 
below before Morris, J. 


Abbott & Abbott, for plaintiff in error: 


There must first be proof of corpus delicti, and second, 
proof connecting the defendant therewith. (Jn re Balcom, 
12 Neb., 317; In re Carleton, 11 Id., 99; Ee parte Par- 
ker, Id., 309.) The police judge, therefore, had no power 
to commit to jail. (Horr & Bemis on Municipal Police 
Ordinances, p. 4, sec. 3.) Plaintiff in error is entitled to 
relief by habeas corpus, (Ex parte Maule, 19 Neb., 273.) 


George H. Hastings, Attorney General, contra: 


Every fact necessary to sustain a judgment of the court 
will, on review, be presumed to have been proven, unless 
the contrary is plainly shown. (Shelton v. Dunn, 6 Kan., 
128; Hefferlin v. Stuckslager, Id., 166.) Error lies to 
review habeas corpus proceedings. (Ea parte Fisher, 6 
Neb., 311; In re Balcom, 12 Id., 317; Ez parte Johnson, 
15 Id., 512; He parte Maule, 19 Id., 273; Ex parte Van 
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Hagan, 25 O. St., 426; Ex parte Shaw, 7 Id., 81; Ex 
parte Goldsmith, 24 Kan., 757; Dogge v. State, 21 Neb., 
277; Holmes v. Jennison, 14 Pet. [U. 8.], 540.) 


MAXWELL, Cu. J. 


On the 29th day of July, 1889, Jesse Atwood, a citizen 
of Crete, was charged by J. J. Atwater, marshal of said 
city, before W. T. Buchanan, police judge, with violating 
city ordinance by keeping and harboring a bitch dog with- 
out having first obtained license therefor. Atwood was ar- 
rested on a warrant issued on said complaint and was cou- 
demned to pay a fine of $2 and costs, in default of which 
said police judge issued a mittimus ordering his imprison- 
ment in the city jail of said city, there to remain until 
discharged in due course of law, on which Atwood was 
actually confined in the city jail. He applied to the county 
court for a writ of habeas corpus, obtained the same, and 
on the hearing was discharged. The state prosecuted error 
to the district court, where, on argument, the action of the 
county court was found to be erroneous and reversed. 
From that action of the district court Atwood prosecutes 
error to this, The record of the police judge is as fol- 
lows: 

“In Police Court. 


“THE STaTE OF NEBRASKA, ai 


v 
JESSE ATWOOD, Defendant. 

“Complaint for keeping and harboring one bitch dog 
within the city of Crete without first obtaining a license 
therefor, as provided by the ordinance of said city of 
Crete. 

“On the 29th day of July, 1889, J. J. Atwater filed 
- his complaint in writing, under oath, charging Jesse At- 
wood with keeping and harboring a bitch dog within the 
city of Crete without first obtaining a license. Warrant 
issued for the arrest of the said Jesse Atwood and the 
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same was delivered to J. J. Atwater, city marshal. On 
the 30th day of July, 1889, warrant returned, indorsed as 
follows, to-wit: 

“Received this warrant on the 30th day of July, 1889. 
I have arrested the within named Jesse Atwood and have 
his body now before the court this 30th day of July, 1889. 

*«(Signed) J.J. Atwater, Marshal.” 

“The complaint was then read to the said defendant and 
he pleaded not guilty as charged in the complaint. The 
following proceedings were then had, to-wit: It is therefore 
considered and adjudged by me that the defendant pay a 
fine of $2, the minimum fine fixed by the ordinance of the 
city of Crete for such offenses and refusal. The defendant 
is also required to pay the costs of this case, taxed at $4.30, 
and committed until the fine and costs are paid. The de- 
fendant refusing to pay fine or costs, I therefore issued a 
mittimus committing him to the jailer of the city of Crete, 
and delivered the same to J. J. Atwater, city marshal.” 

Does the record show sufficient to authorize the police 
court to render judgment? The language is “he plead not 
guilty as charged in the complaint. The following pro- 
ceedings were then had, to-wit: It is therefore considered 
and adjudged * * * that the defendant pay a fine,” 
etc, There can be no mistake about this. After the plea 
of not guilty, the court, without taking testimony or find- 
ing him guilty, proceeded to impose a fine with a condition 
that if it was not paid, he should be imprisoned. In 
a civil a¢tion where a jury is waived, the failure of the 
court to make a finding is ground of error but does not 
render the judgment void. (Connelly v. Edgerton, 22 Neb., 
83; Doty v. Sumner, 12 Id., 378.) 

In Stansell v. Corning, 21 Mich., 242, it was held that 
such a judgment could not be sustained. The case is com- 
pared to that of a judgment in an action where there was a 
jury trial but no verdict. There is much force in the de- 
cision of the Michigan court, and were the question an 
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original one in this court, it might perhaps be followed; 
but if a charge is made it should be by the legislature. 

In criminal cases, however, we have been unable to find 
a single case where the judgment was sustained without a 
verdict or finding. A party charged with an offense pleads 
not guilty. To establish his guilt evidence must be intro- 
duced and the fact of guilt determined from that. Other- 
wise it would be in the power of an arbitrary, overbearing 
magistrate to condemn a prisoner unheard. It is the duty 
of such magistrate to hear all the evidence offered by either 
party and then find that the charge if sustained by the 
proof shows his guilt. This need not necessarily be in 
formal language, because all matters of mere form in in- 
ferior courts are construed very liberally, but it must appear 

- by the language used that the magistrate considers the 
charge sustained. It may be said that this is true if it is 
sought to review the case on error, but does not render the 
judgment void. In our view, however, a judgment ina 
criminal case without a verdict or finding is absolutely 
void. 

There isa material difference in the issue between a 
civil action and a prosecution for an offense. In the one 
case the judgment sought is merely to recover certain 
money or property. The judgment construed with the 
pleadings will ordinarily show the exact situation of the 
parties. In a criminal prosecution, however, the guilt or 
innocence of the accused isin issue, and the verdict or judg- 
ment must show prima facie that the charge is found to be 
true to authorize the court to impose punishment. This 
is a power liable to abuse, and should be carefully guarded. 
There must be a finding or verdict in a criminal case to 
authorize the magistrate or court to impose punishment, 
and a judgment rendered without such finding or verdict 
is void. Error lies on the part of the state to reverse an 
order discharging a prisouer who has been convicted. (Hx 
parte James Collier, 6 O. St., 55; Ee parte Wames, Neb. 
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Supreme Court, not reported; Holmes v. Jennison, 14 Pet. 
[U. S], 540; Maxw., Pl. & Pr. [5th Ed.], 759.) The action 
of the county judge and the district court is, therefore, re- 
viewable. The judgment of the district court is reversed 
and the prisoner discharged. 


JUDGMENT ACCORDINGLY, 


TaE other judges concur. 


G. H. Saarp vy. J. H. Brown. 
[FILED APRIL 7, 1892.] 


1. Error Proceedings: Time: Rutt CHANGED. Proceedings in 
error in the supreme court may be commenced within one year 
from the time the motion for a new trial is overruled. Hollen- 
beck v. Tarkington, 14 Neb., 430, overruled. 


2. District Court: ADJOURNMENT: EVIDENCE. A cause in the 
seventh district was submitted to the judgeof the ninth district 
and by him taken under advisement and held for many months, 
and a decision rendered at a time to which it was claimed the 
court had been adjourned. Nojournal entry showing such ad- 
jonrnment was produced, and the affidavits were too uncertain 
to justify the court in holding that there was an adjourned term. 


3. Tax Deeds: RepEMPTION. Upon the record presented, held, 
that the tax deeds did not convey the title to the land, and tbe 
plaintiff would have the right to redeem upon paying the taxes 
due, with interest thereon. 


4. Dismissal Without Prejudice. After a cause is submitted 
to the court the right of the plaintiff to dismiss the cause witb- 
out prejudice without leave of court is at an end. 


Error to the district court for Pierce county. Tried 
below before TIFFANY, J. 


C. C. McNish, J. C. Crawford, and M. McLaughlin, for 
plaintiff in error, cited: Kinports v. Rawson, 2S. E. Rep. 
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[W. Va.], 85; Manning v. Mathews, 24 N. W. Rep. [Ta.], 
271; Brown v. Kimball, 4 Kan., 422; Cox v. State, 2 Pac. 
Rep. [Kan.], 155. 


H.C. Brome, contra, cited: Candy v. State, 8 Neb., 
484; Drake v. State, 14 Id., 539 


MAaxwe.u, Ca. Jd. 


The cause of action is set forth in the petition as fol- 
lows: 

“ First—That the plaintiff is the owner of the south- 
west quarter of section 11, township 27 north, of range 3, 
west in Pierce county, Nebraska, and that he derived title 
by deed from Clarissa Brown (a widow), who derived title 
to the same by patent from the United States. 

“ Second—That in the years 1873, 1874, 1875, 1876, 
1877, 1878, 1879, 1880, 1881, 1882, and 1883, the county 
clerk of Pierce county, Nebraska, made out the tax roll 
for each of said years and placed thereon said real estate 
for taxation, and did place and charge against said real 
estate for each of said year’s taxes. 

“Third—That on the 2d day of March, 1875, H. R. 
Mewis, then the treasurer of said Pierce county, Nebraska, 
without authority of law and without having published a 
notice of the sale thereof as required by law, proceeded 
to sell at private sale plaintiff’s said real estate, for the 
delinquent taxes for the year 1873, and sold the same to 
James H. Brown, the defendant herein, for the sum of 
$25.95, and executed and delivered a pretended certificate 
of purchase for said land. 

‘ « Fourth—Said plaintiff says that sale of said land and 
the certificate of purchase issued as aforesaid are void for 
the following reasons, to-wit: 

“1, That said land was never listed and assessed as re- 
quired by law. 

«2. Said land was never advertised for sale as required 
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by law, and a return made to said treasurer of such adver- 
tisement and the same filed and retained by said treasurer 
as required by law. 

“3. Said land was sold for more taxes than the amount 
charged against the same by the county clerk and placed 
on the tax list for the year 1873, and the lawful interest, 
penalty, and charges against the same. 

“4, That said certificate does not show where the land 
was sold. 

“5. That said certificate includes a void tax. 

“6. That by the terms of said certificate the owner was 
not allowed two years in which to redeem said land, 

“7, That there never was any equalization by the board 
of county commissioners as a board of equalization as re- 
quired by law. 

“8. That the certificate does not contain a recital that 
the land had been previously offered for sale for such taxes 
at public sale and not sold for want of bidders. 

“9. That said certificate fails to show that personal prop- 
erty was first exhausted, or that the owner of the land had 
no such property. 

“ Fifth—that afterwards, on or about the 27th.day of 
August, 1879, one Chas, Apfel, then treasurer of Pierce 
county, Nebraska, upon the presentation of said certificate, 
and upon the demand of said defendant, said treasurer is- 
sued and delivered to said defendant a treasurer’s deed for 
said land. 

“ Sixth—That said treasurer’s deed is void for the fol- 
lowing reasons, to-wit: 

“1, That the certificate of purchase upon which said 
deed was issued is void for the reasons set forth in para- 
graph four of this petition. 

“9, That no notice was given the owner of the time 
when the right of redemption would expire as required 
by law. 

“3, That said deed shows upon its face that said land 
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was sold for a larger amount of money than the taxes 7 
charged against the same with interest and costs, 

“4, That said deed purports to have been issued on a 
private sale certificate and does not contain a recital that 
the land had been previously offered for sale for such 
taxes at public sale, and not sold for want of bidders, as 
required by law. 

“5, That said deed fails to show that personal property _ 
was first exhausted, or that the owner of the land had no 
such property. 

“6. That said deed is void for divers other reasons 
which appear upon the face of said deed. 

“7, That said plaintiff is ready and willing to pay his 
just and lawful taxes with interest and penalties provided 
by law. 

“ Wherefore said plaintiff prays that said tax deed be 
declared null and void, and that said plaintiff may be per- 
mitted to pay his lawful taxes with interest thereon, and 
that the cloud cast upon plaintiff’s title to said real estate 
by reason of said deed may be removed, and _plaintiff’s 
title to said real estate be quieted, and for such other and 
further relief as is just and equitable.” 

To this petition the defendant filed an answer as follows: 

“Now comes the defendant and for answer to plaintiff’s 
petition herein: 

“ First—Denies each and every allegation in said petition 
contained. 

“Second—aAnd for further answer and defense herein, 
defendant alleges that more than three years has elapsed 
since the treasurer’s deed in said petition mentioned was 
made and recorded, and the cause of action is barred by 
the statute of limitations, which fact also appears by the 
allegations in plaintiff’s petition.” 

Various proceedings were had, among others a submis- 
sion of the cause to the district court and briefs to be filed 
in sixty days. Afterwards, the plaintiff sought to dismiss 
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the cause and filed a motion to that effect, which does not 
seem to have been entertained by the court. In this there 
was noerror. A plaintiff may dismiss his cause without 
prejudice, where no affirmative relief is sought by the de- 
fendant, at any time before it is finally submitted to the 
court. (Code, sec. 430a; Harris v. Cronk, 17 Neb., 475.) 
But after a cause has been submitted to the court, the 
power of the plaintiff to dismiss without prejudice is at an 
end. The cause originally was submitted to the judge of 
the ninth district on the 9th day of June, 1886. Great 
delay seems to have prevailed, and no decision was made 
until December 13, 1887, when said judge appeared in 
Pierce county, apparently at the request of some of the de- 
fendant’s attorneys, and so far as appears without notice to 
plaintiff’s attorney, and rendered judgment confirming the 
defendant’s title to the land in question and dismissing the 
plaintiff’s petition. No decree seems to have been entered 
until April 24, 1888. The plaintiff thereupon filed a mo- 
tion for a new trial, which is stated to have been overruled 
on that day, but the filing shows was not decided until 
September 3, 1888, when it was overruled. A motion 
for a uew trial was also overruled on the 8th day of July, 
1890. The transcript was filed in this court August 27, 
1890. A motion is now made to dismiss because the 
transcript was filed more than one year after the rendition 
of fina) judgment. In Hollenbeck v. Tarkington, 14 Neb., 
430, it was held that the transcript must be filed within 
one year from the date of the judgment, without regard to 
the time when the motion for a new trial was overruled, 
and this ruling is now insisted upon here. In that case 
this court cited and approved that of Ham. St. Louis Pub- 
lic Schools, 34 Mo., 181. We are satisfied, however, that 
both of the cases cited place too narrow a construction 
upon the Code, and this case fairly illustrates the injustice 
of the rule where the ruling on both motions seems to have 
been greatly delayed. We are satisfied that justice will 
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be promoted by holding that final judgment will date from 
the time a motion for a new trial is overruled and final 
judgment in fact rendered. The motion to dismiss, there- 
fore, cannot be sustained. 

A considerable part of the record is taken up with affi- 
davits tending to show the authority of the judge of the 
ninth district to render the judgment in question in Pierce 
county in the seventh district on December 13, 1887. No 
Journal entry is produced, tending to show an adjournment 
of court to that time, and the affidavits upon that point 
ave conflicting, so that upon the evidence in the record 
there is a failure of proof to show the authority of such 
judge to render the judgment in question, and it could not 
take effect until a subsequent regular term of the court. 

Upon the merits of the case it is very evident that the 
court erred; that the tax deeds in question were void upon 
their face and the court should have so held and permitted 
the plaintiff to pay the taxes and interest thereon. The 
judgment of the district court is reversed and the cause re- 
manded to the district court with directions to enter a de- 
evee for plaintiff, upon his paying the amount of taxes due 
the defendant, with interest thereon. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 


SanpwicH Mrce. Co. v. G. E. Feary &r AL. 
(Firep April 7, 1892.) 


1. Sale: WagRanty: WAIVER oF DEFEctTs. A written warranty 
of a reaper contained these provisions: “If on starting a machine 
it should in any way prove defective, or fail to work, the pur- 
chaser shall give prompt written notice to the agent from whom 
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he purchased it, and allow sufficient time for a person to be sent 
to put it in order, and the defective part, if any, replaced, the 
purchaser rendering necessary and friendly assistance.’? Held, 
That a substantial compliance with these provisions was neces- 


sary to entitle the purchaser to rescind the contract and return 
the machine. 


re) 


: That the manufacturers had acted with 
reasonable prom ptness after notice of the defect, in sending ex- 
perts to adjust the machine and put it in ronning order, and 
that the refusal of the purchaser to permit them to adjust the 
machine and put it in order was a waiver of the defects. 


Error to the district court for Seward county. Tried 
below before Norvat, J. 


Norval Bros, & Lowley, and Leese & Stewart, for plaintiff 
in error. 


R. P. Anderson, and D. C. McKillip, contra. 


Maxwett., Cu. J. 


This case was before this court in 1887 and is reported 
in 22 Neb., 53, the judgment of the court below being re- 
versed. On the second trial of the cause the jury found 
that the plaintiff had no cause of action, and a motion for 
a new trial having been overruled judgment was entered 
on the verdict. The order for the machines is as follows: 


“SanpwicH HARVESTER AND APPLEBY BINDER. 

“ Order for Harvesting Machines, Sandwich Mfg. Co. 

‘©Please send me two of Sandwich Reliance Harvester 
and Appleby Binders, six feet cut, including usual extras, 
to be shipped to Seward on or before the first day of July, 
care of G. Babson, Jr., at Seward, for which I agree to pay 
you or your agent the sum of four hundred and eighty 
dollars as follows: Cash, $480, when the machine has been 
tested and found to do good work. If all the notes given 
for the above machine are paid in full on or before Septem- 
ber 1, 1883, said notes shall be subject to a diseount of (if 
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harvester and binder combined) ten per cent. If reaper, 
mower, harvester, reaping or binding attachments, five per 
cent from their face value, and shal] draw no interest. 
No discount will be allowed on partial payments, until the 
last note is paid. I further agree to receive said machine 
on arrival and pay freight and charges from Hoosick Falls, 
N. Y., and to give satisfactorily secured note or notes for 
the deferred payment. Settlement to be made before the 
delivery of the above mentioned machines. 

“ Postoffice address, Seward. 

“Date, June 25, 1883. 


“G. E. Feary. 
“R. B. Feary. 
“G. Basson, JR., Agt.” 

The defendants in their answer admit the contract, but 
say that it was not to be binding until the machines had 
been fully tested and found to do good work, and that 
they did not do good work. They also pleaded a warranty 
as follows: 

“ The Sandwich harvesting machines are warranted to be 
well made of good material, and durable with proper care. 
The reaper and mower is warranted to be capable of cut- 
ting an acre of grain or grass per hour with one team. 
The Junior harvester and binder is warranted capable of 
cutting and binding in a workmanlike manner from ten to 
fifteen acres, and the Senior harvester and binder from 
twelve to eighteen acres per day, with sufficient team. If, 
upon starting the machine, it should in any way prove de- 
fective or fail to work, the purchaser shall give prompt 
written notice to the agent from whom he purchased it, 
and allow sufficient time for a person to be sent to put itin 
order, and the defective part, if any, replaced (the pur- 
chaser rendering necessary and friendly assistance). If it 
then cannot be made to work the machine shall be returned 
by the purchaser free of charge to the place where received, 
and the payment of money or note will be refunded, ending 
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all further responsibility on the part of either party. Con- 
tinued possession of the machine, or failure to give notice, 
as above, shall be deemed conclusive evidence that the ma- 
chine fills the warranty. Sanpwicu Mre. Co., 
“Sandwich, Ill. 
The testimony shows the machines were to be delivered 
about July 1, but that they failed to arrive until about the 
7th of that month; that on the Monday following—the 
9th of that month—the agent of the plaintiffs sent two 
men to the defendant’s residence to assist in setting up the 
machines, The-e men did not, so far as appears, claim to 
be experts nor to be able to remedy defects in a machine. 
Between 3 and 4 o’clock the defendant started the machine 
in a piece of barley, about fifteen acres in extent, and went 
three times around it. The grain seems to have been 
quite green and in places quite short, and there was diffi- 
culty in adjusting the reel and causing the elevator to 
carry the grain in a proper manner to the binder. Judg- 
ing from the action of the parties the grain was considered 
too green to cut and further effort in that direction was 
deferred until Wednesday, the 11th inst., when the de- 
fendant cut twice around the field, but claims to have had 
no better success than on the preceding Monday. He testi- 
fies, in effect, that the difficulty was the failure of the machine 
to elevate and bind the grain properly. The first notice 
given by the defendant to the agent of the plaintiff was 
on Wednesday evening, the 11th inst. This was verbal. 
The company at that time had in its employment an ex- 
pert named James, who, during the harvest, seems to have 
spent his time in testing and putting machines in order. 
This expert was in the neighborhood of Ulysses. The 
agent sought to reach James by telegraph, but being una- 
ble to do so, he, early next morning, drove to Ulysses, 
reaching there about 6:30 A.M. He then found that 
James was at the farm of Mr. Cook, about ten miles west 
of Ulysses. The agent procured a fresh team and sent to 
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Cook’s place for James, who reached Ulysses about 11 A. 
M. James and G. P. Reynolds, a machine man of Ulys- 
ses, drove at once to the farm of the defendant and reached 
there about 1 o’clock P. M. They found that the defend- 
ant G. E. Feary had gone to Staplehurst to bring out 
some machinery. They followed him to Staplehurst and 
reached there soon after he did. They informed the de- 
fendant of the purpose of their call upon him, viz., to put . 
the machine in order. They assured him that they could 
put the machine in order and make it do good work. He 
refused to permit them to put the machinein order or to 
go on his place except to take the machine away. On the 
13th of that month one of the machines was hauled by 
the defendant near the place of business of the plaint- 
iff’s agent and left there, the agent refusing to receive it. 
The other seems to have been disposed of in the same 
manner, 

Now will any one contend that the purchaser complied 
with the terms of the warranty that if, upon starting the 
machine, it should in any way prove defective or fail to 
work, the purchaser shall give prompt written notice to 
the agent from whom he purchased it, and allow sufficient 
time for a person to be sent to put it in order, and the de- 
-fective part, if any, replaced, the purchaser rendering 
necessary and friendly assistance? In all these particulars 
the defendants wholly failed to perform on their part, yet 
they were conditions precedent to their right to rescind the 
contract and return the machines. A manufacturer is en- 
titled to fair treatment. The fact is well known that many 
persons are unacquainted with machinery, and, therefore, 
are unable to put a machine in order or even keep it in 
good working order, hence many manufacturers keep ex- 
perts near at hand to make repairs, correct defects, or 
simply put a machine together properly, so that it will 
perform good work. Now, presumably the machines in 
question were capable of doing all that was claimed for 
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them, and it is pretty evident that defendants so believed or 
they would have permitted James and Reynolds to adjust 
the machines. If, after such adjustment, the machine had 
failed to do good work the defendants would have been 
entirely relieved from the contract. Having failed to 
comply on tlieir part they are liable ‘for the price of the 
machines, A supplemental answer was filed setting forth 
that the plaintiff had accepted the machines so returned, 
and thereby ratified the return of the same. There is an 
entire failure of proof, however, to show any authority of 
the agent to receive the machines, or, indeed, any sufficient 
proof that any attempt to receive them had been made. 
Upon the testimony before us the plaintiff is entitled to 
judgment for the amount of its claim. The judgment of 
the district court is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED, 


Posr J., concurs, 


Norvat, J., took no part in the above opinion. 


M. T. Patrick, APPELLEE, V. OLOF PAULSON ET AL., 
APPELLANTS, 


[FILED ApRIL 7, 1892.} 


Chattel Mortgages: Prioririzs: Recorping. A chattel mort- 
gage was made October 18, 1888, and filed for record Decem- 
ber 21, 1888, at 1:15 P. M. On December 18, 1888, the same 
mortgagor made a second mortgage on the same and other 
property to secure certain sureties who had signed his notes. 
This mortgage was filed for record five minutes after the first. 
In a contest between the mortgagees it did not appear that the 
second mortgagees had paid any actual consideration therefor, 
Held, That to entitle them to priority it must be made to up- 
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pear that but for the failure of the first mortgagee to file his 
mortgage for record they would not bave become sureties for the 
mortgagor; that he was insolveut and that they would be com- 
pelled to pay the debt. 


AppreaL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Charles W. Haller, for appellants: 


The three appellants are purchasers in good faith 
(Auwtman v. Patterson, 14 Neb., 58; Bishop, Contr., secs. 
748, 753; Bank v. Ellis, 30 Minn., 270; De Courcey v. 
Collins, 21 N. J. Eq., 357; Lowe v. Wing, 56 Wis., 31; 
Rockwell v. Humphrey, 57 Id., 410), and for value. 
(Thurman v. Stoddard, 63 Ala., 336; Fellows v. Prentiss, 
3 Denio [N. Y.], 512; Appleton v. Parker, 15 Gray. 
[ Mass.], 173; Kittle v. Wilson, 7 Neb., 76; Daniel, Neg. 
Inst., secs. 1272, 1273, 1329; Bishop, Contr., secs. 185, 
187, 384; Brandt, S. & G., secs. 316, 317, 318; Weed 8. 
J, Co. v. Oberreich, 38 Wis., 325; Robinson v. Dale, 
Id., 330; Norton v. Roberts, 4 'T. B. Mon. [Ky.], 491, 
494; Myers v. Welles, 5 Hill [N. Y.], 463; Gould v. 
Robson, 8 East [Eng.], 576; Scarborough v. Harris, 1 
Bay [S. Car.],177; Wolf v. Fink, 1 Pa. St., 435; Whiting 
v. Sullivan, 7 Mass., 107; Slagle v. Pow, 41 O. St., 603; 
Russell v. La Roque, 11 Ala., 352; La Roque v. Russell, 
7 Id., 798.) Purchasers in good faith and for value will 
hold against prior incumbrances. (Comp. Stats., ch. 32, sec. 
14.) 


Jeffrey & Rich, contra: 

No new consideration was advanced by the three appel- 
lants and they are not, therefore, bona fide incumbrancers 
within the meaning of the statute. (Jones, Chat. Mortg., 
secs, 312, 313, 247; Kohl v. Lynn, 34 Mich., 360; Peo- 
ples Sav. Bk. v. Bates, 120 U. S., 556, 569; Randolph, 
Com. Pa., sec. 462.) 

30 
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Maxwet., Cu. J. 


This is a contest for priority between mortgagees of chat- 
tels. The court below found the issues in favor of the 
plaintiff, from which the defendants appeal. It appears 
from the record that on the 16th day of October, 1888, the 
mortgage to the plaintiff was executed which was filed for 
record December 21, 1888, at one o’clock and fifteen min- 
utes P. M. The appellant’s mortgage is dated December 
18, 1888, and was filed for record December 21, 1888, 
at one o’clock and twenty minutes P. M. The testimony 
shows that the last mortgage was given to secure the de- 
fendants Ekdahl, Frostrom, and Nelson, who had become 
sureties for Paulson on five notes of $500 each. This se- 
. curity is in the form of a note for $2,500 secured by two 
mortgages, one upon certain real estate and the other upon 
the chattels in controversy. 

It is claimed on behalf of the appellants that the plaint- 
iff’s chattel mortgage is absolutely void as against the ap- 
pellee’s because not filed for record before the 18th day of 
December, 1888. 

Section 14, chapter 32, Compiled Statutes, provides: 
“ Every mortgage or conveyance intended to operate as a 
mortgage of goods and chattels hereafter made which shall 
not be accompanied by an immediate delivery and be fol- 
lowed by an actual and continued change of possession of 
the things mortgaged, shall be absolutely void as against 
the creditor of the mortgagor, and as against subsequent 
purchasers and mortgagors in good faith, unless the mort- 
gage, or a true copy thereof, shall be filed in the office of 
the county clerk of the county where the mortgagor execut- 
ing the same resides, or in case lie is a non-resident of the 
state, then in the office of the clerk of the county where the 
property mortgaged may be at the time of executing such 
mortgage, and such clerk shall indorse on such instrument 
or copy the time of receiving the same and shall keep the 
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same in his office for the inspection of all persons; and 
such mortgage or instrument may be so filed, although not 
acknowledged, and shall be valid as if the same were fully 
spread at large upon the records of the county.” 

The proof fails to show that the appellants belong to 
either class named. They are not bona fide purchasers, as, 
so far as appears, they have paid nothing for the property. 
It is true they are liable as sureties, but this alone will not 
give them priority over the plaintiff unless it is also made 
to appear that in consequence of the plaintiffs neglect to file 
his mortgage they were induced to accept the second mort- 
gage and become sureties for Paulson; that he is insolvent 
and that the remaining security was insufficient and that 
they would be compelled to pay the notes, This the proof” 
fails to show. They are not therefore in a condition to- 
complain, The judgment is right and is 


AFFIRMED. 


THE other judges concur. 


Martaa M. Isu, appri.es, v. J. B. FInuay, APPEL- 
LANT, 


{Firep APRIL 7, 1892.] 


1. Fraudulent Representations: Review. Where fraudulent 
representations are relied on as a defense to an action, the same 
must be proven by a clear preponderance of the evidence. 

2. ; . Evidence examined, and held, to justify the find- 
ings of the trial court. 


ApPEAL from the district court for Douglas county. 
Heard below before WaKELEY, J. 
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E. W. Simeral, W. A. Redick, and J. 7. Cathers, for 
appellant. 


Kennedy & Gilbert, contra. 


Norvat, J. 


On the 3d day of September, 1887, plaintiff and ap- 
pellee Martha M. Ish, as guardian of James C. Ish, a 
minor, in pursuance of a license granted to her by one of 
the judges of the district court of Douglas county, sold at 
public auction to appellant for the sum of $8,400 the follow- 
ing real estate, owned by said minor and situate in said 
county, to-wit:’ Beginning at a point 2,5043 feet north of 
the southeast corner of the west half of the southwest 
quarter of section 10, in township 15 north, range 13 east, 
thence north 135} feet to the north line of said quarter 
section, thence west 325 feet, thence south 135} feet, thence 
east 325 feet to the place of beginning, containing one 
acre of land, more or less. One-third of the purchase 
money was paid in cash, and the remaining two-thirds 
was to be secured by mortgage upon the property. Sub- 
sequently the sale was reported to and confirmed by said 
court, and appellee executed and delivered a deed to the 
appellant of said premises. To secure the balance of the 
purchase price the defendant on the 22d day of September, 
1887, executed and delivered to plaintiff, as such guardian, 
his two promissory notes, each for the sum of $2,800, with 
interest at eight per cent, due in one and two years, re- 
spectively, which notes were secured by a mortgage on the 
above described real estate. The defendant having failed 
to pay said notes at maturity, this suit was brought to 
foreclose the mortgage. 

The defendant filed an answer alleging, in effect, that 
prior to the granting of the license to said guardian to sell 
said land, about one-third of the premises had been con- 
demned by the city of Omaha for streets, which fact said 
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guardian fraudulently concealed from defendant, yet she 
sold the entire tract, including the portion so appropriated 
by the city for streets; that plaintiff falsely and fraudu- 
lently represented that said premises contained one acre or 
ground, while, in fact, the quantity was one-third less ; 
that defendant made such purchase under a mistake and 
misconception as to the boundaries and quantity of said 
property. 

The plaintiff replied, denying all allegations of fraud. 
The court found that there were no fraudulent representa- 
tions nor concealment upon the part of the plaintiff rela- 
tive to the condition of the property at the time of the sale, 
and a decree of foreclosure was entered in favor of the 
plaintiff for the full amount of the notes, which the mort- 
gage was given to secure. 

It is urged that the findings of the district court are not 
sustained by the evidence. The testimony is not volumi- 
nous. 

There is no dispute that prior to the guardian’s sale the 
city authorities of Omaha extended Twentieth street on 
the east and Locust street on the north of the tract pur- 
chased by appellant, condemning for that purpose the east 
thirty-three feet and the north thirty-three feet of the 
same; that it contained a fraction over an acre, including 
the portion taken for streets. 

John B. Finley testified, in effect, that prior to the pur- 
chase he was unacquainted with the property; that Mr. B. 
E. B. Kennedy, who cried the sale, publicly stated jn the 
presence of the persons attending the sale that “there was 
an acre of ground very cheap to be sold,” and afterwards 
the property was sold to witness; that he did not hear 
anything said by the auctioneer about any portion having 
been appropriated for streets by the city, and was not aware 
that any such had been thus taken, until long after the 
sale. 

W. A. Redick testified that he was attorney for defend- 
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ant in the purchase of the land, having exclusive charge 
of the matter; that he had no knowledge, until sometime 
after confirmation of the sale, of the steps taken by the 
city to condemn a portion of the tract for streets, but in 
muking the purchase was guided by the description con- 
tained in the petition, license, and notice of sale, and relied 
entirely on them, except that he examined the city maps 
for the location of the property, none of which maps dis- 
closed that any part of a street was laid out over the land; 
that he was present at the sale, but did not hear Mr. 
Kennedy nor any one else say anything about streets run- 
ning through the property, and to the best of his belief no 
such statement was made. 

The above is the substance of the entire testimony intro- 
duced ‘by the appellant to establish the charge of fraud. 
There is no testimony as to the value of the property, nor 
is there any testimony tending to show that the same is 
less valuable by reason of the opening of Twentieth and 
Locust streets. For aught that appears in this record the 
opening of these streets increased the value of the premises, 
There is nothing in the evidence which would justify the 
court in holding that Finley was induced to or did bid more 
than the property was worth. Again, neither appellant, 
nor his attorney, Mr. Redick, could have been misled or 
deceived as to the condition of the property or its quantity 
by any statement contained in the papers in the proceed- 
ings under which the sale was made. In all the papers, 
including the notice of sale, the tract is described by 
metes and bounds and as containing an acre of land, more 
or less, preci-ely as in the deed made by the guardian to 
appellant, besides the petition for the license contains this 
allegation: “That by reason of the growth of the city 
* * * and opening and extension of the streets along 
and through said tract, the same will be subject to great and 
disproportionate expense for taxes and special assessments, 
in excess of any rental possible to be derived from leasing 
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of said land.” The above statement was sufficient to chal- 
lenge the attention of appellant and other bidders at the 
sale to the fact that streets had been opened along and 
through the property, and as Twentieth and Locust streets 
are the only ones mentioned in the testimony it must have 
had reference to such streets. 

As to the alleged misrepresentations made by the auc- 
tioneer in conducting the sale, the testimony is conflicting. 
We have already given the substance of the testimony on 
behalf of the appellant. Mr. Kennedy, Mrs. Ish, and 
James ©. Ish each testified, in effect, that at the opening 
of the sale Mr. Kennedy stated to the persons present that 
a street had been opened across the east end of the prem- 
ises, and that he did not state upon that occasion that there 
was an acre of the land. Considering the testimony that 
was before the trial court we are unable to say that its 
findings are against the weight of evidence; on the con- 
trary, we think they are fully supported by the testimony- 
Fraud is never presumed, but must be established by a 
clear preponderance of evidence. (Clark v. Tennant, 5 Neb., 
549; Tootle v. Dunn, 6 Id., 93; Missouri Valley Land Co. 
v. Bushnell, 11 Id., 192.) 

Theconclusion reached makes it unnecessary to consider 
the question of law discussed in the brief of counsel. The 
judgment is 

AFFIRMED. 


THE other judges concur, 
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Iner & Co. v. Danret Cronin, 
[FILED APRIL 7, 1892.] 


THlegal Fees: Action ror TAKING: PARTIES PLAINTIFF. An 
action to recover the penalty imposed by section 3034 Consol. 
Stats. (see. 34, ch. 28, Comp. Stats.), for the taking of illegal fees 
by an officer, can only be brought by the party injured or dam- 
aged by the taking of such fees. 


Error to the district court for Clay county. Tried 
below before Morais, J. 


G. ,W. Bemis, for plaintiffs in error, cited: Comp. Stats., 
ch, 28, see. 34; Code, sec. 484. 


R. G. Brown, contra. 


Norval, J. ° 


This action was brought by plaintiffs in error to recover 
the penalty imposed for taking of illegal fees by section 34, 
chapter 28, Compiled Statutes, entitled “Fees.” From a 
judgment dismissing the action plaintiffs prosecute error. 

There is no dispute as to the facts. The defendant is a 
constable of Clay county, and on the Ist day of March, 
1888, there came into his hands ten executions for collec- 
tion against one Anna La Fiels, among which was one in 
favor of plaintiffs in error for $42.30. These executions 
were levied upon a stock of merchandise owned by said 
La Fiels, and the goods were sold by the defendant for 
$409.26. The costs of sale amounted to $256.42, which 
was retained by the defendant, and the balance of the 
proceeds of sale, being insufficient to satisfy the executions, 
was divided among the execution creditors pro rata. The 
amount indorsed as collected upon the execution of Der 
& Co. was $8.19. The costs of selling the property are 
enormous, many of the charges being entirely unauthorized 
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by statute, while others are in excess of the legal fees; 
$67.50 was retained by the defendant for guarding the 
property, $25 as auctioneer, and $77.75 for invoicing and 
clerking. There was also retained as commissions by the 
defendant $12.27, or three per cent on $409.26. He was 
only entitled to charge three per cent on the first $400, and 
two cents on each dollar in excess of that sum, or $12.19. 
It is unnecessary to refer to the various items of fees 
charged, The defendant having received as commissions 
asum in excess of that fixed by law, he is liable to the 
statutory penalty. 

The only question yet to be considered is, Can the plaint- 
iff maintain the action? The. section under which this 
action was brought is in these words: 

“Sec. 8034. If any officer whatever, whose fees are 
hereinbefore expressed and limited, shall take greater fees 
than are so hereinbefore limited and expressed, for any 
service to be done by him in his office, or if any such offi- 
cer shall charge or demand, and take any of the fees here- 
inbefore ascertained and limited, where the business for 
such fees are chargeable shall not be actually done and per- 
formed, such officer shall forfeit and pay to the party in- 
jured fifty dollars, to be recovered as debts of the same 
amount are recoverable by law.” 

It will be observed that the language used by the legis- 
lature is, “that such officer shall forfeit and pay to the 
party injured fifty dollars,” ete. The right tosue for the 
penalty is restricted to the party who is damaged by the 
taking of illegal fees by an officer. A mere volunteer can- 
not maintain the suit. None of the fees were paid by 
these plaintiffs, but by the execution debtor by the sale of 
her property. True, had the defendant only charged law- 
ful fees, the plaintiffs would have realized a larger sum on 
their execution than they did, but it does not appear that 
they have, by reason thereof, sustained any loss or damage. 
The judgment debtor may be abundantly able to pay the 
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judgment. There is no evidence that she is insolvent or 
that plaintiffs’ claim cannot be collected on execution. The 
judgment of the district court is clearly right, and is 


AFFIRMED. 


THE other judges concur. 


J. M. Burk v. J. A. DEMPSTER, 
{FILED APRIL 7, 1892.] 


1. Bailment: DeposiruM: NEGLIGENCE. Held, That the evidence 
justified the jury in finding that the defendant was a bailee with- 
out hire, and that the bailee was guilty of gross negligence. 

: LIABILITY oF BAILEE. A gratuitous bailee is 

liable for injury to property entrusted to his care occasioned by 

gross negligence. 


: THE INSTRUCTIONS given fairly stated the case to 
the jury, and those requested by defendant were properly refused: 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


F. B. Donisthorpe, for plaintiff in error, cited: Addison, 
Torts [4th Ed.], 33; Search v. Miller, 9 Neb. 30; Alt- 
schuler v. Algaza, 16 Id., 635; 1 Bouv., L. Dic., “ Bailee.” 


W. C. Sloan, contra, cited: 2 Parson, Conts., 88, 96; 
4 Lawson, Rights & Remedies, p. 2903, sec. 1695; Story, 
Bailments [8th Ed.], p. 46, sec. 44a; Id., p. 76, sec. 83a; 
Id., p. 82, sec. 87; Dale v. Brinckerhoff, 7 Daly [N. Y.], 
45; O’Brien v. R. Co., 3 Pa., 76; Bizzell v. Booker, 16 
Ark., 308; Persch v. Quiggle, 57 Pa. St., 247; Cumins v. 
Wood, 44 TIl., 416; Funkhouser vr. Wagner, 62 Ill, 59. 
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Norvat, J. 


This is an action brought by John A. Dempster to re- 
cover damages for the breaking of his stove. Upon the 
trial in the district court the jury found for the plaintiff 
and assessed his damages at $5. The defendant brings the 
case into this court for review by petition in error. 

The first ground urged by counsel for plaintiff in error 
for a reversal is, that the verdict is not sustained by the 
evidence. The testimony on the part of the plaintiff be- 
low tends to show that in 1887 he sold to the Geneva Ex- 
change Bank a certain store building situated in the city 
of Geneva; that at the time he owned a Crown Jewel 
hase burner heating stove, almost as good as new, which, 
by permission of the bank, he left in said building for 
storage; that shortly afterwards the defendant leased the 
building from the bank, and after he had taken possession 
plaintiff called the attention of Mr. Burk to the stove 
being in the rear room and asked if he had any objections 
to its being left there, to which Mr. Burk replied, “No, 
it would be all right”; that in August, 1888, plaintiff 
went after the stove, and, not finding it in the building, 
he inquired of defendant where it was, who replied that it 
was on the lot back of the building and that he had put 
it there because he wanted the room. 

The defendant, in his testimony, denies that plaintiff 
asked permission to leave the stove in the building; ad- 
mits that he caused the stove to be carried out and placed 
on the lot in the rear of the building, where it was left 
unprotected, but claims before doing so he called at plaint- 
iff’s place of business, and not finding him in, he sent 
word to Mr. Dempster to remove the stove from the build- 
ing. Mr. Dempster, in rebuttal, testified that he received 
no notice from Mr. Burk or any one else to take away 
the stove. It is undisputed that the stove was so badly 
broken after it was carried out of the building as to be of 
no value. 
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The testimony, although conflicting, supports the verdict. 
We'think the jury were justified in finding that there was 
a bailment, that plaintiff in error was a bailee without re- 
ward, and that the bailment had been abused. It was 
gross negligence to remove the stove to a vacant lot and 
leave it there unprotected. A gratuitous bailee is liable 
for injury to or loss of property intrusted to him occa- 
sioned by gross negligence. 

Complaint is made of the giving of certain instructions 
asked by plaintiff, and refusing those requested by defend- 
ant. The court charged the jury, in effect, that the plaint- 
iff, in order to recover, must establish the material allega- 
tions of the petition by a fair preponderance of the testimony. 
The defendant was not prejudiced by the use of the word 
“fair.” The instruction was certainly quite favorable to 
him. 

The second and fourth instructions are as follows: 

“2, You are instructed that if the defendant found the 
stove in question in the building leased by him of the 
Geneva Exchange Bank at the time he took possession 
thereof, and permitted the same to remain in said building 
without objection, he thereby became bailee thereof without 
hire.” 

“4, You are instructed that a gratuitous bailer or 
bailee without hire or reward, where the bailment is for the 
benefit of the bailor only, is liable for gross negligence.” 

The first of these instructions was applicable to the case 
in view of the testimony given by the defendant below, to 
the effect that plaintiff never asked his permission to leave 
the stove in the building. A contract for the care and cus- 
tody of goods is indispensable to a bailment, but such con- 
tract need not be expressed. One may be implied from 
the acts and conduct of the partics. By the defendant per- 
mitting the stove to remain in the store without objection 
for several months after he had taken possession of the 
building, he became a gratuitous bailee of the stove. The 
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fourth instruction correctly stated the rule as to the lia- 
bility of such bailee. A bailee without hire is responsible 
for gross negligence. As we have seen, there was evidence 
sufficient to warrant the jury in finding that the acts of the 
defendant were grossly negligent. 

The only criticism made upon the other instructions is 
that they were misleading for the reason the testimony was 
insufficient to establish a bailment. The objection is un- 
tenable. We think the instructions were based upon the 
evidence and fairly submitted to the jury every disputed 
question of fact. ; 

The court did not err in refusing the defendant’s third 
request. It was to the effect that if the defendant needed 
the room occupied by the stove and used due diligence in 
notifying the plaintiff to remove the same and plaintiff 
paid no attention thereto, he cannot recover. Conceding 
plaintiff was notified, which is disputed, the failure of 
plaintiff to remove the stove did not justify the plaintiff in 
error in placing the same in an exposed place where it 
would likely be injured or destroyed. In such case it was 
his duty to have the stove removed to a place of storage, 
and he could have charged the expense thereof to the de- 
fendant in error. (Dale v. Brinckerhoff, 7 Daly [N. Y], 45.) 

The defendant’s fourth request, which was refused, is as 
follows: ‘You are instructed that before you can find the 
defendant liable you must find that he has been guilty of 
gross negligence.” The substance of this request is em- 
bodied in the instructions given, and, therefore, was prop- 
erly refused. It was not error to fail to repeat it. The 
same applies with equal force to some of the other instruc- 
tions prayed by the defendant below. 

On the trial the plaintiff in error asked the court to 
charge the jury as follows: “ You are instructed, if you 
shall find from the proofs that the stove in question was 
not put in the defendant’s charge by the plaintiff, but came 
into defendant’s possession through the negligence of the 
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plaintiff in not removing it from the building, or store, 
when he (plaintiff) vacated it, and further find that the 
defendant did not know to whom it belonged, or by whom 
it was left in the store, and that he exercised all the care 
and vigilance that could reasonably be expected of him 
under the circumstances to find the owner, and, after think- 
ing he had discovered the owner thereof, did notify the 
supposed owner, plaintiff herein, and said plaintiff paid no 
attention to said notification, and thereupon defendant 
placed said stove outside his building and that thereafter 
it was damaged, then you should find that the defendant is 
not liable to plaintiff for the damage of said stove.” 

The court declined to give this instruction, and the de- 
fendant excepted. The request was properly refused for 
the reason that it was not based upon the evidence. There 
was no testimony before the jury tending to prove that 
defendant did not know who was the owner of the stove 
or that defendant made any effort to ascertain who left it 
in the building, or that he ever gave any notice to the 
plaintiff. As stated above, defendant went to see the 
plaintiff for the purpose of notifying him to remove the 
stove, and failing to find him in his place of business, the 
defendant says he sent word by another person to plaintiff 
to take the stove away. But it does not appear that such 
message was ever communicated to plaintiff; while, on the 
other hand, plaintiff testified positively he never received 
any such notice. It is not error to refuse an instruction 
not sustained by the testimony even though correct as an 
abstract proposition of law. This has been often decided 
by this court. 

The remaining assignments of error relate to rulings of 
the trial court on the taking of the testimony. The plaint- 
iff in error offered to prove that one Harry Hazlett noti- 
fied Ed. Dempster, a son of the defendant in error, to 
come and get the stove, which offer was excluded. This 
ruling was not erroneous. There is no proof in the record 
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that the son was the agent of the father, or that he had 
any power or authority to represent him in the matter. 
Notice to the former, therefore, would not have been notice 
to the latter. 

An objection was sustained by the court to the following 
question propounded to the plaintiff in error by his coun- 
sel: “ Were you in the habit of putting second-hand stoves 
of your own outside when you were crowded for room?” 
It does not appear that plaintiff in error was prejudiced in 
not permitting the question to be answered. We do not 
know, if permitted, but that he would have given a nega- 
tive answer to the interrogatory. There was no offer to 
prove the facts sought to be elicited by the question. This 
was necessary, under the numerous holdings of our court, 
in order to have the ruling reviewed. The judgment is 


AFFIRMED. 


THE other judges concur. 


Wituis Harrison vy. WALTER STIPES ET AL 
(FILED APRIL 7, 1892.] 


1. Government Land: Bounpariss. Following [Lammers v. 
Nissen, 4 Neb., 245, and Bissell v. Fletcher, 19 Neb. , 725, it was 
held that an entry of government lands bounded by a meander 
line does not include land lying at the time between such me- 
ander live and the bank of the river, 


2. Directing Verdict. It is proper to direct a verdict for defend- 
ant where the evidence fails to sustain the plaintiff’s cause of 
action. 


Error to the district court for Sarpy county. Tried 


below before CLARKSON, J. 
@ 
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C. L. Hoover, for plaintiff in error, cited: House v. 
Wilder, 47 IIl., 510; Oleson v. Hendrickson, 12 Ia., 222; 
Robinson v. R. Co., 30 Id., 401; BR. Co. v. Shuckman, 50 
Ind., 42; R. Co. v. Henks, 91 IIl., 406. 


Tra V. Randall, and James Hasseti, contra, cited: Lam- 
mers v, Nissen, 4 Neb., 245. 


Norvat, J. 


This is an action of ejectment brought by Willis Harri- 
son to recover possession of certain real estate in fractional 
section 8, in township 13 north, of range 14 east, in Sarpy 
county. 

The defendants in their answer admit that plaintiff is 
the owner of forty acres of the lands described in the peti- 
tion, and disclaim any title to or interest therein, and deny 
that plaintiff has any title to the remainder of the lands. 

After the parties had introduced their testimony, the 
court instructed the jury to return a verdict for the de- 
fendants. Judgment was rendered upon the verdict in 
favor of the defendants, to reverse which plaintiff prose- 
cuted error. 

Did the court err in taking the case from the jury? 
This must be answered in the negative, unless the evidence 
before the jury was sufficient to have warranted a verdict 
for the plaintiff’ There is no conflict in the testimony. 
The plaintiff on the trial established a complete chain of 
title from the government of the United States to himself 
to an irregular tract, containing forty acres, being the same 
to which the defendants filed a disclaimer. The plaintiff 
seeks to recover a large quantity of land lying between 
the boundary of the forty-acre tract and the present chan- 
nel of the Missouri river, the claim being that said land is 
an accretion to his forty-acre tract. 

It appears that said fractional section 8 was surveyed by 
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the United States in 1856. The east and south boundaries 
of the section consisted of a meander line near the west 
bank of the Missouri river. Thecertified copy of the field 
motes made by the United States surveyor of said survey 
were introduced in evidence, from which it appears that 
there was a-strip of land between this meander line and 
the channel of the river. It further appears from the testi- 
mony of plaintiff’s witnesses, and we fail to find any evi- 
dence in the bill of exceptions to the contrary, that the 
original survey did not extend to the river, and that the 
strip lying east of the meander line was covered with a 
growth of willows and cottonwoods at the time of the sur- 
vey. While the testimony shows that this land was oc- 
casionally subject to overflow, yet it also appéars that it 
lay above the usual stage of water in the river. Since 
said survey, and after the patent was issued for the forty 
acres, the channel of the river has changed farther east a 
considerable distance. The plaintiff’s claim to any portion 
of the strip lying between the meander line and the present 
channel of the river is not well founded for the reason that 
it is not an accretion to plaintiff’s land. The case falls 
within the rule announced in Lammers v. Nissen, 4 Neb., 
245, where it is held that “an entry of government land, 
bounded by a meander line, does not include land lying at 
the time between such meander line and the bank of the 
river.” To the same effect is Bissell v, Fletcher, 19 Neb., 
725. We are satisfied that the evidence would not have 
warranted a verdiot for plaintiff. The court therefore did 
not err in directing the jury to return a verdict for the 
defendants, The judgment is 


AFFIRMED. 


THE other judges concur, 
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STanDARD Distinuine Co. v. J. A. FREYHAN, 
[FILED APRIL 7, 1892.] 


Final Order: QuasHING Summons Is Nort. An order of the dis- 
trict court quashing the service of a summons cannot be reviewed 
by this court before final judgment is rendered in the action. 


Error to the district court for Colfax county. Tried 
below before MARSHALL, J. 


Phelps & Sabin, for plaintiff in error, 


Grimison & Thomas, contra, cited: Brown v. Rice, 30 
Neb., 236. 


Norval, J. 


This is a proceeding in error to reverse the ruling of the 
district court sustaining the defendant’s motion to quash 
the service of the summons, The transcript fails to show 
that a final judgment has been entered in the court below. 
The case is ruled by Persinger v. Tinkel, ante, p. 5. It 
was there held that the court would not review an order of 
the district court quashing the service of a summons until 
after the final disposition of the action, for the reason that 
such ruling is not a final order. The petition in error is 


DISMISSED, 


THE other judges concur, 
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STATE, EX REL. JouN M. THavenr, v. James E. Boyp. 
(FILED APRIL 7, 1892.) 


1. Judicial Notice: PorttticaAL Events. Courts will take no- 
tice, without proof, of events which are generally known within 
the limits of their jurisdiction. This will iuclude changes in the 
office of the chief executive and such acts of public and general 
interest as may be said to be conspicuous events in the history 
of the state. 


2, Quo Warranto: RELATOR Must SHOW THE BETTER TITLE. 
One who seeks by quo warranto proceeding to obtain possession 
of an office held by another must show that he has a better title 
to such office than the incumbent. 


3. : ABANDONMENT OF OFFICE BY RELATOR. When the 
only claim of the relator to an office is the right to bold over 
after the expiration of his term, on the ground that the respond- 
ent, his successor elect, is ineligible, aud while the action is 
pending and undetermined he voluntarily abandons the office in 
controversy and surrenders it to the respondent, such act will 
disqualify him to further prosecute as relator, and amounts to 
an abandonment of the action. 


Motiox to reinstate. 
M. B. Reese, and Blair & Goss, for the motion, 
J. C. Cowin, contra, 


Post, J. 


A sufficient statement of the facts in this case will be 
found in the several opinions heretofore filed, 31 Neb., 682, 
and 12 Supreme Court Reporter, 375, reversing the judg- 
ment of ouster against the respondent in favor of the re- 
lator and remanding the case for further proceedings in 
this court. On the 15th day of March the respondent 
filed with the clerk of this court the mandate from the 
supreme court of the United States and moved for judg- 
ment in his favor on the pleadings. The motion aforesaid 
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came on fur hearing the next day, in accordance with the 
practice of the court, and was sustained and the action 
dismissed, the relator making no appearance. The relator 
now, by the motion under consideration, asks to have the 
judgment of dismissal set aside and for leave to reply and 
proceed to trial on the merits of the case. It is claimed 
by him that his failure to resist the motion for judgment 
is not attributable to any fault or negligence on his part, 
but to the fact that he was at the time in question absent 
in a distant part of the state and had no notice of the re- 
spondent’s intention to take any action at that time. This 
claim, in my judgment, is fully sustained by the affidavits 
accompanying the motion, which are not coutradicted. Ir 
this were an ordinary proceeding, that is, one in which a 
cause of action by a competent and proper party is con- 
ceded, I would say without hesitation that the present mo- 
tion should be sustained. It could not in that case be 
denied without reversing the rule which has prevailed in 
this court since my first acquaintance with it, The respond- 
ent, as well as the court, acted upon the assumption that 
due and sufficient notice of his motion had been given. 
The neglect to give proper notice was occasioned by a 
change of counsel for the relator. It is evident that par- 
ties were acting in good faith, and we have no occasion to 
impute blame to any one for the failure. It is insisted by 
counsel for the relator that the only question determined 
by the supreme court of the United States is that the nat- 
uralization of the respondent’s father is well pleaded in the 
answer, in other words, that under the allegations therof 
respondent might prove that his father completed his nat- 
uralization during his (respondent’s) minority ; and he ac- 
cordingly tenders a reply in the nature of a general denial 
of that part of the answer. It is not necessary for the 
purpose of this motion to consider the question of the cit- 
izenship of the respondent, or to determine to what extent, 
if at all, the judgment of the supreme court is conclusive 
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on that question, since the motion should be denied on 
other grounds. Nor is it necessary to determine whether, 
in case the respondent is not a citizen, and therefore not 
eligible to the office of governor, the relator or the lieu- 
tenant governor would be entitled to the possession and 
emoluments thereof. - Whatever right the relator may have 
had to institute this action in the first instance it is clear to 
my mind that he has now no authority to prosecute it 
further. 

It appears from the records in this case that a writ of 
ouster was issued from this court, by virtue of which the 
respondent was removed from the office of governor and 
the relator installed therein. It is a fact of which we 
must take notice that the respondent is now in possession 
of said office and discharging the duties thereof. We 
know, too, from our records that no order has been al- 
lowed or issued for restoration to respondent of the office 
from which he was ousted. The inference is, therefore, 
that the office was voluntarily surrendered by the relator. 
It is not necessary, however, to rest our conclusion upon 
an inference. That the relator, on the 8th day of Febru- 
ary, 1892, voluntarily and on his own motion surrendered 
the office in question to the respondent, is a fact which 
ought to be, and is, generally known. It is a part of the 
political history of the state of which the courts will take 
notice without proof. (1 Greenleaf on Evidence, 6; Brown 
v. Piper, 91 U.S, 37; 12 Am. & Eng. Encye. of Law, 
151.) 

It is a rule well settled in this state that a private per- 
son, having no direct interest in the office in controversy, 
cannot maintain on his own relation proceedings by quo 
warranto to test the title of another thereto. (State v. 
Stein, 13 Neb., 5380; State v. Hamilton, 29 Id., 198.) Hav- 
ing voluntarily surrendered the office the relator has no 
better title thereto or right to prosecute this action than 
any other private citizen of this state. His title is possess- 
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ory only. His right to hold over in case the respondent 
is ineligible is, at most, an incident to his prior possession 
of the office. The distinction should be kept in mind be- 
tween this case and one in which the state, in its sovereign 
capacity, interposes in the manner prescribed by Jaw for 
the purpose of testing the title of an incumbent to an 
office. The statutory authority for this proceeding is found 
in section 1, chapter 71, Compiled Statutes, as follows: 

“Section 1. When any citizen of this state shall claim 
any office which is usurped, invaded, or unlawfully held 
and exercised by another, the person so claiming such of- 
fice shall have the right to file in the district court an in- 
formation in the nature of a quo warranto, upon his own 
relation, and with or without the consent of the prosecut- 
ing attorney, and such person shall have the right to pros- 
ecute said information to final judgment: Provided, He 
shall have first applied to the prosecuting attorney to file 
the information, and the prosecuting attorney shall have 
refused or neglected to file the same.” 

The proceeding contemplated by the section quoted is a 
contest between two claimants for an office. It does not 
differ materially from any other contention involving pri- 
vate rights. Like other cases in which the plaintiff re- 
lies upon prior possession as evidence of title, proof of a 
voluntary abandonment is a complete defense. 

It is said in Shortt on Informations, American edition, 
183: “He alone is a competent relator who has some in- 
terest other than such as belong to the community at large 
in the question to be tried by the guo warranto, and who 
has not by any of the methods already adverted to dis- 
qualified himself from acting as prosecutor.” Among the 
acts which are referred to above as disqualifying one to act 
as relator are the following, p. 177, viz.: Where it is 
sought to impeach a title conferred by a corporation election 
in which the relator has concurred. Where the relator was 
present and concurred in the election of the respondent as 
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mayor. Where it was claimed an election to membership 
in a board of health was void for the reason that the offi- 
cial ballots were informal, it was held that the relator was 
disqualified by reason of having voted a similar ballot. 
This case is clearly within the principle of these authori- 
ties. The act of the relator in surrendering the office to 
the respondent, and voluntarily retiring therefrom, disquali- 
fies him to Jonger act as relator, and is in effect an aban- 
donment of the action. It is suggested that the surrender 
of the office to the respondent was the result of a mis- 
conception of the effect of the judgment of the supreme 
court of the United States and of what issues are con- 
cluded thereby. In his affidavit he says in substance that 
on the 8th day of February ‘he was induced to believe that 
when the mandate of that court was received it would 
contain an order to this court to enter judgment that the 
respondent had for more than two years last, prior to the 
general election of 1890, been a citizen of the United 
States. The records of the courts in this country are al- 
ways accessible to those interested in their judgments and 
decrees. 

A mandate is a judicial command issued by a court or 
magistrate directing the proper officers to enforce a judg- 
ment or decree. (Bouvier’s Law Dic.) The relator was 
bound to know, and, we must assume, did know, that the 
mandate when issued would be merely a direction to take 
further proceedings in accordance with the judgment of the 
supreme court of the United States. The judgment of that 
court, if entered, was notice to relator of what issues were 
concluded thereby. If judgment had not been formally en- 
tered upon the records of the court, he must have known 
from the opinions filed to what extent his rights were deter- 
mined by thecourt. It is a fact within our knowledge that 
the substance of the opinions was made public within a few 
hours of the time they were filed. It is not enough for 
relator to answer that he was wrongly informed as to the 
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effect of the decision. He was bound at his peril to know 
the law of the case as declared by the court of last resort. 

Since it is apparent that the relator is without authority 
to further prosecute, and that this proceeding must, for 
that reason, result in a judgment for the respondent, it is 
evident that the motion to set aside the judgment already 
rendered and for leave to reply should be 


DENIED. 


THE other judges concur. 


STATE, EX REL. W. F. TENNISON ET AL., V. G. C. CoLE- 
MAN ET AL. 


[FILED APRIL 7, 1992.] 


1. Liquors: License: REMONSTRANCE: HEARING. Where sev- 
eral persons join in a remonstrance and objection to the granting 
of license to an applicant to sell liquors, it is the duty of the 
board to which the application is addressed to set a time for the 
hearing thereof, allowing the objectors a reasonable opportunity 
to procure the evidence upon which they rely to defeat the ap- 
plication. 


: WITHDRAWAL OF SIGNATURE. In such case one 
of the objectors cannot defeat the object of the remonstrance by 
withdrawing it and allowing the license to be issued in the ab- 
sense of other signers and without their consent, 


ORIGINAL application for mandamus, 


W. C. & G.I. Wright, for relator, cited: State ». Andrews, 
11 Neb., 523; Statev. Weber, 20 Id., 467; Pelton v. Drum- 
mond, 21 Id., 492; State v. Reynolds, 18 Id., 431. 


Geo. W. Clark, and J. B. Strode, contra. 
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Post, J. 


This is an original application for a peremptory man- 
damus to compel the respondents, the members of the board 
of trustees of the village of Greenwood, to revoke and recall 
a license previously issued by said board to one Redfield 
to sell liquors in said village, and to set a time for the 
hearing of the application therefor and the remonstrance of 
the relator and others. ‘The case was submitted to the 
court long after the expiration of the time for which the 
license was issued. The real subject of contention at this 
time we infer is the costs already incurred. The license 
was allowed by respondents at a meeting leld on the 5th 
day of June, 1889. On the day in question a remonstrance 
was filed, of which the following is a copy: 


“ REMONSTRANCE. 


“%o the Honorable Council of Greenwood—GENTLE- 
MEN: We, the undersigned citizens of Greenwood, re- 
spectfully remonstrate against the issuing of a license to 
sell intoxicating liquors to William Redfield, for the fol- 
lowing reasons, to-wit: First, there has been no publica- 
tion of the application for license having been filed with 
the village board as provided by law ; second, the petition 
has not been kept on file accessible to inspection as con- 
templated in the law. 

“ (Signed) W. F. TENnIson. 
“A, L, ETHEREDGE. 
“W. V. Worr. 
“FP. W. ETHEREDGE. 
“J. C. Nog. 
“P.S GaLey.” 


There is a controversy with reference to the action upon 
the remonstrance. It is alleged and claimed by the relator 
that the board refused to set a time for hearing and pro- 
ceeded immediately to allow the license. The record of 
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the village board as approved and signed, so far as material 
in this connection, is as follows: 

“Said remonstrance having been read, the attorney 
asked for an explanation of such remonstrance. W. F. 
Tennison said, ‘They would answer in two weeks.’ Says 
the attorney, ‘The board of trustees has by law the right to 
set the time for hearing.’ Tennison said, ‘All he asked was 
that the application and bond wasall right and would have 
nothing more to say.’ City Attorney Clark stated ‘ that 
he had been particular to do the work, so that any party to 
whom a saloon license was issued would not only be liable 
under the law, but that the bond should be a good one, 
and was in this case” W. F. Tennison said, ‘All right, 
he would withdraw the remonstrance and the board might 
proceed to issue the license.’ Whereupon a resolution was 
read relating to the issuing a license to Wm. Redfield. It 
was moved and seconded that the resolution be accepted. 
Following was the vote: Coleman, Green, Peters, Barr, 
and Carns, All voting in the affirmative, the resolution 
was accepted and the clerk instrncted to issue a license to 
William Redfield.” 

We must, in this proceeding, accept the record of the 
board as conclusive, but does it show that the board had 
authority at the time in question to allow the license? We 
think not. The remonstrance is signed by six persons. 
The record does not show how many of them were present, 
aside from Mr. Tennison, and there is no presumption that 
any of the others were present. It does not appear that Mr. 
Tennison acted in any representative capacity, or in any ca- 
pacity whatever, except that of a remoustrator. There is no 
evidence or presumption that he was authorized to act for 
the other signers. The remonstrance did not belong to one 
signer more than another, and no one could withdraw it with- 
out the consent of all. It was the duty of respondents to 
set atime for the hearing of the application for license. The 
persons signing the remonstrance were entitled to a reason- 
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able time to procure the evidence upon which they relied 
to defeat. the application. 

This case is within the rule announced in State v. Rey- 
nolds, 18 Neb., 431, and the peremptory writ will be 


ALLOWED, 


THE other judges concur. 


Howarp WuitnEy, SHERIFF, V. WILLIAM LEVON 
ET AL. 


(Firen Aprin 7, 1892.] 


1. Fraudulent Conveyances: Evipencg. Where achattel mort- 
gage is executed on a stock of lumber and merchandise to secure 
a bona fide indebtedness for money advanced by the mortgagee, 
and the mortgagor is permitted to retain possession of the prop- 
erty mortgaged without any authority from the mortgagee to 
sell any part thereof, the fact that a few articles of small value 
were sold by the servant of the mortgagor without the knowl- 
edge or consent of the mortgagee, is not of itself sufficient to 
raise a conclusive presumption that the mortgage is fraudulent 
as to creditors. 


BLA . . Evidence examined, and held, that the value of 
the property mortgaged is not so greatly in excess of the debt 
secured as to raise a presumption that the mortgage is fraudu- 
lent as to creditors. 


3. Replevin: WRONGFUL ATTACHMENT. Where L.*is entitled to 
the possession of property by virtue of a chattel mortgage exe- 
cuted by D., a sheriff, who seizes and takes it into his possession 
under an order of attachment subsequently issued against D., is 
a wrong-doer as against L., and it is not necessary for the latter 
to demand the property before he recovers it in an action of 
replevin. 


: DaMAGES: PLEADING. In replevin, where special dam- 
ages are claimed they must be specially alleged. 
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: RULE APPLIED. In an action to recover 
a stock of lumber the allegation of damage was that “The 
defendant wrongfully detains said property and bas sv wrong- 
fully detained it from plaintiff for seventeen days, to plaintiff ’s 
damage.’’ Held, That the plaintiff could not recover for injury 
to the lumber, 


Error to the district court for Sarpy county. Tried 
below before Doane, J. 


Martin Langdon, for plaintiff in error, cited: Temple v. 
Smith, 13 Neb., 514; Jones v. Hetherington, 45 Ia., 681 ; 
Savage v. Hazard, 11 Neb., 328; Dorrington v. Minnick, 
15 Id., 401; Lane v. Starkey, Id., 289; Herrmann, Chat. 
Mort., 229, 236; Brunswick v. MeClay, 7 Neb., 138; 
Anderson v. Peterson, 25 N. W. Rep. [Wis.], 541; Free- 
man v. Rawson, 5 O. St.,1; Hurman v. Abbey, 7 Id., 218; 
Tollen v, Ellison, 3 Neb., 75, 


James P. Grove, contra, cited: Hedman v. Anderson, 6 
Neb., 400; Chicago Lumber Co. v. Fisher, 18 Id., 337; 
Aultman v, Steinan, 8 Id., 114. 


Post, J. 


This was an action of replevin in the district court of 
Sarpy county. Ona trial by the court without a jury there 
was a finding and judgment for the plaintiffs below, which 
plaintiff in error seeks to reverse by petition in error to 
this court. The subject of the contention is a stock of 
lumber lately owned by Peter N. Deerson in Gretna in 
said county. Plaintiffs below, defendants in error, claimed ~ 
by virtue of a chattel mortgage executed by said Deerson, 
and the defendant below, plaintiff in error, claimed the 
property through an order of attachment issued by the 
clerk of the district court of Sarpy county in an action in 

- which the Howell Lumber Company was plaintiff and 
said Deerson was defendant. The said defendant, as sheriff 
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of said county, had taken the lumber in question by virtue 
of said order of attachment and removed it from the prem- 
ises of Deerson and had it in his possession at the time the 
action was commenced. There is but little controversy 
with reference to the facts of the case. Prior to the exe- 
cution of the mortgage to defendants in error they had be- 
come surety for Deerson to the amount of $1,300. About 
the 18th day-of December 1888, Deerson applied to them 
for a loan of $1,200. They agreed to advance him the 
amount named on condition that he would secure them for 
the money so advanced and also for the amount for which 
they had become liable as surety for him as aforesaid. 
Deerson agreed to this proposition, and accordingly exe- 
cuted two notes in favor of defendants in error for $1,500 
and $1,000 respectively. To secure said notes he executed 
a chattel mortgage on the property in controversy and also 
on a stock of furniture then owned by him, also a real 
estate mortgage on certain town lots worth from $1,600 to 
$2,000. 

It is contended that the chattel mortgage is void for the 
reason that the mortgaged property was left in the posses- 
sion of the mortgagor, with power to sell and dispose of it. 
It is true the property was left in the possession of Deerson, 
the mortgagor, but the parties thereto all testify, and they 
are not contradicted, that there was no authority given 
Deerson to sell any of the property. It appears that the 
office of the lumber yard was kept open, but there was no 
evidence of any sales of lumber. It is shown also that the 
elevator business in which Deerson was interested was 
transacted in the office at the lumber yard, which, in part, 
accounts for the latter being kept open. The evidence 
shows also that the man who had, up to the time of the 
execution of the mortgage, been in charge of the furniture 
business, remained in charge thereof and made sales of 
furniture amounting to $20.17, which are the only sales 

-proved. That there was ample consideration for the mort- 
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gage is apparent from the proofs. There is no evidence in 
the record from which an inference can be drawn that 
Deerson in the execution of the mortgage intended to de- 
fraud his creditors. Whatever may have been his inten- 
tions toward his creditors, it is clear that the defendants in 
error did not participate in, or know of, any fraud, but, 
on the contrary, acted in good faith throughout the trans- - 
action. The fact that Deerson was left in possession of the 
mortgaged property, without authority to sell, does not 
raise a conclusive presumption of fraud, although a small 
fraction of the property was in fact sold by him or his 
servants. (Hedman v. Anderson, 6 Neb., 392; Chicago 
Lumber Co. v. Fisher, 18 Id., 334.) 

It is next contended that the mortgage is void for the 
reason that the security exacted by defendants in error in- 
cluded all of Deerson’s property, and is greatly in excess of 
the latter’s indebtedness tothem. From the evidence it ap 
pears that the property covered by the chattel mortgage has 
all been sold and the proceeds applied on the debt, leaving 
a balance of nearly $1,000 to be made out of the real es- 
tate worth not to exceed $2,000. The value of the security 
cannot be said to be disproportionate to amount of the debt. 

In Hershiser v. Higman, 31 Neb., 581, it is said, “Con- 
siderable margin should be allowed for costs and ex- 
penses. Besides, property like that in controversy (a stock 
of goods) seldom if ever brings at forced sale its full value.” 
The mortgage in this case was recorded, and the presump- 
tion of fraud as to creditors, which arises from the fact 
that there was no change of possession, is overcome by 
proof of good faith which is undisputed. Was a demand 
for the property necessary before suit? We think not. 

Defendant below in his answer, after admitting that he 
had taken the property by virtue of the order of attach- 
ment against Deerson, alleges that the mortgage in ques- 
tion is fraudulent and void against him as the representa- 
tive of his (Deerson’s) creditors. The answer concludes as 
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follows: “ Defendant says he is entitled to a return of said 
property. * * * Wherefore he prays that if said 
property cannot be returned he may have judgment against 
plaintiffs for the sum of $500 and costs of suit.” 

It has been repeatedly held by this court that where one 
is rightfully in possession of property he will not be liable 
for costs unless demand is made upon him before suit. 
(Aultman v, Steinan, 8 Neb., 109; Peters v. Parsons, 18 
Id., 191.) In this case the plaintiff in error did not come 
into possession of the property rightfully, but by his own 
wrongful act. He further, by his answer, asserts title 
thereto as against the defendants in error, A demand was, 
therefore, as unnecessary as it would have been unavailing. 

Finally it is urged that the damage assessed, $100, is 
excessive. It is evident that the allegation of damage in 
the petition was not called to the attention of the trial 
court. The only allegation on that subject is the follow- 
ing: “The defendant wrongfully detains said goods and 
chattels from the possession of the plaintiff, and has so 
wrongfully detained the same for seventeen days, to plaint- 
iff’s damage in the sum of $200.” The only damage 
proved was injury to the lumber. It is evident from the 
record that the $100 assessed as damage was on that account 
and not for its wrongful detention. The rule is that if 
special damages are claimed they must be specially pleaded. 
(Maxwell, Pl. & Pr., 487; Cobbey, Replevin, 603.) The 
damage for injury to the lumber should not have been 
allowed. The judgment of the district court should be 
reversed, and a new trial allowed unless defendants in error 
within forty days hereafter shall remit all but nominal 
damage, and give notice thereof to the clerk of this court 
in writing. In case the excessive damage is remitted as 
aforesaid, the judgment of the district court will be 


AFFIRMED, 


THE other judges concur. 
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GEORGE Brown v. STATE OF NEBRASKA, 
[FILED APRIL 7, 1892.] 


1. Criminal Law: Larceny rrom Person. By the provisions 
of chapter 103, Laws 1887, section 113a, Criminal Code, larceny 
from the person is an independent substantive crime, and isa 
felony without regard to the valueof the property stolen. 


2. : ROBBERY: LARCENY. Ina prosecution for robbery, where 


the evidence tends to prove larceny from the person only, and 
there is no evidence or contention on the part of the accused that 
the property in question was stolen, otherwise than from the 
person of the party named in the information, it is not error 
to instruct the jury that they cannot convict of petit larceny. 


REHEARING of case reported 33 Neb., 354. 
J. L, Kaley, for plaintiff in error. 

George H, Hastings, Attorney General, contra. 
Post, J. 


We have carefully re-examined all the questions argued 
in this case and are satisfied with the conclusion reached on 
the former hearing. ‘There are but two points relied upon, 
apparently : 

First—That on an indictment for robbery the accused 
cannot be convicted of larceny from the person. 

Second—That the court erred in giving instruction No. 
12 on its own motion. 

Tt was held in Stevens v. State, 19 Neb., 647, that on an 
indictment for robbery the accused could be convicted of 
grand larceny on the ground that the robbery is the greater 
crime and includes the larceny. The power of the legis- 
lature to add to the list of felonies will not be seriously 
questioned. This it has done by making larceny from the 
person a felony. It is in one sense larceny of a higher 
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grade, since it is a felony without reference to the amount 
or value of the property stolen. It is an independent sub- 
stantive crime: It is declared to be, and is, larceny, and 
there is no reason why the rule announced in Stevens v. 
State is not applicable to this case. 

The twelfth instruction is as follows: ‘“ You cannot, un- 
der the law and the evidence in this case, find the defend- 
ant guilty of petit larceny.” We do not understand the 
instruction to mean that there could in no case be a convic- 
tion for petit larceny on an indictment for robbery, but 
that under the evidence or admissions they should not con- 
vict of petit larceny in that case. The evidence was not 
preserved, and we cannot say that the instruction was not 
warranted by the proofs. In a prosecution for robbery, 
where the evidence tends to prove a larceny from the per- 
son only, it is not error to instruct the jury that they can- 
not find the accused guilty of petit larceny. If there is 
any evidence which tends to show that the larceny proved 
was not from the person of the party named in the indict- 
ment, or if there is any controversy on that point, the 
question should be left to the jury to say whether the lar- 
ceny was from the person, or simply larceny only. If 
larceny from the person, it is a felony, regardless of the 
amount or value of the property stolen. If it is simply- 
larceny, the grade of the offense is determined by the value 
of the property stolen. There is no error apparent from 
the record and the judgment is 


AFFIRMED, 


THE other judges concur. 
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Swirt & Co. v. WritiamM CRAWFoRD. 
[FiLep APRIL 13, 1892.] 


Corporations: PLEADING. An action for personal injuries was 
brought against “G. F. 8. & Co., a corporation formed and doing 
business in Douglas county, Nebraska.’? In the answer and 
amended answer of G. F. 8. &Co. they styled themselves the de- 
fendants, and denied that the corporation was formed under the 
laws of Nebraska, but made no denial that it was a corporation. 
An amended petition was thereupon filed against S. & Co., a cor- 
poration formed under the Jaws of Illinois and doing business in 
Nebraska. To this amended petition the corporation answered as 
defendant and denied the injuries of the plaintiff and pleaded 
negligence on his part. Held, There being no denial of the cor- 
poration of S. & Co. and G. F. 8. & Co., that, so far as the plead- 
ings show, they formed one and the same corporation, and that. 
the place where the corporation was formed was not a material 
fact in the case. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Hall, McCulloch & English, for plaintiff in error. 


Edgerton & Farnsworth, and Winfield S. Strawn, contra. 


MAXWELL, Cu. J. 


This is an action to recover for personal injuries sus- 
tained by the defendant in error. On the trial of the cause 
the jury returned a verdict for $250, upon which judgment 
was rendered. The principal error complained of in this 
court is non-existence of the plaintiff corporation. In the 
first petition the allegations are: “G. F. Swift & Co, a 
corporation formed for doing business in Douglas county, 
Nebraska, defendant.” G. F. Swift & Co. answered this 
petition as defendant. Afterwards an amended answer was 
filed as follows: “Now comes the said defendants G. F. 
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Swift & Co., and by leave of court filed this their amended 
answer to the petition of said plaintiff, and say that de- 
fendants deny each and every allegation in said petition 
contained, save and except such as in this answer may 
be expressly admitted. Said defendants deny that they 
are a corporation formed for the purpose of doing busi- 
ness in Nebraska, and deny that they are or were at the 
time of the institution of this action, or the receiving of 
the injuries alleged in said petition, doing business in the 
state of Nebraska.” Therenpon the plaintiff below by 
leave of court filed an amended petition against “Swift & 
Co., a corporation organized under and by virtue of the 
laws of the state of Illinois and «doing business in Ne- 
braska.” To this amended petition the defendant below 
filed an answer as follows : 

“ Now comes the said defendants G. F. Swift & Co., for 
answer to the second amended petition of plaintiff filed 
herein say, that they deny each and every allegation in said 
petition contained save and except such as in this answer 
may beexpressly admitted. Said defendants deny that said 
plaintiff was ever hurt while in their employ in the manner 
alleged in his said petition, or in any other manner whatever. 
Said defendants for further answer say that they deny that. 
said plaintiff was ever injured as alleged, or ever suffered 
any damage by reason of any injury, or was ever put to 
any expense by reason of any injury for which these de- 
fendants are liable in any manner whatever. 

“Said defendants further say that if said plaintiff re- 
ceived any injury whatever it was through his own care- 
lessness and negligence, not through any carelessness or 
negligence of this defendant or the carelessness or negli- 
gence of any one for whose acts these defendants would be 
responsible. 

“Wherefore defendants pray to be dismissed with their 
costs.”” 

It will be observed that the answer raises an issue as to 
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the injuries sustained by the plaintiff below. In all the 
answers Swift & Co. are styled the defendants—thus in 
effect admitting that they are proper parties. There is no 
denial that there is a corporation of the name of “Swift & 
Co.,” and that it is doing business inthis state. This being 
60, thestatute under which it was organized would not, in a 
ease of this kind, be material. So far as appears from the 
pleadings, Swift & Co. and G. F. Swift & Co. are one and 
the same. The defense, therefore, is a mere play upon 
words, and is unavailing. There is no error apparent in 
‘the record, and the judgment is 
AFFIRMED. 


THE other judges concur. 


Gazetta M. Jones v. N. A. SHERMAN, 
{FILED APRIL 13, 1892.] 


1. Building Contract: Work anp Laror: REvIEW. In an ac- 
tion for remodeling a house the defendant pleaded a special 
contract in writing, and full performance under that contract, 
while the plaintiff claimed to recover under a verbal contract; 
cand the testimony, being in conflict upon those points, was proper 
ifor the jury to consider. 


: MECHANICS’ LIENS AS SET-OFF. The defendant 
set up a number of mechanics’ liens upon the property and 
claimed them as a set-off without having paid thesame. There 
was no claim that the contractor was insolvent or that he would 
not satisfy such liens. Held, That the liens, to be available as a 
set-off, must be satisfied. 


Error to the district court for York county. Tried 
below before Norval, J. 


George B. France, for plaintiff in error. 


Sedgwick & Power, contra, 
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 Maxwe.t, Cu. J. 


This action was brought by the defendant in error 
against the plaintiff in error to recover the sum of $536.90, 
balance alleged to be due him for labor and material fur- 
‘nished in remodeling a dwelling house. An itemized 
copy of the account is set out in the petition, 

To this petition the defendant below answered in 
substance, that the items set forth in the petition were 
furnished under a written contract with the plaintiff 
below for the erection of said building and that defendant 
has paid all of said claims. “That the plaintiff has failed 
to complete said contract as he agreed to do, in this, to- 
wit, the plaintiff failed to put onto the building two sets 
of blinds, and put summer front and fender on the grate, 
and failed to bridge the joists in the lower floor, and failed 
to put in a proper and suitable door in the front part, 
and failed to perform the residue of the work in a skillful 
and workmanlike manner, whereby, and by reason of the 
premises, the defendant has been damaged in the sum of 
$100. Without controverting the admissions in the pe- 
tition as herein expressly adnritted or denied, the defendant. 
denies each and every allegation in said petition contained 
The plaintiff has failed to pay the lumbermen for the lum- 
ber used in said building, and the said lumbermen, W. K- 
Ball & Son, a firm doing business in the city of York, 
Nebraska, have filed a mechanic's lien upon the said build- 
ing and the lot upon which the same is located for the 
sum of $99.47; and the plaintiff has failed to pay the 
brick mason for the work done by him upon said build- 
ing, and the said mason, Geo, E. Peabody, has filed a me- 
chanic’s lien upon said building and lot upon which the 
same is located for the sum of $136.70; and the said 
plaintiff has failed to pay the painters for the painting 
done on said building, and the said painters, Wood & Son, 
have filed a mechanic’s lien upon said building and lot 
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upon which the same is located for the sum of $84.55; 
and the plaintiff has failed to pay the hardware merchants, 
Ore‘op Pearson & Co., a firm doing business, for the 
hardware, grate, etc., used in said building, and the said 
hardwaremen have filed a mechanic’s lien upon said build- 
ing and the Jot upon which the same is located for the sum 
of $46. 

“Defendant asks that the said W. K. Ball & Son, and 
the said Wood & Son, Orelop Pearson & Co., and Geo. E. 
Peabody may be made parties to the said suit and may be re- 
quired to answer, setting up whatever claim they may have 
against the said building and lot upon which the same is 
located. Defendant alleges the facts to be that said me- 
chanics’ liens are a cloud upon the title, and asks that she 
may have judgment for the amount claimed in said mechan- 
ics’ liens, together with interest thereon at the rate of ten 
percent per annum from the Ist day of February, 1888, 
and for her damages hereinbefore mentioned, amounting in 
all to the sum of $416.72.” 

The plaintiff below in his reply admits the mechanics’ 
liens and denies the other allegations in the answer. On 
the trial of the cause the jury returned a verdict for the 
sum of $536.95, and upon overruling a motion for a new 
trial jadgment was entered on the verdict. The questions 
of fact were fairly submitted to the jury, and as the evi- 
«lence is conflicting upon the question whether or not the 
contract is in writing or merely verbal, the case was one 
proper for a jary to consider. The defendant below pleads 
the mechanics’ liens as a set-off without having paid the 
same. In such case the liens cannot be pleaded as a set-off 
because the contractor is personally liable for the same, and 
the amount of such liens could be recovered from him, as 
the remedy by foreclosing the lien is merely cumulative; 
but being a valid charge upon the property for which it is 
liable to be sold, the court might, in case of the insolvency 
of the contractor, or other sufficient cause, order the liens 
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satisfied out of the amount due him. No such relief is 
claimed here however. It is to be presumed therefore that 
the contractor is perfectly solvent and will satisfy the liens 
in question, There is no error in the record and the judg- 
ment is 

AFFIRMED. 


Post, J., concurs, 


Norval, J., having presided in the court below, took 
no part in the decision. 


BurraLo County Natu. BanK v. C. E. Hanson, 
(FILED APRIL 13, 1892.] 


1. Landlord and Tenant: LEase: SuRRENDER. A lease in 
writing may be surrendered by any agreement between the pare 
ties that the term shall be terminated, which is unequivocally 
acted upon by both. 


: BANKS: COLLATERAL SECURITIES. Where a bank be- 
came assignee of a lessor, and held certain securities of the 
lessee which it collected and sought to apply on the rent, held, 
that it had no lien upon such securities for the rent, and could 
not apply the same in payment of the rent without the lessee’s 
consent. 


Error to the district court for Buffalo county. Tried 
below before Cuurcn, J. 


Calkins & Pratt, for plaintiff in error, cited: Wélson v. 
Gerhardt, 9 Colo., 585; Wall v. Hind, 4 Gray [Mass.], 
356; Damb v. Hoffman, 3 E. D. Smith [N. Y.], 361; 
Bailey v. Wells, 8 Wis., 141; Shaw v. Partridge, 17 Vt., 
626; Smith v. Harrison, 42 O. St., 180; Kittle v. St. John, 
7 Neb., 75; Thomas-v. Nelson, 69 N. Y., 118; Tolle v. 
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Orth, 75 Ind., 298; Melling v. Becker, 96 Pa. St., 182; 
Allen v. Saunders, 6 Neb., 442; Auer v, Penn, 99 Pa. St., 
370; Meyer v. Smith, 33 Ark., 627. 


Hartman & Dryden, and Geo. E. Evans, contra, cited: 
C, Kid N. R. Co. v. Wiebe, 25 Neb., 542; Whitehead v. 
Clifford, 5 Taunt. [Eng.], 518; Everett v. Williamson’s 
Trustees, 12 S. E. Rep. [N. Car.], 187, and cases cited; 
Bank of U. 8. v. Macalester, 9 Pa. St., 475; Wyckoff" v. 
Anthony, 90 N. Y., 442; Colbrooke, Collateral Securities, 
83; Mason Savings Bank v. Bangs, 84 Ky., 135. 


Maxwe.t, Cr. J. 


On the 24th of August, 1885, Hansen leased from 
Ross Gamble a certain store-room in the city of Kearney 
for the term of two years from September 24 of that year, 
at the rental of $65 per month, payable monthly in ad- 
vance. He remained in possession of said room until 
about July, 1886, when he sold his stock of goods to Crow 
& Monroe, who continued in business in that room until 
October, 1886, when they sold the stock of goods to one 
McBeth, who continued to occupy the room until the 18th 
of January, 1887. The rent was paid up to the time 
Crow & Monroe sold out. After McBeth vacated the 
premises they seem to have been unoccupied during a large 
part of the remaining portion of the lease, although the 
plaintiff collected $90 from one George for rent. At theex- 
piration of two years from the date of the lease it is claimed 
that there still remained due and unpaid thereon the sum 
of $443.95. On the 26th of August, 1885, Gamble con- 
veyed the premises in question to the plaintiff. The de- 
fendant in error seems to have transacted his business at 
the plaintiff’s bank, and the bank having a note of Han- 
sen’s which he had deposited as collateral security for an- 
other matter, it collected the same, amounting to $273.65, 
and applied the amount so collected upon the rent in ques- 
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tion. Hansen thereupon brought this action. ‘The de- 
fendant below (plaintiff in error) answered that Hansen 
was indebted to the bank for rent, and that it had col- 
lected said sum and applied the same upon said debt. It 
also pleads the same as aset-off. On the trial of the cause 
the jury returned a verdict in favor of the defendant in 
error. 

Two questions are presented by the record, viz.: First, 
Was the lease from Gamble to the defendant in error sur- 
rendered to the bank at or about the time Hansen sold his 
stock of goods? and second, Could the bank apply the pro- 
ceeds of a note left with it as collateral upon a specific 
matter and apply it upon a distinct and independent claim 
not connected with the business of the bank ? 

In Wheeler v. Walden, 17 Neb., 122, it was held that 
a surrender of a lease by operation of law may be effected 
by any agreement between the parties that the term shall 
be terminated which is unequivocally acted upon by both. 
It has been held that an actual and continued change of 
possession by the mutual consent of the parties is a sur- 
render by operation of law, whether the possession is de- 
livered to the landlord himself, or to another for him. 
(Hall v. Burgess, 8 D. & R. [Eng.], 67; Reeve v. Bird, 1 
OC. M. & R. [Eng.], 31; 4 Wait’s Act. & Def, 212.) So 
the acceptance of possession by the landlord and accepting 
an under tenant or an assignee as his tenant, followed by 
an actual possession by the latter, will operate as a surren- 
der. (Clemmens v. Bloomfield, 19 Mo., 118; Shepard »v. 
Spaulding, 4 Mete. [Mass.], 416; Schiefi lin v. Carpenter, 
15 Wend. [N. Y.], 400; Grimman v. Legge, 8 Barn. & 
Cress. [Eng.], 824; Witman cv. Wotry, 13 Wis. 638; 4 
Wait’s Act. & Def., 213.) The case of Schieffelin v. Car- 
penter contains an elaborate review of the authorities up to 
the year 1836, and clearly establishes the rule that a writ- 
ten lease may be surrendered by any agreement between the 
parties which both have acted upon. 
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A bank has a general lien on all moneys, funds, and 
‘paper securities of a depositor in its possession for the 
amount of the general balance. (Ford v. Thornton, 3 Leigh 
[Va.], 695; MeDowell v. Bank of Wilmington, 1 Harr 
[Del.], 369; Beckwith v. Union Bank, 4 Sandf. [N. Y.], 
604; Commercial Bank v. Hughes, 17 Wend. [N. Y.], 94; 
Marsh v. Oneida Bank, 34 Barb. [N. Y.], 298 ; State Bank 
v, Armstrong, 4 Dev. [N. Car.], 519; Bunk of U. 8. v. 
Macalester,9 Pa. St.,475 ; National Bank v. Insurance Co., 
104 U.S., 55; Scott v. Franklin, 15 East, 428; Bank of 
Metropolis v. New England Bank, 1 How. [U. 8.], 234; 
2 Am. & Eng. Encyc. of Law, 97.) In some of the states 
this rule does not extend to deposits of money. (Fourth 
Natl. Bank v. City Natl. Bank, 68 Ill., 398; Gordon ». 
Miichler, 14 Reporter [La.], 520; Morgan v. Lathrop, 12 
La. Aun., 257; 2Am. & Eng. Encye. of Law, 98.) In the 
case at bar the bank claimed the right to apply money col- 
lected by it upon securities of the defendant in error to the 
payment of the rent for the room in question—a matter 
entirely disconnected with banking. It is very clear that 
had it converted the securities to its own use it would have 
been liable for the same, and it could not, without the con- 
sent of the owner, apply the proceeds to the payment of the 
claim. It is apparent that there is no error in the record 
and the judgment is 


AFFIRMED, 


THE other judges concur. 
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Nicnors, SHEPARD & Co. v. J. L. MILLER ET AL, 


[FILED APRIL 13, 1892.} 


Sale: WARRANTY: ACTION oN Note. In an action upon certain 
notes given for a threshing machine and engine, the defendant 
admitted the execution of the notes but pleaded a breach of 
warranty and damages; tbat the machine had been taken by the 
plaintiff under a chattel mortgage and sold. The testimony 
tended to show that the machine was defective and that the 
plaintiff had failed to inake it work properly after notice of the 
defects, and that the purchaser had acted in good faitb and had 
paid $156 on the machine. Held, That a verdict for $200 in favor 
of the purchaser would not be set aside. 


Error to the district court for York county. Tried 
»clow before NoRVAL, J. 


George B. France, for plaintiff in error. 
Sedgwick & Power, contra. - 


MAXwE Lt, Cu. J. 


This action was brought in the district court of York 
<ounty by the plaintiff against the defendant to recover 
upon four promissory notes each for the sum of $175. 
‘he notes were dated July 29, 1885. They were given 
fora threshing machine and engine, the whole price of 
which was $1,050, upon which the defendant, on the 2d 
day of September, 1886, paid the sum of $156. The de- 
fendants in their answer admit the making and delivery 
of the notes, but allege a breach of warranty and claim 
damages in the sum of $550. On the trial of the cause 
the jury returned a verdict for $200 in favor of the de- 
fendants, upon which judgment was rendered. The testi- 
mony shows that the separator had been used before the 
defendants obtained it, but had been repainted; that it had 
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been exposed to the weather and greatly injured. It also 
appears that it did not do good work; that the engine was 
not sufficient to perform the service required of it. It 
also appears that the machinery was mortgaged to the com- 
pany and afterwards taken by it and sold under the mort- 
gage. So far as we can see the purchasers acted in good 
faith, and the defects complained of, or many of them, 
were actual defects in the machinery which the company 
failed to remedy. It would serve no good purpose to re- 
view the testimony at length. No error appears in the 
record and the judgment is 


AFFIRMED. 


Post, J., concurs. 


Norval, J., having tried the ease in the district court, 
did not offer an opinion. 


Ipa E. GoopRIcH, APPELLEE, V. A. J. CUSHMAN ET 
AL., APPELLANTS. 


[FILED APRIL 13, 1892. ] 


1. Duress: ConvEyaNces: HUSBAND AND WIFE. In an action 
. by a wife against her husband and his sister to set aside a con- 
veyance of rea} estate of the wife alleged to have been conveyed 
under duress, there was testimony tending to show such dure-s 
on the part of the husband, and that the grantee was not a 
bona fide purchaser. Held, That a decree that the purchaser 
pay the plaintiff the sum of $500 and assume acertain mortgage 

on the property or be barred, was supported by the evidence. 


2. 4 There was no error in permitting the 
plaintiff to dismiss the case as to the husband. 
3, The testimony shows that the plaintiff 


and Edward C. Goodrich were husband and wife and the decree 
so finding is in conformity to the proof. 


c 
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APPEAL from the district court for Hall county. Heard 
below before GasLIn, J. 


Thompson Bros., for appellant, cited: Fremont Ferry 
& Bridge Co. v. Dodge Co., 6 Neb., 25; McMurtry v. 
Brown, Id., 377; Mundy v. Whittemore, 15 Id., 651; 
Stark, Ev., 711; Wharton, Crim. Ev., sec. 421; Hamil- 
ton v. Smith, 10 N. W. Rep. [Ia.], 276; Harmon v, Har- 
mon, 61 Me., 227; Bagley v. Smith, 10 N. Y., 499; 
French v. Shoemaker, 14 Wall. [U. 8.], 322; Dennis v. 
Crittenden, 42 N. Y., 546; Diller v. Miller, 68 Pa. St., 
486; Grant v. Cropsey, 8 Neb., 208; Greenleaf, Ev., sec. 
339. 


R. C. Glanville, contra, cited: Gibson v. Gibson, 24 
Neb., 484; Hutchins v. Kimmel, 31 Mich., 126, 


MaxweE tu, Cu. J. 


This is an action to remove a cloud from the plaintift’s ‘ 
title to certain real estate. A decree was rendered in the 
court below that the defendant, A. J. Cushman, pay to the 
plaintiff the sum of $500 and assume a certain mortgage 
for the sum of $400, and that the plaintiff recover costs. 

The plaintiff claims that Edward C. Goodrich is her 
husband, and while the action was pending she dismissed 
the action as to him. It is claimed that in this dismissal 
the court erred, but no sufficient reason has been stated to 
show that the ruling was erroneous, and we see noerror in 
the ruling. 

It is admitted that A. J. Cushman is the sister of Ed- 
ward C. Goodrich. This is important because there seems 
to be some difficulty between Goodrich and his wife, the 
marriage even being denied. The testimony, however, 
tends to show the cohabitation of the parties and a present 
agreement of marriage, 

In Gibson v. Gibson, 24 Neb., 434, it is said: “It is 
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regarded as settled by judicial authority throughout the 
United States that marriage, in its legal sense, is a civil 
contract ; that it is not indispensable that a clergyman or 
magistrate should be present to authorize and confirm the 
contract in order to give validity to the marriage. There- 
fore, if this was made, as appears by contract, either in 
Iowa or Nebraska, followed by celebration and cohabita- 
tion in Illinois, it amounts to a valid marriage, and is not 
voidable at the will of either party, but is as binding as if 
made in the presence of chosen witnesses at the Christian 
altar,” and what is said in that case as to the proof is ap- 
plicable in this: 

“The testimony of the appellee is neither improbable nor 
inconsistent. It is corroborated by the appellant as to 
time and place of cohabitation following the marriage; by 
his conduct and correspondence with the appellee; by his 
direct acknowledgment of the relationship, and by letters 
addressed to the witnesses who testified to the fact, and by 
voluntarily assuming the relationship of husband before 
the appellee’s family and before the public. It is further 
manifested in his letters in evidence, tlie words and sense 
of which no exculpatory explanation of the writer is now 
competent to efface.” 

On the trial of the cause the plaintiff asked and ob- 
tained leave to file an amended petition to conform to the 
proof. This amended: petition shows the grounds on which 
a recovery is sought. The plaintiff states that on and be- 
fore the 13th day of March, 1889, she was the owner in 
fee of lot. 10, in block 238, of Russell Wheeler’s addition 
to Grand Island, an incorporated city in Hall county, Ne- 
braska, and occupied the same with the said Edward Cy 
Goodrich as their home; that on said day Edward C. 
Goodrich, who is her husband, brouglit to her a deed pre- 
pared to convey the said property to the defendant A. J. 
Cushman, and commanded her to sign the same; that he 
_ had only a few days before told her that she must sign a deed 
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to her property, and when she objected to doing so, became 
very violent and swore at her and threatened to kill her if 
she refused, and so when he brought her the said deed and 
commanded her to sign the same, she was afraid to refuse, 
and afraid to say to the notary in his presence that she did 
not do so willingly, and she signed but did not acknowl- 
edge the deed, and he took it away with him; and that she 
signed the said deed in his presence only because she was 
in fear of death or great bodily harm if she refused so to 
do; and the plaintiff further says that the defendant, her 
husban«, had often and repeatedly, and within a short time 
prior to the time he compelled her to sign the said deed, 
manifested a very violent temper toward her, at one time 
striking at her face so violently that the blow broke the 
bone in her hand which she raised to protect her face; at 
another time choking her by means of a towel around her 
neck until she became unconscious; at another time strik- 
ing her in the face with his fist so violently that she would 
have fallen if he had not caught her; all of which abuse 
and violence, together with many other instances and the 
threats above mentioned so terrified her that she signed the 
said deed against her wish and will, and because of great 
fear, and only because of such fear. 

The plaintiff further says that nothing whatever has 
been paid to her or to any one else for her for the said 
property, or as consideration for said deed; that she verily 
believes and so avers that no consideration was in any 
manner paid by the defendant A. J. Cushman for said deed ; 
that she verily believes and therefore avers that the said deed 
has never been delivered to the defendant A. J. Cushman, 
and states positively that the defendant Edward C. Goodrich 
has not now and never had any right or authority to sell the 
said property or to deliver the said deed; that he knew 
that she never willingly consented to part with the said 
property, and had only signed the said deed through fear 
of death or great bodily harm, purposely inspired by his 


464 NEBRASKA REPORTS. [ Vou. 34 


Goodrich v, Cushman. 


threats and violence, and that the same was well known by 
the defendant A. J. Cushman. 

The plaintiff further says that she did not voluntarily 
give up possession of her said property to any one, but that 
her husband, a few days after the signing of said deed, 
compelled her to go against her will and wish to the state 
of Pennsylvania to visit; that she left her goods, in her 
house on said premises, and that shortly after her depart- 
ure her husband wrote to her that she must not come back 
to him; that he had sold her things, and urging her to get 
adivorce from him; that she returned and found strangers 
occupying the property as renters, and she avers that in no 
other manner than as above set forth has she given up 
possession to the property. 

“The plaintiff further says that the said property is of 
the reasonable value of $1,200; that the ground was bought 
and paid for with her own money; that the buildings were 
paid for with money raised by mortgage on that said prop- 
erty, said mortgage being for $400; that so far as she 
knows no amount was agreed upon as a consideration for 
said deed; that her husband had no right or authority to 
offer the property for sale or to agree on the purchase price 
therefor; and that she has never in any manner consented 
to or ratified any such agreement. 

“The plaintiff further says that the defendant Max H. 
Cushman is the husband of the defendant A. J. Cushman, 
and has no other interest in the property described or in 
this controversy, except such as he may have because of 
such fact. 

“The plaintiff therefore prays that the deed mentioned 
above may be declared void, and that her title to the said 
property be quieted against the claims of the defendants; or 
that the defendant A. J. Cushman be required and adjudged 
to pay to the plaintiff the full value in money of the said 
property, to-wit, the sum of $800, besides assuming the 
payment of the $400 mortgage debt above mentioned; 
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that the defendant Edward C. Goodrich be enjoined from 
interfering with the plaintiff’s property or attempting to 
control her action in regard thereto, and for such other and 
further relief as justice and equity require.” 

The testimony clearly shows that the property in ques- 
tion belonged to the wife, and that A. J. Cushman is not 
a bona fide purchaser. There is no error, therefore, in re- 
quiring her to make the payments provided for in the 
decree. The judgment is right and is 


AFFIRMED. 


THE other judges concur. 


D. C. SroveR, APPELLEE, V. JAMES TOMPKINS ET AL., 
APPELLANTS. 


{FILED APRIL 13, 1892. ] 


1. Mortgages: ASSUMPTION BY VENDEE: FORECLOSURE. Where 
a grantee of real estate has assumed in the deed of conveyance 
a certain mortgage as part of the consideration, and in the action 
to foreclose had been made a defendant and a decree rendered 
against him that he should be liable in case of deficiency, which 
decree remained unreversed and without modification, he will 
not be permitted, when judgment for deficiency is sought, to set 
up facts which existed when the original decree was obtained 
and should have been pleaded, to show that he was not liable. 


ae : : - SUBROGATION. Where a person assumes 
a mortgage upon real estate as a part of the consideration and 
conveys the same to another, who assumes such mortgage as a 
part of the consideration, the first grantee stands as surety for 
the second grantee, and if compelled to pay the debt may re- 
cover from the latter. 


AppEAL from the district court for Hamilton county. 
33 
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Kellogg & Graybill, for appellant, cited: Pomeroy, Rem- 
edies, sec. 337 ; Curtis v. Tyler, 9 Paige Ch. [N. Y.], 432; 
King v. Whiteley, 10 Id., 465; Klapworth v. Dressler, 78 
Am. Dee. [N. J.], 69, and note; Jones, Mortgages, secs. 
755, 758, 760; Boone, Id., sec. 128; Keller v. Ashford, 
133 U.S., 610; Shamp v. Meyer, 20 Neb., 226; Crowell 
v. Hospital, 27 N. J. Eq., 655; Biddell v. Brizzolara, 64 
Cal., 361; Stuart v. Worden, 42 Mich., 154; Vrooman v. 
Turner, 69 N. Y., 280; Dunning v. Leavitt, 85 Id., 35; 
Simson v. Brown, 68 N. Y., 355; Garnsey v. Rogers, 47 
N. Y., 233; Lake Ont. R. Co. v. Ourtiss, 80 N. Y., 228; 
Natl. Bank v. Grand Lodge, 98 U.S., 123; note to Austin 
v. Seligmen, 18 Fed. Rep. [N. Y.], 523; Merriman v. 
Moore, 90 Pa. St., 78; Dean v. Walker, 107 IIl., 540; 
Northern Dispensary v. Merriam, 59 How. Pr. [N. Y.], 
226; Waring v. Somborn, 82 N. Y., 604; Bull v. Tits- 
worth, 29 N. J. Eq., 73; Conlan v. Grace, 30 N. W. Rep. 
[Minn.], 883; Clapp v. Maxwell, 13 Neb., 542; Maxwell, 
Pl. & Pr., 599, 600. 


A. W. Agee, contra, cited: Cooper v. Foss, 15 Neb., 
516; Bond v, Dolby, 17 Id., 491; Keedle v. Flack, 27 Id., 
836; Rockwell v. Bank, 31 Id., 128; Milliani v. Tognini, 
7 Pac. Rep. [Nev.], 279; Merriman v. Moore, 90 Pa. St., 
80; Putney v. Farnham, 27 Wis., 187. 


MaxweEt., Cu. J. 


This action was brought in the district court of Hamil- 
ton county to foreclose a mortgage executed by Tompkins 
and wife upon certain real estate. This mortgage was af- 
terwards transferred to the plaintiff The mortgaged 
premises were conveyed by Tompkins and wife to A. J. 
Spanogle, and by him conveyed to Stark, who it is claimed 
assumed the mortgage. Stark conveyed to one Neiman 
who assumed the mortgage. These facts were set forth in 
the petition to foreclose. Service was had upon Neiman 
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by publication. Stark demurred to the petition, which de- 
murrer was overruled, and he stood upon his demurrer. 
A decree was thereupon rendered, finding Stark liable for 
a deficiency. The concluding portion of said decree is as 
follows: “It is further ordered and decreed that if the 
money arising from said sale shall be insufficient to pay 
the amount due to the plaintiff, with interest and costs, that 
said sheriff shall specify the amount of such deficiency in 
his report of such sale, and that upon the confirmation of 
such report the plaintiff will be entitled to apply to the 
court for an order that the defendants James Tompkins,’ 
Miranda E. Tompkins, Wm. L. Stark, and John Neiman, 
the persons who are personally liable for the debt secured 
by said mortgage, pay to the said plaintiff the amount of 
such deficiency, with interest thereon from the date of such 
report, and that the plaintiff have execution therefor.’” 
This decree is still in full force and effect. The mortgaged 
premises were duly sold under the decree for less than the 
amount of the mortgage debt, whereupon the court ren- 
dered judgment against Stark for such deficiency, and this. 
is the error complained of. 

The remedy of Mr. Stark, if he have one, is to ask for a 
modification of the decree of foreclosure. It may be too. 
late to apply for relief in that regpect. That question is 
not before us, and will not be determined. As between 
Stark and Mr. Neiman, he is merely a surety, and no 
doubt may recover from Neiman whatever sum he may be 
compelled to pay. The rule is stated in King v. Whitely, 10: 
Paige Ch. [N. Y.], 467: “In Halsey v. Reed (9 Id., 446) 
I came to the conclusion that the acceptance by the grantee 
of a conveyance which contained a recital that he was to 
pay off and discharge an existing incumbrance upon the 
premises conveyed, as in this case, was evidence of such an 
agreement between him and the grantor, although the 
grantee had not himself executed the conveyance, It was 
also decided in that case, as well as in the previous case of 
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Curtis v. Tyler (9 Paige Ch. [N. Y.], 432), that where the 
grantor in such a conveyance was personally liable for the 
payment of the incumbrance, the grantee became the princi- 
pal debtor by such an agreement, and that the grantor stood 
in the situation of a mere surety for him, as to the payment 
of such incumbrance, so as to give the holder of the incum- 
brance a right in equity to the grantee for payment, if the 
premises upon which it was a lien should prove insufficient 
for that purpose.” This, no doubt, is the law, and it is 
unnecessary to cite additional authorities to sustain it. 
-There is no error in the record and the judgment is 


2 AFFIRMED. 


THe other judges concur. 


L. SrricKLER v. Mary E. Harcis Ev AL. 
‘(FILED APRIL 13, 1892.] 


1. Attachment: JugispicTIon. Where a statutory cause for an 
attachment in an action on contract is made to appear to a court 
of original jurisdiction in which an action is pending, by filing 

-the necessary affidavit and giving a sufficient undertaking, such 
court thereby acquires jurisdiction and may issue an attach- 
ment. 


2. : . Where an action upon contract was brought be- 
fore a justice of the peace, and dismissed and taken by the 
plaintiff to the district court for review, and while pending in 
that court an affidavit and undertaking for an attachment were 
duly filed therein,and an attachment issued thereupon and lev- 
ied on the defendaut’s property, such court has jurisdiction and 
the attachment is to be sustained or discharged as in other 
cases, 


Error to the district court for Lincoln county. Tried 
below before Hamer, J. 
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W. T. Wilcox, and H. D. Rhea, for plaintiff in error, 
cited : Campbell v. Sutton, 12 Neb., 524; Miller v. Rolph, 
8 Id., 439. 


Nesbitt & Grimes, contra, filed no brief. 


Maxwe tu, Cu. J. 


This action was brought in a justice court by the plaint- 
iff against the defendants, upon a promissory note and ac- 
count. The justice dismissed the action as to one of the 
‘defendants, but rendered judgment against the others. The 
case was taken by the plaintiff on error to the district 
court, and while it was pending in that court an affidavit 
was filed therein as follows: 

“The said plaintiff, L. Strickler, makes oath that the 
,claim in this action is for unpaid promissory notes and 
upon accounts, said notes given for goods, wares, and mer- 
chandise, and account; is for merchandise, and the said 
plaintiff, L. Strickler, also makes oath that the said clainn 
is just, and that plaintiff ought, as she believes, to recover 
thereon $107.50. He also makes oath that the said de- 
fendants, each and all of them, are about to remove this 
property out of the jurisdiction of the court with intent 
to defraud their creditors and this plaintiff; are about to 
convert their property, or a part thereof, into money with 
intent to defraud their creditors and this plaintiff, and have 
made pretended and fraudulent assignments to one Lorenz 
Harrington of part of their property, with intent to de- 
fraud their creditors and this plaintiff, and fraudulently 
contracted the debt for which suit has been brought with: 
intent to defraud this plaintiff. _  L. Srrickier.” 


An undertaking was filed which was duly approved by 
the clerk of the court; the defendants thereupon filed a mo- 
tion to discharge the attachment as follows : 

“The defendants move the court to discharge the at- 
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tachment in this action for the following reasons: First, 
because the facts stated in the affidavit are not sufficient 
to justify the issuing of the same; second, because the 
statement of facts in said affidavit are untrue.” A large 
number of affidavits were filed on both sides and the 
cause submitted to the court, which rendered judgment as 
follows: 

“ This cause coming on for hearing this 22d day of No- 
vember, 1889, upon the motion of the defendants to dis- 
solve the attachment, on consideration whereof the court 
sustains the motion on the ground that there is no juris- 
diction in this court to issue an order of attachment pend- 
ing the determination of proceedings in error from the 
court below,” and the attached property was discharged. 

It will be observed that the only question presented is 
the authority of the district court to issue an attachment. 

Sec. 198 of the Code provides: “The plaintiff in a 
_ civil action for the recovery of money may, at or after 
the commencement thereof, have an attacliment against 
the property of the defendant and upon the grounds 
herein stated: First, when the defendant, or one of sev- 
eral defendants, is a foreign corporation or a non-resident 
of this state; or second, has absconded with the intent 
to defraud his creditors; or third, has left the county of 
his residence to avoid the service of a summons; or fourth, 
so conceals himself that a summons cannot be served 
upon him; or fifth, is about to remove his property, or a 
part thereof, out of the jurisdiction of the court, with the 
intent to defraud his creditors; or sixth, is about to con- 
vert his property or a part thereof into money for the pur- 
pose of placing it beyond the reach of his creditors; or 
seventh, has property ar rights in action which he conceals ; 
or eighth, has assigned, removed, or disposed of, or is about 
to dispose of, his property or a part thereof with the intent 
to defraud his creditors; ninth, fraudulently contracted 
the debt or incurred the obligation for which suit is about 
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to be or has been brought. But an attachment shall not 
be granted on the ground that the defendant is a foreign 
corporation, or a non-resident of the state, for any claim 
other than a debt or demand arising upon contract, judg- 
ment, or decree. 

“Sec. 199. An order of attacliment shall be made by 
the clerk of the court in which the action is brought, in 
any case mentioned in the preceding section, when there is 
filed in his office an affidavit of the plaintiff, his agent or 
attorney, showing: First, the nature of the plaintiff’s 
claim ; second, that it is just; third, the amount which the 
affiant believes the plaintiff ought to recover; fourth, the 
existence of some one of the grounds for an attachment 
enumerated in the preceding section.” 

Sec. 200 provides that if the attachment is issued after 
the commencement of the action the return shall be in 
twenty days after the writ is issued. Secs. 237 to 243 
provide for claims not due, while sections 244 to 249 pro- 
vide for garnishment in aid of execution. Construing the 
<everal provisions of the Code in reference to attachment 
together, and it is evident that an attachment in some of 
its forms may be obtained whenever any statutory ground 
therefor exists, at any stage of the case from the commence- 
ment of an action until the satisfaction of the judgment. 
The court in which the action is pending at the time the 
cause for attachment is shown by the necessary affidavits to 
exist is the proper one to grant the attachment, and we 
know of no cause whiy it should not be granted in favor of 
a creditor while proceedings in error are pending. If the 
right to issue an attachment was suspended during the time 
proceedings in error were pending in a court of original 
jurisdiction the result in many cases no doubt would be 
the loss of the debt. Wecannot believe that the intention 
was to deprive any suitor of this right when sufficient cause 
exists. It is evident that the district court had jurisdic- 
tion. The judgment of the district court is reversed and 
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the attachment reinstated, and the cause remanded for fur- 
ther proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


. 


SamMueL McCLENEGHAN V. JoHN Retr. 
[FILED APRIL 13, 1892.]} 


1. Review: SLANDER: Monsy Parp Unpeg Duress. In an ac- 
tion for slander and to recover money paid under duress, a part 
of the same transaction, issues were joined and a trial had which 
resulted in a verdict of $500 for the plaintiff. There beinga con 
flict in the testimony, the court will not disturb the verdict. 


2. Trial: OnpER oF Proor. On the trial the plaintiff introduced 
testimony in support of his cause of action; the defendant 
thereupon introduced evidence to sustain his answer; the plaint- 
iff tben iutroduced evidence to rebut the evidence introduced 
by the defendant and to show that the cattle in controversy im 
fact helovged to him, and were not branded as claimed by the 
defendant. Held, No error. 


3 : . The order in which proof is introduced is, to a 
great extent, in the discretion of the trial court, and unless a 
party has been deprived of a substantial right or there is an 
abuse of discretion the action of such court will not be reversed. 


4. Slander: EvipENnce. In an action for slander, proof that the 
defendant repeated the words alleged to be slanderous at other 
times before the bringing of the action than those set forth ip 
the petition may be introduced for the purpose of showing 
malice. 


5. Review. There is no material error in the instructions. 


Error to the district court for Douglas county, Tried 
below before Doane, J. 


E. F. Gray, for plaintiff in error, cited: Eckhart v. 
Wilson, 10 S.& R. [Pa.], 52; Geary v. Bennett, 27 N. 
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W. Rep. [ Wis. ], 336; Frazier v. McClosky, 60 N. Y., 338; 
Boldt v. Budwig, 19 Neb., 744,745; Rosewater v. Hofman, 
24 Neb., 230, and cases. 


Cowin & McHugh, contra, cited: Tootle v. Jones, 19 
Neb., 558; Townshend, Slander & Libel [4th Ed.], secs. 
392, 394; Gribble v. P. P. Co., 25 N. W. Rep. [Minn.], 
710; Beneway v. Thorp, 43 N. W. Rep. [Mich.], 863; 
Newell, Defamation, Slander & Libel, sec. 35; Reitan v. 
Goebel, 22 N. W. Rep. [Minn.], 291; Wabash Pr. & Pub. 
Co. v. Crumrine, 21 N. E. Rep. [Ind.] 904; Craker v. 
R. Co., 86 Wis., 657; Cooper v. &. Co., 66 Mich., 261. 


MaxweEL., Cu. J. 


This is an action in two counts. The first to recover 
the sum of $102.27 paid under alleged duress, and the sec- 
ond, asa part of the same transaction, for slander in call- 
ing the defendant in error a thief, 

The defendant below in his answer alleges: 

' ©Wirst—Yor answer to the first ‘cause of action in the 
plaintiff’s petition herein the defendent states: That the 
plaintiff at the time mentioned in said first cause of action 
did ship a bunch of cattle to South Omaha cattle market 
and there did sell the same; that five of the cattle so ship- 
ped and sold, then were the property of the defendant, and 
the defendant did wire to prevent the sale of his said cattle, 
and did proceed to South Omaha immediately and identify 
and claim his said five cattle and then did sell them for 
$102.27 to Hom & Sharp, commission men, who had made 
sale of said bunch of cattle for the plaintiff. The defendant 
denies that he claimed he would have defendant arrested and 
sent to jail; denies that he claimed he would make com- 
plaint for that purpose; denies that he would then and 
there have had the plaintiff arrested and sent to jail; de- 
nies that the plaintiff permitted tle vendee of said stock 
to pay the defendant under threats and duress; denies that 
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the defendant’s claim was made to extort money from the 
plaintiff; and the defendant denies each and every allega- 
tion in said first cuuse of action contained which is not ex- 
pressly admitted above. 

“‘Second—For answer to the second cause of action in 
said petition the defendant denies each and every allega- 
tion in said second cause of action contained. 

“Third—For a second defense and answer to said sec- 
ond cause of action the defendant states that the plaintiff, 
in Douglas county and state of Nebraska, on the Ist day 
of August, A. D. 1888, and at and before the time of the 
supposed speaking of the supposed defamatory words men- 
tioned in said second cause of action, feloniously did steal, 
take, and carry away, and sell at the stock yards in South 
Omaha, one cow, one yearling heifer, and three steers, of 
- the value of $102.27, the property of the defendant, and 
the said cattle being the same five head of cattle mentioned 
in said second cause of action as claimed by the defendant; 
and the said stealing being the same stealing which is 
alleged in said second cause of action to have been by 
the defendant charged agaiust the plaintiff, and in reference 
to which stealing it is in said second cause of action al- 
leged that the defendant did speak and publish of and 
concerning the plaintiff the words, viz , ‘you,’ speaking of 
this plaintiff, and meaning this plaintiff, ‘are a damned 
thief, you stole these cattle and you know it,’ and ‘I 
will have you arrested for a thief before you leave this 
ground, for you stole those cattle,’ meaning said five head, 
‘and I will send you right to the penitentiary’; and that 
said supposed defamatory words, in reference to said five 
head of cattle, alleged in said second cause of action to have 
been spoken and published by the defendant of and con- 
cerning the plaintiff, are true. 

“Fourth—For a third defense and answer to said second 
cause of action the defendant states that the plaintiff, in 
Douglas county, Nebraska, on the Ist day of August, 1888, 
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and at and before the time of the supposed speaking of 
the supposed defamatory words mentioned in said second 
cause of action, did ship from Valley to South Omaha stock 
yards, and there sell, one cow, one yearling heifer, and three 
steers, of the value of $102.27, the property of the defend- 
ant, the said cattle being the same five cattle mentioned 
in said second cause of action as claimed by defendant, 
and as just sold at the stock yards at South Omaha, and 
in reference to which cattle, and sale thereof, it is alleged 
in said second cause of action that the defendant did 
speak and publish of and concerning the plaintiff the 
words therein set out as spoken and published by him; 
that said five cattle had long been owned by defendant and 
in his possession, kept by him with his herd of cattle in his 
fenced pasture near Valley aforesaid, and that said cow 
and two of said steers were plainly branded with de- 
fendant’s well known brand of ‘M,’ and that the other 
of said steers was plainly branded ‘—,’ of which brand 
it was well known that the defendant owned a number of 
cattle, and said yearling heifer was not branded, but was 
the calf of said cow and run with her; that on the day 
before said Ist day of August, 1888, the defendant found 
that said five cattle were no longer with his herd in his 
said pasture, and that in one place his said pasture fence 
was torn down and a portion of his cattle had gone out 
thereat, and thereupon he caused to be made search for 
them, in prosecuting which the defendant’s son and serv- 
ant, late in the evening of the day before said 1st day of 
August, 1888, found and identified said five cattle in 
the plaintiff’s small enclosure, near Valley aforesaid, with 
a bunch of plaintiff’s cattle therein selected by him to be 
shipped and sold, and immediately, on the same evening, 
notified the plaintiff of said cattle of the defendant being 
in plaintiff’s said small enclosure with his bunch of cattle 
for shipment, and not to ship them, and informed the de- 
fendant thereof that night, and that early in the morning 
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of said !st day of August, 1888, the defendant’s sons and 
servants found and identified said five cattle then loaded 
into cars with said bunch of plaintiff’s cattle and in 
plaintiff’s possession just at the instant said cars were 
started on the run to South Omaha stock yards, and im- 
mediately thereafter informed the defendant thereof; that 
immediately thereafter, on the morning of said Ist day of 
August, 1888, the defendant, with full knowledge of all 
the foregoing facts, went to South Omaha stock yards, and 
there found and identified his said five cattle, that morning 
shipped from Valley aforesaid with a bunch of plaintiff’s 
cattle, and found that the plaintiff had just sold said five 
head as his own property, and that what words and all the 
words spoken as published by the defendant at the time 
and place alleged in said second canse of action, or at any 
time or place, in reference to the five cattle mentioned in 
said second cause of action, or in reference to any matter 
stated in said second cause of action, were spoken and pub- 
lished in reference to the said five cattle, the said shipment 
and sale thereof and matter connected therewith above 
stated, and in the full belief that such words so spoken 
and published were true and without any malice or inten- 
tion to injure the plaintiff.” 

On the trial of, the cause the jury returned a verdict in 
favor of Reid for the sam of $500, upon which judgment 
was rendered. On the trial of the cause Reid and his 
witnesses testified in effect that he was the owner of thie 
cattle in dispute; that McCleneghan on August J, 1883, 
followed him to the South Omaha stock yards and claimed 
the cattle in controversy, and said to Reid, in the presence 
of several persons, “ You are a damned thief,” and “ you stole 
those cattle and you know it, and I will have you arrested 
before you leave the ground and put in the penitentiary ” ; 
that he then, to avoid arrest and at the urgent solicitation 
of his wife, paid McCleneghan $102.27 for said cattle, 
Reid also introduced testimony tending to show that Mc- 
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Cleneghan, at Walley, afterwards repeated the words 
charged to be slanderous. McCleneghan then introduced 
proof tending to show that during the night of July 30 
and 31, 1888, his corral had been opened and his pasture 
fence taken down, and the wires weighted down on the 
ground, a large number of cattle driven out and back 
again, and five of his cattle missing; that his missing cat- 
tle were, on the evening of July 31, 1888, found by Mc- 
Cleneghan’s son, Joe, in Reid’s small pasture with Reid’s 
cattle gathered up there for shipment; that on the same 
evening Joe McCleneghan, the son, notified Reid of the 
fact and asked him to return the five cattle; that the next 
morning, August 1, 1888, Reid shipped these five cattle, 
with his own, to South Omaha stock yards and sold them; 
that McCleneghan and his son Joe followed Reid to Sonth 
Omaha stock yards and there picked from two different 
pens of cattle the five cattle in question, and was about to 
reclaim them by replevin, when Reid paid McCleneghan his 
price for the cattle and $10 for his expense in coming after 
them ; that McCleneghan did not utter the words or make 
the threats charged against him; that the cow and two na- 
tive steers of the five were branded “ M”’—the yearling was 
not branded but was the calf of that cow—and the three- 
year-old western steer was branded with an S bar A, and that 
this western steer had been bought by McCleneghan a year 
or two before with a bunch of western cattle with that 
brand; that the brand “M” was McCleneghan’s own 
brand ; that the five cattle were McCleneghan’s; that Reid 
had the reputation of being a thief. In rebuttal plaintiff 
below went into his whole case again at great length, and 
among other things, gave testimony to the effect that none 
of the five cattle were branded except the cow, and as to 
this cow he claimed that McCleneghan surreptitiously 
branded that cow when a calf, and introduced evidence to 
rebut the testimony against his character. 

It would subserve no good purpose to review the evi- 
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dence at length. It is sufficient to say that it was conflict- 
ing and proper for the consideration of a jury, and the 
verdict seems to be supported by the weight of evidence. 
The order in which proof is introduced is largely within 
the discretion of the trial court, and, unless a party has 
thereby been deprived of a substantial right or there has 
been an abuse of discretion, it is not subject to review. 
The course pursued, however, seems to have been the 
proper one, and is no ground of error. 

It is alleged that certain testimony given by a witness 
named Collins was inadmissible under the pleadings. He 
testified that on August 2, 1888, McCleneghan said to him, 
“ He (Reid) is a God-damned thief and he would make it 
so hot for him that he would have to leave the country.” 
In actions of this kind the degree of malice is to be consid- 
ered by the jury in fixing the amount of damages. There- 
fore the Code permits the defendant to allege the truth of 
the matter charged as defamatory and prove the same. He 
may also prove any mitigating circumstances to reduce the 
amount of damages. The defendant below pleads want of 
malice and in effect justifies. To show malice the plaintiff 
introduced proof tending to show the falsity of the charge 
and that the defendant below had, at other times than those 
charged in the petition, uttered the words claimed to be 
slanderous, Such proof is admissible to show the quo 
animo. An instruction may be given, if requested, limit- 
ing the proof to that purpose. ‘There was no error there- 
fore in admitting it. 

Objections are made to certain instructions, but as no 
particular error has been pointed out in them it is unneccs- 
sary to review them at length. There is no error in the 
record and the judgment is 


AFFIRMED. 


THE other judges concur. 
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Buruineton & M. R. R. Co. v. CHARLES Koonce. 
[FILED APRIL 13, 1892.] 


Railroads: Crossines: REPAIR: NEGLIGENCE. It is the duty of 
every railroad company in the state to properly construct and 
maintain in good repair crossings over all public highways on 
the line of its road, so that the same shall be safe and conven- 
ient for travelers, so far as it can do so without interfering with 
the safe operation of the railroad. If itis negligent in that re- 
gard, and by reason thereof a person without fault is injured in 
his property while traveling over a defective crossing, the cor- 
poration owning or operating such railroad is liable for the 
damages sustained. 


Error to the district court for Adams county. Tried 
below before Gasin, J. 


T. M. Marquett, and J. W. Deweese, for plaintiff in error, 
cited: Waldhier v. R. Co.,2 Am. & Eng. R. Cases, 146; 
Buffington v. R. Co., 64 Mo., 246; 0.,C. & I. R. Co.» 
Troesch, 68 Ill., 545; Young v. Yarmouth, 9 Gray [Mass.], 
386; Jones v. Waltham, 4 Cush. [Mass.], 299; Davis v. 
Leominster, 1 Allen [Mass.], 182; Evansville & T. R. Co. 
v. Carver, 32 Am. & Eng. R. R. Cases [Ind.], 134; Hud- 
son v. C.& N. R. Co.,8 Id. [La.], 464; Doyle v. R. Co., 
42 N. W. Rep. [Ia.],'555; U. P. R. Co. v. Beatty, 10 Pac. 
Rep. [Kan.], 847; Easton v. R. Co., 39 Fed. Rep. [Tex.], 
65; Skinner v. R. Co., 39 Fed. Rep. [Ill], 188. 


Bowen, Hoeppner & Bowen, contra, cited: Traver v, R. 
Co.,3 Keys [N.Y.], 497; Moak’s Van Santvoord’s Pl. [3d 
Ed.], 563; 1 Thomp., Neg., 555-6-7, and cases cited ; Da/- 
zell v. R. Co., 32 Ind., 46; Doyle v. R. Co, 42 N.W. 
Rep. [Ia.], 555. 


Norval, J. 


This action is for damages for injury received by defend- 
ant in error’s horse while crossing the railroad track upon 
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a public highway. The trial court found the issues in favor 
of the plaintiff, and assessed his damages at $100. 

It is undisputed that in January, 1889, while defendant 
in error was crossing the railroad track with his team and 
wagon, at a public road crossing at the town of Trumbull, 
in Clay county, on the line of railroad running from 
Aurora to Hastings, the fore foot of one of his horses was 
caught in the space between one of the planks of the cross- 
ing and one of the rails, throwing the horse violently to 
the ground, dislocating the shoulder and twisting the foot 
thereby permanently injuring the animal. The contention 
of the plaintiff below is that the injury was occasioned by 
the negligence of defendant in permitting the crossing to 
remain in a dangerous or unsafe condition, while, on the 
other hand, the defendant insists that the injury was the 
result of an accident; that the crossing was properly con- 
structed, and was not out of repair. Asa further defense, 
the company sets up that it neither owned nor operated the 
line of railroad in question. The crossing was constructed 
by placing planks three inches in thickness on the ties be- 
tween the rails. The planks were of the usual thickness, 
and the upper edges of those next to the rails were beveled. 
The distance between the rail and the upper bevel of the 
planks was three or four inches, and there is evidence tend- 
ing to show that the lower edge was an inch and a half 
from the rail. The toe of the shoe of the horse became 
fastened between the board and rail. 

It also appears that the flange on the wheels of locomo- 
tive engines and cars, when new, are one and a half inches 
deep and about the same in thickness, and, on account of 
the oscillation of the wheels, it requires a space of two and 
a half inches between the rails and planks for the wheels 
to pass safely, where the upper edges of the planks are not 
beveled, but when so beveled, the space can be, and usually 
is, less; that in such case the lower bevel of the plank can 
be placed with entire safety within a half-inch of the rai!s. 
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We think the evidence was sufficient to authorize the court 
in finding that the space between the plank and rail at the 
crossing in question was greater than was necessary for the 
safe operation of the railroad, and that by reason thereof 
plaintiff’s horse was injured and rendered worthless. 

Section 110, chapter 78, Compiled Statutes, declares that 
“any railroad corporation, canal company, mill owner, or 
any person or persons who now own, or who may hereafter 
own or operate, any railroad, canal, or ditch that crosses 
any public or private road, shall make and keep in good 
repair good and sufficient crossings on all such roads, in- 
cluding all the grading, bridges, ditches, and culverts that 
may be necessary within their right of way.” 

By the above provision it is made the duty of every 
railroad company in this state to properly construct 
and maintain in good repair its road at the crossings of 
highways, so that the same shall be safe and convenient for 
travelers, so far as it can do so without impeding the safe 
operation of the railroad. The duty and obligation thus 
imposed makes the corporation liable for damages resulting 
from the negligent discharge of such duty. For mere 
accidents occurring at crossings in suitable repair there can 
be no recovery. It is only where the railroad company 
negligently constructs a crossing over a public road, or 
negligently fails to keep the same in safe repair, and by 
reason thereof a person without fault is injured in his 
property while traveling over the crossing, that the*com- 
pany is liable for the damages sustained. 

The only remaining question to be considered is, Did 
the defendant own or operate the line of railroad when the 
injury occurred? Upon the trial the plaintiff in error 
introduced in evidence the articles of consolidation between 
it and the Chicago, Burlington & Quincy Railroad Com- 
pany, which constituted the entire proof on the part of the 
company upon this branch of the case. By these articles 
of consolidation the lines of road and property of the 

34 
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plaintiff in error were transferred to the Chicago, Burling- 
ton & Quincy Railroad Company. If there was no other 
testimony in the record we would be constrained to hold 
that the suit could not be maintained. We, however, find 
sufficient testimony to warrant the conclusion that the line 
of railroad between Aurora and Hastings was at the time 
operated by and in the name of plaintiff in error. Tickets 
and employes’ passes were issued over said line during 
1889 in the name of the Burlington & Missouri River 
Railroad Company in Nebraska, and when presented were 
honored by the conductors; and there is also testimony 
tending to show that employes on said road were paid by 
plaintiff in error. It will be observed that the statute 
places the burden of constructing and keeping in repair 
highway crossings, upon the corporation operating the rail- 
road, as well as upon the company owning the same. Each 
is therefore liable for damages sustained by the negligent 
discharge of the duty imposed by statute. 
The judgment is 


AFFIRMED. 


THE other judges concur. 


CarRtos Kroiyi v. Frep Ernst, 
[FILED APRIL 13, 1892.] 


1. Agistment: LiEN. One who feeds and cares for live stock under 
a contract with the owner has an agister’s lien upon such stock 
for their keeping, and the owner cannot obtain possessiow of the 
same, by replevin or other legal process, until he has paid or tend- 
ered the full amount of such lien. 


: WAlvER. The voluntary surrender of the pos- 
session of the stock by the agister releases the lien. 
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3. Error Proceedings: Errors WAIVED By Non- ASSIGNMENT. 
The ruling of the trial court on the admission and exclusion 
of testimony will not be reviewed by the supreme court, where 
the same are not pointed out in the petition in error. 


Error to the district court for Adams county. Tried 
below before Gasuin, J. 


Bowen, Hoeppner & Bowen, for plaintiff in error, cited: 
Marseilles Mfg. Co. v. Morgan, 12 Neb., 68. 


John M. Ragan, contra. 


Norvau, J. 


This was an action of replevin commenced in the court: 
below by Carlos Kroll, to recover the possession of eight- 
een head of cattle. The defendant justified his right to 
possession under the provisions of the statute providing 
for an agister’s lien. The jury found that the defendant 
had a special ownership or interest in the property to the 
amount of $117, and assessed to him nominal damages for 
the wrongful taking. 

It is admitted that, at the time éhe suit was brouglit, 
plaintiff was the general owner of the cattle. In the 
spring of 1889 he delivered them to the defendant to herd 
for the season, at a stipulated price per head. The herd 
bill has never been paid. Under the statute one who feeds 
and cares for live stock under a contract with the owner 
has an agister’s lien upon such stock for their keeping, and 
it is declared to be unlawful for the owner to obtain pos- 
session of the same, by replevin or other legal process, until 
he has paid or tendered the amount due for their feed and 
care. But it is contended that the defendant voluntarily 
parted with the possession of the stock and thereby relin- 
quished his lien. Ifthe premises were true, the conclusion 
drawn therefrom would be irresistible. The voluntary 
abandonment of the custody of the property by the agister, 
divests the lien. 
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This brings us to the consideration of the principal 
question in the case, and that is, does the evidence show 
that the possession of the cattle was ever surrendered by 
the defendant. It appears that on the 16th or 17th of 
October, 1889, plaintiff went to the farm of the defend- 
ant for the purpose of taking home his stock, and finding 
the defendant absent, plaintiff started with the cattle, de- 
fendant’s wife, son, and hired man helping drive them out 
into the highway, Very soon afterwards defendant re- 
turned home, and finding the cattle gone, he, with his son 
and hired man, started after them, overtaking them about 
a half a mile from defendant’s place. Plaintiff having 
wefused to pay the herd bill when requested, defendant 
took possession of the cattle, and drove them to his farm, 
where they remained until replevied in this suit, The 
defendant testified positively that he did not consent to the 
taking away of the cattle, and did not authorize any one so 
&o do for him, but, on the other hand, that he had in- 
structed his wife not to permit the plaintiff to have them 
sanless he paid the herd bill. There is no testimony in the 
‘record tending to prove that the defendant ever consented 
to the removal of the stock. The jury found that he did 
mot voluntarily surrender possession of the cattle, and after 
.a careful reading of the testimony, we are satisfied that it 
4s sufficient to sustain the finding. 

It is finally urged that the court erred in refusing to 
permit the defendant to answer certain questions pro- 
pounded to him on cross-examination by the plaintiff. A 
sufficient answer to this contention is that no such ground 
for reversal of the judgment is assigned in the petition in 
error. The rulings of the trial court admitting and ex- 
cluding testimony will not be reviewed by this court nnless 
the same are specifically pointed out in the petition in error. 
The judgment is 

AFFIRMED, 


Tue other judges coneur, 
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Micuares. Lams v. EMALINE BUKER, 
[FILED May 18, 1892.] 


Conveyances: DEFECTIVE ABSTRACT: REMOTE DamMaGes. <A: 
party who was the actual owner of a farm and in possessiorm 
thereof, traded the same, subject to a mortgage of $800, but the 
grantee, in consequence of the omission of a deed in the grant— 
or’s chain of title on the record, was unable to effect a loan om 
the farm, in consequence of which the mortgage was foreclosed: 
and the grantee evicted. No fraud was charged against the: 
grantor and he afterwards procured a second deed to supply the 
missing link in his chain of title. Held, That damages for the 
loss of the farm were too remote and could not be recovered. 
against the grantor. : 


Error to the district court for Boone county. Tried 
below before ‘Tirrany, J. 


F. 8. Howell, and Albert & Gondring, for plaintiff im 
error, cited: Grimmett v. Askew, 2S. W. Rep. [Ark.],. 
707; Ryan v. State Bank, 10 Neb., 527; Backus’ Adm’rs: 
v, MeCoy, 17 Am. Dee. [O.], 588 ; Cummins v. Kennedy, 14 
Id., 53, and note; Ferriss v. Harshea, 17 Id., 785; Kent 
v. Welch, 5 Id., 266; Mills v. Rice, 3 Neb., 85; Mills v- 
Saunders, 4 Id., 194; Lipp v. Horbach, 12 Id., 372; 
Thompson v. Sletson, 15 Id., 112; B. & MR. R. Co. v. 
Orockett, 17 Id., 570; Bunz v. Cornelius, 19 Id., 115. 


J. 8. Armstrong, and George W. Brown, contra. 


MAXWELL, Cu. J. 


This action was brought by the defendant in errow 
against the plaintiff in error to recover the sum of $1,525, 
damages alleged to have been sustained by reason of a 
breach of the covenants of a deed for the conveyance of 
certain real estate. On the trial of the cause in the court 
below, a jury was waived and judgment rendered in favor 
of the defendant in error for the sum of $1,012.67. 
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It is alleged m the amended petition “that on the 13th 
day of January, 1886, she was the owner of the following 
described premises, viz.: The east $ of lot number 12, block 
number 4, in the village of Cedar Rapids, Boone county, 
Nebraska. 

“‘Second—The defendant, Michael Lamb, on the 13th 
day of January, 1886, pretended to be the owner of the 
following described premises, viz.: The northwest quarter 
of section number 22, township number 19, range number 
8 west, of the 6th P. M., in Boone county, Nebraska. 

“ Third—That on or about the 13th day of January, 
1886, the plaintiff and the defendant entered into an oral 
agreement to exchange each with the other the above de- 
scribed property upon the following described terms and 
conditions, to-wit: The plaintiff’s property was agreed to 
be of the value of $1,600. The land above described and 
claimed by the defendant was agreed to be of the value of 
$2,000. There was represented to be a mortgage upon the 
defendant’s land of $800. The plaintiff herein agreed to 
execute to the defendant herein a deed of general warranty 
conveying the property owned by her and described above, 
free and clear of all incumbrances. The defendant herein 
agreed to execute and convey to the plaintiff by deed of 
general warranty the land claimed by him and described 
above, free and clear of all incumbrance excepting one cer- 
tain mortgage of $800, which the plaintiff was to assume, 
and the defendant agreed further to pay to the plaintiff the 
sum of $400 in addition thereto. 

“ Fourth—The plaintiff further says that on the said 13th 
day of January, 1886, with her said contract, and fully 
relying upon the statements of the defendant, she executed 
a deed of general warranty to the defendant, and delivered 
the same to him. 

“ Fifth—The defendant, in a pretended compliance of his 
said agreements above mentioned, executed aud delivered 
to the plaintiff a deed of general warranty of the forego- 
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ing described land, free and clear of all incumbrances, ex- 
cepting a mortgage for $800, and in addition thereto paid 
to the plaintiff the sum of $400 in cash. 

“Sixth—The plaintiff took possession of the land deeded 
to her by the defendant, and the defendant took possession 
of the premises deeded to him by the plaintiff. 

“Seventh—The plaintiff further says that on or about 
the 10th day of July, 1886, she being desirous of obtaining 
a loan on said land, discovered for the first time that the 
defendant had no title to said land, and that there was two 
years’ taxes past due, and that the land had been sold for said 
unpaid taxes, and that there was three years’ interest past 
due and unpaid upon said mortgage of $800, and thereupon 
this plaintiff notified the defendant that he had no title to 
said land, and that there was a large sum of money due 
for taxes, and that the land had been sold for taxes, and 
that there was a large sum of money due and unpaid for 
interest as aforesaid, and demanded of the defendant that 
he pay said interest and taxes and make the title to said 
land good; whereupon, at said time and divers other times 
the defendant agreed to make said title good, and agreed 
to pay said delinquent taxes and past due interest, but has 
never done so, although often requested so to do. 

“Kighth—The plaintiff further says that after she took 
possession of the said land, and relying upon the promise 
" of the defendant to make her title good and pay the past 
due interest and taxes, she made permanent improvements 
on said land to the amount of $125. 

“Ninth—The plaintiff further says that by reason of, the 
non-payment of the interest and taxes aforesaid the mort- 
gage upon said land has been foreclosed and the title to the 
same is not now, nor never has been, in the plain tiff, and 
by reason of the false and fraudulent representations of the 
defendant she was caused to part with her property, which 
was of the value of $1,600, and was caused to make the 
valuable improvements on the land as aforesaid of $125, 
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and has received therefor but the sum of $400 in pay- 
ment, to the plaintiff’s damage in the sum of $1,325.” 

It will be observed that the plaintiff below took the land 
subject to the $800 mortgage; that that mortgage was 
foreclosed and the eviction resulted from such foreclosure ; 
it also appears that the plaintiff in error had purchased the 
land from one Adam Cushing, and obtained a deed there- 
for, but either for want of business experience or neglect, 
he failed to have the deed recorded, and it was lost. A fter- 
wards, when it was claimed he had no title, he procured a 
second deed from Mr. Cushing. Why the deed was not 
procured at an earlier date is not explained, although it is 
possible that Mr. Cushing’s residence was unknown, as the 
second deed seems to have been made in Furnas county. 
So far as the record discloses, the plaintiff in error was the 
actual owner of the Jand in question when he conveyed 
the same to the defendant in error, although his deed was 
not on record. By reason of this break in the chain of 
the title the defendant in error was unable to effect a loan 
on the premises for the sum of $1,000, and therefore the 
mortgage was foreclosed and the premises sold. In the 
absence of auy charge of fraud, would the plaintiff in error 
be liable for such damages? Wethink not. Even if the 
plaintiff in error was a wrong-doer, he would be held re- 
sponsible only for the proximate and not the remote conse- 
quences of his actions. This is illustrated by Judge Par- 
sons (3 Parsons on Contracts, p. 179) as follows: “It is 
an ancient and universal rule, resting upon obvious reason 
and justice, that a wrong-doer shall be held responsible 
only for the proximate and not for the remote consequences 
of his actions. One does not pay money which is due; 
the creditor in his reliance on this payment has made no 
other arrangements; he is therefore unable to meet an en- 
gagement of his own; his credit suffers, his insolvency en- 
sues, and heis ruined. All this is distinctly traceable to 
the non-payment of his debt by the defendant, yet he shall 
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be held liable only for its amount and interest; cuusa 
prozima; non remota spectatur; and the proximate cause of 
the plaintiff’s insolvency was his non-payment of the debt 
he himself owed. The cause of this cause was the defend- 
ant’s failure to pay his debt. But this was a remote cause, 
being thrown back by the interposition of the proximate 
cause. In such a case as this the reason of the rule is 
plain enough. If every one were answerable for all the 
consequences of all his acts, no one could tell what were his 
liabilities at any moment. The utmost caution would 
not prevent one who sustained any social relations from en- 
dangering all his property every day. And as very few. 
causes continue to operate long without being combined 
and complicated with others, it would soon become impossi- 
ble to say which of the many persons who may have con- 
tributed to adistant result should be held respunsible for it, 
or in what proportion all should be held.” Here, so far 
as appears, there was no intention on the part of the plaint- 
iff in error to injure the defendant in error, and although 
the latter was unable to effect a loan by reason of the 
defective title on the record, yet the plaintiff in error can- 
not be charged with that loss without a showing of willful 
wrong on his part. There appears to have been about 
$60 unpaid taxes, however, and nearly $200 back interest 
on the mortgage, a part of which the plaintiff in error 
paid in corn, but a part of which still remains unpaid and 
for which he is still hable. The judgment of the district 
court is reversed and the cause remanded for further pro-- 
ceedings, , 


REVERSED AND REMANDED. 


THE other judges concur. 
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Ratspack, MitcHoett & Co. vy. ALEXANDRIA V. 
Parron. 


[Fitzp May 18, 1892.) 


1. Garnishment Sale: Ricuts or TH1rRD Party: PURCHASER 
Wit, ACTUAL Noricr. A mother loaned her son $2,000 
and received from him a chattel mortgage upon a crop of 
corn in the field; 876 bushels of this corn were stored with 
R. M.& Co., when one M. recovered a judgment against the son, 
and the officer being unable to levy upon the property returned 
the execution unsatisfied, whereupon proceedings in garnish- 
ment were instituted against R. M. & Co., who answered, ad- 
mitting the possession of the corn, and an order of sale was 
thereupon issued to the officer, who levied npon the corn and 
advertised it for sale at a time and place stated. An hour or 
two before the time stated for the sale the mother instituted an 
action of replevin, and notice thereof was served upon the 
officer before the sale, and the plaiutiff also had notice of the 
mother’s claim, but notwithstanding purchased thecorn. eld, 
That a verdict in favor of the mother was supported by the 
clear weight of evidence. 


: . A purchaser who has actual notice of 
the claim of a third party in the property, purchases subject to 
such rights, although the instrament under which the third 
party claims is not upon record. 

3. Witnesses: EvipgNcr. Where a witness has testified that cer- 
tain things transpired in the presence of a party to the suit and 
such party in his testimony says that he does not remember 
whether or not the things stated took place, this is not a denial 
of the testimony of the first witness. 


Error to the district court for Saunders county. Tried 
below before Post, J. 


C. Thompson, for plaintiffs in error, cited: Gillilan »v. 
Kendall, 26 Neb., 82; Adams v. Bunk, 53 Ia., 491; Jones, 
Chat. Mtg., sec. 63; Bank v. Delano, 48 N. Y., 326. 


O. C. Tarpenning, and G. I. Wright, contra. 
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Maxwe ut, Cu. J. 


This is an action of replevin brought by the defendant 
in error against Edward P. Folsom. The plaintiffin error 
intervened in the action. On the trial of the cause the 
jury found the right of property and the right of posses- 
siou thereof to be in the plaintiff below (defendant in error), 
and a motion for a new trial having been overruled, judg- 
ment was entered on the verdict. 

There is but little conflict as to the material facts in the 
ease. In December, 1885, one A. S. Von Mansfelde re- 
covered a judgment against one George M. Patton, a son 
of the defendant in error before a justice of the peace. An 
execution was issued on the judgment and returned unsat- 
isfied ; therenpon proceedings in garnishment in aid of exe- 
cution were had against Railsback, Mitchell & Co., the 
plaintiffs in error, in whose possession the justice found 
there were 876 bushels of corn, the property of George M. 
Patton. This corn the justice directed Folsom, who was 
a constable, to sell and bring the money into court. From 
one to two honrs prior to the sale the defendant in error, 
who had instituted an action of replevin to reclaim the 
corn, levied npon the same under the writ. The return of 
the sheriff does not show the hour of service, but the offi- 
cer swears that the writ was served five minutes before 12 
o’clock noon, while the sale took place between 1 and 2 
o’clock P. M. the same day. There is an attempt on the 
part of Mr. Folsom to deny service upon him before the 
sale, but the clear weight of the testimony shows that he 
had been served, although the officer with the writ of re- 
plevin did not commence to remove the corn from the crib 
until about 4 P. M. of that day. 

The testimony also tends to show that the defendant in 
error is the mother of George M. Patton; that she had 
loaned money to her son in quite a large amount, and had 
taken a chattel mortgage on a growing field of corn; that 
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the mortgage had not been filed for record, but the defend- 
ant in error before the sale notified Mr. Railsback, one of 
the plaintiffs in error, of her interest in the corn; she tes- 
tifies positively to this, and is corroborated by other wit- 
nesses, while Mr. Railsback says he does not remember, 
An answer of that kind may be made in good faith or it 
may be a mode of avoiding a direct answer to a question, 
We cannot determine the motive of the witness, but only 
the result of such a denial, if a denial it may be called. 
It is more properly ina case like this where a direct answer 
as to knowledge or the want of it, can be made, an equivo- 
cation. It falls far short of a denial. He purchased the 
corn in question, therefore, with. full notice of the defend- 
ant in error’s rights in the premises, and is in no sense a 
bona fide purchaser. The testimony also clearly shows 
that the mortgage from the son to his mother was made in 
good faith to secure a bona fide debt, and as the plaintiffs 
had actual notice of it, the question of the failure to record 
the same does not arise in the case. So of the question of 
the change of form of the corn from corn in the field 
to that husked and stored in acrib. It is pretty evident 
that the constable ought not to have sold the corn after the 
writ of replevin had been served upon him, but the plaint- 
iffs in error bought with knowledge of the facts sufficient 
to put them upon inquiry as to the ownership of the corn. 
It is probable that the money has been held by the justice 
and will be returned to them, but that question is not in 
this case. 

Complaint is made that the plaintiffs in error are 
taxed with all the costs in the case, whereas in no event 
are they liable for costs which accrued before they inter- 
vened. That is true. The remedy, however, is in a mo- 
tion to retax in the court below. If there is error in the 
ruling on such motion, the order may be reviewed in this 
court. It is unnecessary to review the instructions at 
length. Taken together they seem to be substantially cor- 
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rect. There is no material error in the record and the 


judgment is 
AFFIRMED, 


Norval, J., concurs. 


Post, J., did not sit. 


GeorcE R. KivMeL ET AL, APPELLEES, V. JOHN 
Scorr ET AL., APPELLANTS. 


(FiLep May 18, 1892.] 


Conveyances: IMPERFECT TITLE: SET-OFF: RescIs-ION. A vendor 
sold to B two lots in a subdivision of Lincoln for $975, one 
being a corner Jot and valued at $550, and the other adjoining 
was valued at $425. The corner lot had previously been sold to 
A and a contract executed under which she had taken posses- 
sion and erected a dwelling and was residing thereon, but it was 
claimed by the vendor that A had forfeited her rights by failing 
to make payments. These facts were known to the agent of B, 
but he made no inguiry of the occupant as to her rights, but took 
a conveyance of both of said lots, in which conveyance the house 
of the occupant was accepted. Afterwards the occupant was 
decreed to be the owner of the corner lot. Held, In an action to 
foreclose the mortgage for part of the purchase price, that B took 
said lots with notice of and subject to the rights of the occu- 
pant of the corner lot, aud that a deduction from the purchase 
price of the value of such corner lot, at the time of the convey- 
ance, was just and equitable, and a rescission could not be 


decreed. 


AppEAL to the district court for Lancaster county. 
Heard below before CHAPMAN, J. 


Bush & Comstock, for appellants : 


The contract of conveyance is an entire and inseparable 
one, and consequently cannot be rescinded in part and en- 
forced as to the residue. (Miner v. Bradley, 22 Pick. 
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[Mass.], 457; 1 Wait, Actions & Defenses, 75; Kelly v. 
Humboldt Fire Ins. Co., 5 Cent. Rep. [ Pa.], 484; Gottsman 
v. Ins. Co., 56 Pa. St, 210; Fire Ass’n v. Williams, 26 Iu., 
196; 2 Parsons, Contracts, 521; Coos Bay Wagon Co. v. 
Crocker, 4 Fed. Rep. [Ore.], 577; White v. Brown, 2 
Jones [N. Car.], 403; Dula v. Cowles, Id., 454; 2 Par- 
sons, Contracts, 520; 1 Bouvier, Law Dic., 167; Sinclair 
v. Bowles, 9 B. & C. [Eng.], 92*; Quigley v. De Hass, 82 
Pa. St., 267; Cow v. R. Co., 44 Cal., 18; Coburn v. Hart- 
ford, 38 Conn., 290; Barker v. Reagan, 4 Heisk. [Tenn.], 
590 ; Norrington v. Wright, 5 Fed. Rep. [Pa.], 768; Have- 
meyer v. Wright, Id., 773; Pope v. Porter, 7 N. E. Rep. 
[N. Y¥.], 304; Chicago v. Sexton, 2 N. E. Rep. [IIl.], 
263; Daniel v. Mitchell, 1 Story C. C. (U. S.], 173; 
Glassell v, Thomas, 3 Leigh [Va.], 113; Barth v. Dewell, 
19 Pac. Rep. [Colo.], 471; Fleetwood v. Brown, 9 N. E. 
Rep. [Ind ], 353; Stimson v. Helps, 10 Pac. Rep. [Colo.], 
290; Dane v. Derber, 28 Wis., 218; Fisher v. Probart, 5 
Hay. [Tenn.], 75; Raymond v. Bearnard, 12 Johns. [N. 
Y.], 274; Hendricks v. Goodrich, 15 Wis., 679; Jewett r. 
Petit, 4 Mich., 508; Weeks v. Robie, 42 N. H., 316.) As 
appellees cannot convey, appellant should be permitted to 
rescind. (Maxwell, Pl. & Pr., 632 and note; Dakota Stock 
Co. v. Price, 22 Neb., 108.) 


Harwood, Ames & Kelly, contra: 


It isa general rule that an executed contract will not 
be rescinded for fraud or mistake except in extreme cases; 
but the parties will be left to their ordinary remedies upon 
their covenants. (Warvelle, Vendors, 844; Nace v. Boyer, 30 
Pa. St., 99; Booth v. Ryan, 31 Wis., 45; Smith v. Hughes, 
60 Id., 621; Major v. Dunnavant, 25 Il., 262; Griffin v. 
Reynolds, 17 How. [U. 8.], 609; Dougherty v. Duval, 9 
B. Mon. [Ky.], 57; Raines v. Calloway, 27 Tex., 678 ; 
Boyle v. Edwards, 114 Mass., 373; Dimmick v. Lock-~ 
wood, 10 Wend. [N. Y.], 142.) 
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Maxwett, Cu. J. 


The plaintiffs brought an action against the defendants 
‘in the district court of Lancaster county, to foreclose a 
mortgage upon lots 23 and 24 in Kimmel & Van Duyn’s 
yy subdivision to Lincoln. The mortgage was given by the 
defendants to secure the payment of two promissory notex, 
one being for $300 and the other for $350, for the unpaid 
purchase price of the lots. 
The answer of the defendants, in substance, is that the 
plaintiffs sold and conveyed both of said lots to them for 
‘the sum of $925; that $325 were paid at the time of sail 
purchase and the two notes in question secured by mortgage 
on the lots given for the remainder; that the plaintiffs 
represented that they were the rightful owners of both of 
said lots, when in fact they had no title to lot 24, as the 
same belonged to Lou R. Izard; that lot 24 was a corner 
lot and worth a great deal more than lot 23, and that to 
secure both lots together was the sole object of said pur- 
chase, ete. The defendants thereupon pray for a rescission 
of said contract. On the trial of the cause the court below 
found the relative value of the lots at the time of the pur- 
chase to be as follows: Lot 23 the sum of $425 and lot 24 
$550, and that the defendant’s title to lot 24 had failed. 
The defendants were therefore,entitled to a credit of $550 
on said notes as of their date, and a decree of foreclosure 
and sale was rendered for the residue, viz., $120 and costs. 
It appears from the testimony that lot 24 had been sold 
by the plaintiffs to Lou R. Izard before said lot was sold 
to the defendants; that the plaintiffs had given her a con- 
tract of sale, but she seems to have paid nothing on the lot 
at the time of the sale to the defendants. She had erected 
a house thereon, however and was residing therein as the 
defendants well knew. A son of the defendants who made 
the purchase testified as follows: 
A. Well, I went out to look at this property with a - 
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view to making an investment for my father; went out 
and looked at the property and this lot was shown in par- 
ticular; that is the only property that there was anything 
built on in this subdivision, and they represented this 
house as being abandoned by the purchaser. 

Q. State what, if anything, was said about the title to 
the property. 

A. They represented that the title was in them. 

Q. I will ask you if there was any building on either of 
these lots? 

A. There was a building on lot 24. 

Q. Now you may state what, if anything, was said with 
reference to that building and how it came there? 

A. They represented that they had sold— 

Court: Tell what they said, In other words, state what 
the agreement was. 

A. They said the parties that had built the house had a 
contract that had been forfeited at that time, and that lot 
had reverted back to them, thereby giving them title to sell 
it, and so far as the house is concerned the parties had 
never paid anything for the material or labor in the build- 
ing, and that it would probably be foreclosed by mechanics’ 
liens, and possibly I could buy it at less than it was worth 
rather than have the house moved from the lot. 

Q. This house was reserved in the deed, as shown by 
the deed? 

A. Yes, sir. 

Q. State what, if anything, was said about the advan- 
tage of having two lots together, with reference to the 
frontage. 

The plaintiff objects, as immaterial and irrelevant. Sus- 
tained. 

Q. Did they give you the regular list price for those lots 
separately? 

A. Yes, sir, 

Q. What was the price of them separately? 
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A. Five hundred and fifty dollars for the corner and 
$450 for the inside lot. 

So far as appears all the facts fist were substantially 
true. The house on lot 24 is excepted in the deed to 
the defendants. The defendants, therefore, purchased said 
fots with the knowledge that there was an outstanding con- 
tract for the sale of the same; that the purchaser had 
erected a house on the lot and was then residing therein. 
it is true the plaintiff claimed that the contract had been 
forfeited because of non-payment, but it was evident to the 
most casual observer that the occupant had rights there 
which she might assert in court. The house, he was in- 
formed, had been built by her, and although it was sup- - 
posed there were mechanic’s liens against it, yet it nowhere 
appears that he had reaxon to suppose that the occupant 
would be unable to pay the liens, and that the property 
would be sold thereunder; and even if it was, owners of the 
liens would be entitled to whatever rights in the lot, the 
person who had erected the house possessed therein. In 
any event the agent knew that others had rights in the 
property, and he purchased subject to those rights. Com- 
mon prudence would have induced the son to call upon the 
occupants of lot 24 to ascertain what rights she claimed in 
the property. She had erected a dwelling thereon. So 
far as appears it was her home, and the defendants 
could not expect that she would surrender it unless com- 
pelled to do so by a decree of the court. The knowledge 
of the son in these respects is the knowledge of the defend- 
ants and they are bound thereby. The case, therefore, is 
that of one who purchases subject to the rights of another, 
and no foundation is laid for a rescission of the contract. 
The deduction made from the purchase price for the failure 
to convey lot 24 is just and equitable. ‘There is no error 
in the record and the judgment is 

AFFIRMED, 

THE other judges concur. 

35 
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S. H. Sornporcer v. WHITFIELD SANFORD. 
(FILep May 18, 1392.] 


1. Chattel Mortgages: Durzss. Held, That the evidence failed 
to show that the chattel mortgage under which the defendant 
claims title was executed under duress. 


: RaTIFICATION. That the instructions com- 
plained of conformed to the proof on the question of ratifica- 
tion. 


Error to the district court for Saunders county, Tried 
below before Post, J. 


S. H. Sornborger, and G. W. Simpson, for plaintiff in er- 
ror, cited: As to duress: R. & L., Law Dic., 425, title “Du- 
ress”; Hullhorst v. Scharner, 15 Neb., 57; Baker v. Mor- 
ton, 12 Wall. [U.S.], 150. As to ratification: MeNulty 
v. Prentice, 25 Barb. [N. Y.], 207; Gallagher v. White, 
31 Id., 99; Canal v. R. Co., 4 Gill & J. [Md.], 129; Me- 
Cants v. Bee, 1 McCord Eq. [S. Car.], 383; Thatcher v. 
Pray, 113 Mass., 291; 2 Parsons, Cont., 224*, 


J. R. Gilkeson, contra, cited: Higgins v. Brown, 5 Atl. 
Rep. [Me.], 269; Hulborn v. Buckman, 7 Id., 272; Sieber 
v. Weiden, 17 Neb., 586; Hiatt v. Brooks, Id., 34; Leigh- 
ton v. Stuart, 19 Id., 553; C, B. & Q. RB. Co. v. Hull, 24 
Id., 742; O' Donohue v. Hendriz, 17 Id., 287; Buckstaf” 
v. Dunbar, 15 Id., 114; Forbes ». McCoy, 24 Id., 702. 


MaxweE LL, Cu. J. 


This is an action of replevin brought in the district court 
of Saunders county to recover a law library. The case 
was before this court in 1889 and is reported in 26 Neb., 
295, the judgment of the district court being reversed. 
On the second trial the jury returned a verdict for the de- 
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fendant, upon which judgment was rendered. The defend- 
ant in error claims title under a chattel mortgage. The 
plaintiff claims that the mortgage was made under duress, 
and second, error in certain instructions. The plaintiff in 
his brief expresses regret that he did not have the question 
of duress specially submitted ‘to the jury. This court, 
however, in effect is asked to take the place of the jury and 
find that there was such duress, 

It would subserve no good purpose to review the evi- 
dence at length. In our view it falls far short of showing 
that the mortgage in question was made and delivered un- 
der duress. The trial judge, out of an abundance of cau- 
tion, submitted the question of duress to the jury, but also 
informed them that the plaintiff could ratify the mortgage. 

“ Tenth—If, a short time prior to the commencement of 
this action, the plaintiff suffered the defendant to take posses-- 
sion of the property in controversy, then knowing that the- 
defendant would incur costs and expenses in advertising the: 
same for sale as mortgaged property, and knowing that the: 
defendant was incurring or had incurred such costs and ex-- 
penses, and did not then advise the defendant that he 
claimed the mortgage to be void, on account of duress ; 
that if the evidence shows that the defendant did incur 
such costs and expenses under those circumstances, the 
plaintiff would be estopped or prevented from now claim- 
ing that the mortgage is void as to him. On the other 
hand, if the plaintiff knew nothing about the defendant 
incurring these costs or expenses, then the plaintiff would 
not be estopped or prevented from claiming that the mort- 
gage is void as to him. 

“ Eleventh—If you find that the plaintiff voluntarily 
surrendered the books and book-cases in controversy to 
the defendant to be sold on the said mortgage, and leased 
his office to said defendant to store said property until the 
day of sale, then such acts would amount to a ratification 
of the said mortgage and he could not now insist that it is 
void on account of duress.” 
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These instructions fairly submit to the jury the ques- 
tion of ratification. Upon the whiole case there is no sub- 
stantial error in the record and the judgment is 


AFFIRMED. 
Norvat, J., concurs. 


Post, J., did not sit, 


O. A. Cooper Et aL. v. Davi SPEISER, JR., ET AL. 
[FiLeD May 18, 1892.] 


1. Garnishment: Final OrDER. Where a summons in garnish- 
ment in aid of execution was duly issued and served upon a 
party who answered, admitting the possession of certain moneys 
of the relator which he was ordered to pay into court, held, 
that the order was final unless appealed from. 


2. : APPEAL BY ONE OF Two GARNISHEES. Where two per- 
sons whose interests were not connected, were served with snm- 
mons in proceedings in garnishment after judgment, who 
answered separately, and the court ordered one of them to pay 
the money in his hands into court and discharged the other, 
from which order the latter alone appealed, held, the inter- 
ests of the parties being separate and distinct, and not con- 
nected, the appeal of the one did not bring up the cause as to 
both. 


Error to the district court for Richardson county. 
Tried below before APPELGET, J. 


C. Gillespie, for plaintiff in error: 


It is an elementary principle that an appeal by any party 
to the case carries to the appellate court the whole case, and 
all parties connected with the case must follow it, ( Wil- 
coz v. Saunders, 4 Neb., 572; Rogers v. Russell, 11 Id., 
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362; O'Leary v. Iskey, 12 Id., 136; Rawalt v. Brewer, 16 
Id., 444; Sells v. Haggard, 21 Id., 361; U. P. R. Co. v. 
Ogilvy, 18 Id., 640; Maxwell, Pl. & Pr., 454.) 


F.. Martin, contra, cited: Wilson v. Burney, 8 Neb., 42; 
Wilcox v. Saunders, 4 Id., 572; Wilcox v. Raben, 24 Td., 
368; U.P. R. Co. v. Ogiley, 18 Id., 640. 


MaxweEL., Cu. J. 


About the middle of February, 1890, David Speiser 
brought an action against John Roach and M. C. Nugles 
and caused an attachment to be issued which was levied 
upon certain property which it was claimed belonged to 
- Roach. A few days afterwards this attachment was dis- 
charged by consent. On the 27th of that month judgment 
was rendered against Roach and in favor of Speiser. An 
execution, was thereupon issued and returned unsatisfied. 
Whereupon Speiser instituted proceedings in garnishment 
in aid of execution and service of summons was had upon 
Morris and Cooper. They answered separately, and the 
justice found that nothing was due from Morris to Roach 
but that Cooper was indebted to him in the sum of $117, 
which he was ordered to pay into court. From this order 
Morris appealed but Cooper did not. On the trial of the 
cause in the district court a large amount of testimony was 
taken and thecourt found that Cooper had taken no appeal 
and was concluded by the judgment before the justice. 
Roach had also filed a claim forexemption upon which the 
court made no finding. From that judgment the cause is 
brought into this court. It is claimed that the iuterests of 
Morris and Cooper were so connected that the appeal of 
Morris brought up the appeal of. Cooper. We fail to see 
any connection between the cases, The rights of the re- 
spective parties, so far as appears, are separate and inde- 
pendent and the appeal did not bring up the entire case. 
Cooper therefore must pay the money into court as ordered 
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by the justice. The question of exemption was not passed 
upon by the court below. The cause is reversed and re- 
manded to the district court for further proceedings. : 


REVERSED AND REMANDED. 


THE other judges concur, 


JAMES BruLines v. GERMAN Ins. Co. 
(FILED May 18, 1892.} 


1. Insurance: TecHNicaAL Drrenses Not FAVORED. A con- 
tract of insurance, where the insurer has received and retains 
the consideration, is to be sustained, if possible, and should not 
be defeated upon any ground which does not materially increase 
the risk. 


: MoratGAGE OF PREMISES: RELEASE. Where the mort- 
gagor assigned a policy of insurance to the mortgagee as part 
security for the mortzage debt, upon the satisfaction of the 
mortgage he becomes subrogated to the rights of the mortgagee 
in the policy and may maintain an action therefor for a loss. 


2. : WAIVER. A forfeiture in a policy of insurance may be 
waived where the insurer is informed of the facts out of which 
a forfeiture is claimed, but thereafter continues to treat the con- 
tract as binding, and induces the insured to act in that belief. 


Error to the district court for Richardson county. Tried 
below before Broapy, J. 


E. W. Thomas, and C. Gillespie, for plaintiff in error: 


Having paid the mortgage Billings had the right to sue 
on the policy. (Jns. Co. v. Davenport, 37 Mich., 613; 
Hatch v. Ins. Co., 13 Rep. [Colo.], 293; Coates v. Ins. Co., 
58 Md., 172; Art. 18, Am. L. Reg., 737; V. Fi& Df. 
Ins. Qo. v. Feagin, 9 Rep. [Ga], 173.) On the question of 
waiver: Buéz v. Ins. Co., 76 Mich., 263; Phoenix Ins. Co. 
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v. Barnd, 16 Neb., 90; Oshkosh G. L. Co. v. Ins. Co., 71 
Wis., 454; Titus v. Ins. Co., 81 N. Y., 410; Ins. Co. »v. 
Norton, 96 U. S., 234; Ins. Co. v. Kittle, 39 Mich., 54; 
Brink v. Ins. Co., 80 N. Y., 108; Prentice v. Ins. Co. 77, 
Id., 483; Oakes v. Ins. Co., 1385 Mass., 248; Ins. Co. v. 
Etherton, 25 Neb., 506; Young v. Ins. Co., 45 Ia., 378; 
Ins. Co. v. Kranich, 36 Mich., 289. 


Frank Martin, contra, cited, on the question of waiver: 
Cook v. Ins. Co., 47 N. W. Rep. [Mich.], 568; Jns. Co. v, 
Mowry, 96 U. S., 544; Cleaver v. Ins. Co., 32 N. W. Rep. 
{Mich.], 660; Golden v. Ins. Co.,49 N. W. Rep. [Minn.], 
246; German Ins. Co. v. Heiduk, 30 Neb., 288; Guern- 
sey v. Ins. Co., 17 Minn., 105; Richards v. Ins. Co., 47 N. 
W. Rep. [—], 351; McFarland v. Ins. Co., 49 N. W. 
Rep. [Minn.], 254; Diehel v. Ins. Co. 58 Pa. St., 443; 
Devens v. Ins. Co., 83 N. Y., 168; Graham v. Ins. Co., 9 
Daly [N. Y.], 341; Titus v. Ins. Co., 81 N. Y., 411; Ins. 
Co. v. Cooper, 60 Ill., 510; Hale v. Ins. Co., 6 Gray 
{Mass.], 169. 


Maxwe tu, Cua., J. 


This is an action upon a policy of insurance against loss 
by fire. The property insured was a frame barn situated 
on the plaintiff’s farm in Richardson county. The policy 
was issued April 12, 1886, for five years, and the barn was 
destroyed by fire September 14, 1889. 

The defendant filed an amended answer, in which it ad- 
mits that it received the premium and issued the policy as 
alleged, but it avers that after said policy was delivered it 
became void for two reasons: 

First—Because on July 20, 1888, a suit was commenced 
in the district court of said county of Richardson by the 
Equitable Trust Company, of Omaha, against James Bil- 
lings, to foreclose a mortgage upon the property insured, 
and a decree of foreclosure was entered in that suit. 
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It is not alleged, however, that the property was sold 
under decree. 

Second— Because after the execution and delivery of the 
policy, to-wit, on April 10, 1888, the plaintiff made a 
mortgage on the property insured to the First National 
Bank of Falls City, in the sum of $1.893.60. 

It was further alleged that, at the time of the fire, the 
barn was vacant and unoccupied, but there was no evidence 
to sustain that allegation. 

In the reply the plaintiff admits that a suit to foreclose 
a mortgage on the premises insured was commenced as 
alleged in the amended answer, but he avers that said 
mortgage was the same mortgage mentioned in the policy 
of insurance, to the holder of which the loss, if any should 
oceur, was by the terms of the policy made payable. It is 
further alleged in the reply that plaintiff had paid the said 
mortgage after the foreclosure suit was commenced and that 
he was therefore the owner of the policy and entitled to 
bring suit thereon. 

It is also averred that the mortgage existed before the 
making of the policy, as defendant well knew. ; 

As to the mortgage’ for $1,893.60, given by plaintiff 
to the First National Bank, the reply alleges that that 
mortgage was made with the kuowledge and consent of 
defendant; that after the loss by fire, the defendant, with 
full knowledge of the facts, and of the existence of said 
mortgage, waived the right to insist ona forfeiture therefor 
by arging and inducing plaintiff, at considerable trouble 
and expense to him, to prepare and forward to the company 
proofs of his loss, and to incur other expense and trouble, 
thereby leading plaintiff to believe that its objection to 
paying the loss was based on entirely different grounds, 
and not on the ground that such mortgage had been made. 

After the fire the defendant, with knowle.lge of the al- 
leged ground of forfeiture, entered into negotiation with 
plaintiff for settlement. 
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The provision of the policy referred to in defcudant’s 
amended answer which it is claimed was violated by 
plaintiff so as to render the policy void, is numbered “V” 
in printed part of the policy. The material part of that 
section is as follows: ‘When property insured by this 
policy, or any part thereof, shall be alienated or incumbered, 
* * * without the consent of the company indorsed 
thereon, * * * or if a suit be commenced to foreclose a 
mortgage on the property insured, * * * this policy 
shall at once cease to be binding.” 

Upon the trial of the case, after all the evidence had 
been introduced and instructions in writing had been re- 
quested by the plaintiff’s attorneys, the court refused to 
‘give any of said instructions, but at the request of defend- 
ant instructed the jury as follows: “The jury are in- 
structed that under the pleadings, proofs, and law in this 
case your verdict must be for the defendant.” The jury 
having found for defendant as instructed by the court, and 
a motion for a new trial having been overruled, judgment 
was entered on the verdict. 

The testimony shows that immediately after the fire the 
local agent at Falls City was notified of the loss, and he 
notified his company. The company thereupon sent the 
following letter to him: 

“ Freeport, Inu., Oct. 5, 1889. 

“C. C. Paxton, Esq., Falls City, Neb—Derar Sir: We 
have yours of the 30th ult., and with reference to the mat- 
ter of reported loss of Billings, Pol. No. 214, would say 
that the same has been referred to State Agent Wash, who 
will give it hig early attention. 

“ Yours truly, Wma. TREMBER, Sec.” 


Afterwards he received from the state agent the follow- 
ing letter : 
“Sioux Crry, Oct. 21, 1889. 
“CC. Pazton, Agent, Falls Oity, Neb.— Dear Str: I 


am in receipt of yours of the 30th inst. to the company 
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concerning the loss of James Billings under policy No. 
213, and referring thereto will say we are as anxious to 
have it adjusted as you are, and will reach you as soon as 
possible, hope some time next week. If not then, as soon 
as possible thereafter. 

“ Please explain to claimant that we have only one man 
in the state of Nebraska on losses and he has taken care of 
279 up to Sept. Ist and God knows how many on hand 
since, Yours truly, JamMes R. Wasu.” 

The plaintiff also received from the state agent the fol- 
lowing letters : 

“ LincoLn, Nes., Jan. 5, 1890. 

Mr. James Billings, Salem, Neb—DrEar Sir: I am 
in receipt of letter under date of Dec. 30, from one E. 
W. Thomas, of Falls City, Neb., written at your request 
concerning my letter to you of Dec, 23 last, in regard to 
the pretended proofs sent by you to the company in your 
claim under pulicy No. 214, Falls City agency. In reply 
to this last letter written, wherein it is stated that you have 
‘done your best’ to comply with the conditions of said 
policy as to proofs, and intimating that you do not clearly 
understand what more is desired from you, will say that 
my letter of said date was clearly definite, but that you 
may more fully understand me, I will first ask for mort- 
gages on the premises at the time of thealleged fire, giving 
from whom and to whom, date and amount of same, giving 
the description of the land named in them. When this is 
received will indicate the next wanted. 

“Truly, James R. Wasg, St. A.” 


“Lincoun, Nes., Dec. 23, 1889. 
“James Billings, Salem Neb.—Dear Sir: Referring to 
your letter of December 18, 1889, concerning your loss 
claim under policy No. 214 will say, that this letter di- 
rected to the Co., also your letter of a former date to the 
Co., inclosing them your pretended proof of loss under 
said policy, have this day reached me, and upon examina- 
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tion I find that the pretended proof don’t comply with the 
conditions of the policy held by you, and will ask you to 
furnish additional proof in compliance therewith. The 
conditions in your policy referring to proofs in case of loss, 
as therein shown, says the assured shall forthwith give 
notice in writing to the Co., and within sixty days from 
the date of such fire shall deliver as particular an account 
of his loss and damage as the nature of the case will ad- 
mit, ete. The assured shall furnish full plans and detailed 
specifications, to be sworn to by assured, of the building 
or buildings damaged or destroyed as is possible to be 
made. Give size, age, kind, and condition at the time of 
the fire, in whom the title, and amount of incumbrance at 
the time of fire. 

“ When such additional proofs are received I will be 
better able to investigate your claim. 

“Yours truly, James R, Wasg, St. A. . 

“Please state the number of mortgages and amount and 

dlate of each, and amount due thereon at the time of fire. 
“Truly, James R. Wasu, Si. A.” 


The testimony also shows that the plaintiff, by reason of 
the objections to the proofs of loss, had such proofs form- 
ally prepared by an attorney at an expense of eight or ten 
dollars and sent them to thecompany. The testimony also 
shows that Mr. Wash went to the residence of the plaintift 
to adjust the loss, It is true he informed him that by 
reason of the execution of the mortgage to the Falls City 
bank he had forfeited the policy, but he intimated they 
would not insist ona forfeiture. He certainly did not then 
insist on such forfeiture. His object seemed to be to effect 
a compromise, a reduction in the amount of the claim, 

The plaintiff testifies that he offered him $740 if he 
would settle without seeing a lawyer. This Wash denies. 
Whatever the facts as tosuch proposition may be, we think 
sufficient is shown to justify the jury in finding a waiver 
of obscure conditions in the policy. The fact that a decree 
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of foreclosure of the first mortgage had been obtained did 
not affect the validity of the policy, the policy, with the 
assent of the defendant, was assigned to the first mort- 
gagee. This assignment was not for ornament merely but 
as security in part for the mortgage debt. 

If on bringing suit and obtaining a decree of foreclosure 
and sale the insurance lapsed, the policy, instead of being 
additional security, would be a positive injury both to the 
mortgagee and the mortgagor, because if the mortgagor’s 
insurance was gone, then in case of loss his means of pay- 
ment would thereby be diminished, and thus the mortgagee 
be liable to be compelled to bring suit to foreclose the 
mortgage. 

A contract of insurance is presumed to be made in good 
faith. It is not to be hedged about with numberless condi- 
tions printed in small and unreadable type to enable the 
company, upon slight and trivial pretexts, which do not 
substantially affect the risk, to evade payment of a loss. Its 
contract is to pay in case of loss, and whenever by changes 
and transfers the risk has not been increased it should 
be required to perform; otherwise a policy is a mere de- 
lusion, and the party insured finds that he has paid for 
indemnity and the company retains the considerations, yet 
it will not perform. 

The general rule as to contracts certainly prevails that 
the contract is to be sustained rather than be held to be in- 
valid; and this particularly is true where the party which 
refuses to perform retains the consideration. It is very 
clear that the bringing of suit on the first mortgage, or even 
a sale under the decree, would not affect the policy. 

Second—The plaintiff having satisfied the first mortgage 
was thereby subrogated to the rights of the, mortgagee in 
the policy and may maintain the action. The qnestion 
is discussed in a valnable article in 18 Am. Law Register, 
737, and the cases for and against the proposition cited. 

Third—Theere is testimony in the record from which the 
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jury would be warranted in finding a waiver of the condi- 
tions of the policy. This should have been submitted to 
them. The rule, as stated in Hollis v. State Ins. Co., 65 
Ta., 454, 21 N. W. Rep., 774, we consider the correct one. 
Tt is said: “The general doctrine of the instructions is, 
that if defendant, with full knowledge of the facts out of 
which the forfeiture of the policy arose, neglected to de- 
clare ifs intention of insisting on the forfeiture, but by its 
acts recognized and treated the policy as a valid and sub- 
sisting contract between it and plaintiff, and induced him 
to act in that belief, it is precluded now from insisting 
on the forfeiture. This doctrine is excepted to by defend- 
ant. Its position is that to constitute a waiver of the pro- 
visions of the policy providing for the forfeiture, the acts 
relied on must be attended with such equitable circum- 
stances as would create an estoppel; and as plaintiff was 
not induced by the acts in question to in any manner change 
his position with reference to the subject of the negotiation, 
and as the acts were done after the forfeiture occurred, they 
do not create an estoppel. We think, however, that this 
position is not tenable. The principle on which the waiver 
has been maintained in such cases is undoubtedly similar 
to that of estoppel. It was so held by this court in Viele 
v. Germania Ins. Co., 26 Ia., 9. 

“But we think it is not true that such waiver can be 
treated only by such acts or conduct as would create a 
technical estoppel. Neither forfeitures nor estoppels are 
favored by the law, and it follows necessarily from this 
consideration that the waiver of a forfeiture may be sus- 
tained by circumstances which do not present the strong 
equities which would be required to create an estoppel. 
When plaintiff asserted a claim under the policy for the 
loss, and defendant was informed of the facts out of which 
the forfeiture grew, it had the right at once to treat the 
contract as at anend. If it had elected simply to remain 
silent, perhaps a waiver could not have been inferred from 
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its silence. But if, with knowledge of the circumstances, 
it continued to treat the contract as of binding force, and 
induced plaintiff to act in that belief, the rule holding that 
it thereby waived the forfeiture is a very just one. We 
» think, therefore, that the general doctrine of the instruc- 
tions is correct, and it is well sustained by the authorities. 
See Titus v. Glens Falls Ins. Co., 81 N. Y., 410;-Jnsur- 
ance Co. v. Norton, 96 U. 8., 234; Webster v. Phenix 


Ins. Co., 36 Wis., 67; Northwestern Mut. Ins. Co. v. Ger- 
mania Ins. Co.,40 Wis., 453; Cannon v. Home Ins. Co., 53 


Wis., 585; S. C., 11 N. W. Rep., 11;” also, Oshkosh, etc., 
Co. v. Germania Ins. Co., 71 Wis., 454; Ins. Co. v. Kittle, 
39: Mich., 54; Silverberg v. Ins. Co., 20 Reporter, 73; Viele 
v. German Ins. Co., 96 Am. Dec., 83, note. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges coucur. 


L. W. Consy v. C. L. PARKER, 
[FILED May 18, 1892.] 


1. Negotiable Instruments: Usury. The testimony in the 
case examined, and held to establish the defense of usury. 


2. : INDORSEMENT : How Proven. Where the plaintiff claims 
as an indorsee of a negotiable promisory note, and the indorse- 
ment is denied in the answer, he must prove the words or form. 
of the indorsement. It is for the court to determine its legal 
effect. 

3. 7 : Bona Fipes, An indorsee of negotiable 


paper purchased before due, to be protected, mnst have pur- 
chased without notice of any defenses against the same and have 
paid the consideration before notice of snch defenses. 
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; BURDEN OF PRoor. Where usury 
in the transaction is proved,a party who claims to have pur- 
chased the note before maturity for a valuable consideration 
must assume the burden of proof to show that he is a bona fide 
“purchaser. 


5. Res Adjudicata. Held, That the defense of former adjudica- 
tion was not sustained. 


Error to the district court for Gage county. ‘Tried 
below before Broapy, J. 


Griggs, Rinaker & Bibb, for plaintiff in error, cited : 
A. & N. RB. Co. v. Washhurn, 5 Neb., 124; Bd MR. 
Co. v. Lancaster Co., 7 Id., 38; Jones v. Seward Co., 10 
Id., 161; Ins. Co. v. Barnd, 16 Id., 90; RB. Co. v. Lund- 
strom, Id., 263. 


A. H. Babcock, contra, cited: Search v. Miller, 9 Neb., 
80; 1 Dan., Neg. Inst., sec. 812; 2 Id., sec. 1220; 1 Her- 
man, Est. and Res Ad., 24, 38, 40; Id., 1430-1; U. P. 
R. Co. v. McCarty, 8 Kan., 125; Wescott v. Brown, 13 
Ind., 83; Larwm v. Wilmer, 35 Ia., 244; Knowlton v. Par- 
sons, 10 Neb., 505. 


MAxweLt, Cu. J. 


This is an action upon a promissory note executed by 
Colby in favor of H. W. Parker. The answer of Colby 
is as follows: 

“ That he admits that on the 12th day of December, A. 
D. 1887, he made and delivered the promissory note set. 
forth in plaintiff’s petition, but he denies that on or about 
the 14th day of December, 1887, or at any other time 
before or subsequent to the maturity of said note, the said 
H. W. Parker transferred, indorsed, or delivered said 
promissory note to the plaintiff, and avers that the same 
was not indorsed by the said H. W. Parker, and that the 
plaintiff is not the holder or owner of the same, and that 
the said H. W. Parker is the real party in interest in this 
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suit, and the defendant further denies each and every other 
allegation in said petition contained. 

‘“‘Second—That on the 16th day of January, 1888, the 
plaintiff, C. L. Parker, commenced an action against this 
defendant in the county court of Gage county, Nebraska, to 
recover of and from this defendant the sum of $400 with ten 
per cent interest thereon from January 12, 1888, upon the 
promissory note sued upon in this action and set forth in 
plaintiff’s petition ; that thereafter the proceedings were had 
and done in said action so commenced against this defend- 
ant by said plaintiff as appears by Exhibit ‘A’ hereto an- 
nexed and made a part of this answer, which said Exhibit 
‘A’ is atrue copy of all the proceedings so had and done 
in said cause in the said county court of Gage county, Ne- 
braska. By reason whereof the defendant avers and 
charges that the plaintiff is estopped and barred from pro- 
ceeding further in this court. 

“'Third—That said note set forth in plaintiff’s petition is 
usurious; that a greater rate of interest than ten per cent 
was contracted for, received, and reserved in the said note; 
that the same was made by the defendant as a renewal of 
another note and included a large amount of illegal and 
usurious interest, wherein more than ten per cent interest 
was agreed upon and taken, amounting to the sum of $200, 
which amount is illegal, usurious, and should be deducted 
from the said note; that said claim upon which note was 
based, and for which it was given, was originally for lum- 
ber and supplies furnished by the said H. W. Parker, and 
that on a settlement thereof the sum of over $200 for lum- 
ber and supplies was included therein by mistake, the same 
being for lumber and supplies and material which were 
not furnished to the defendant, of all of which facts, both 
as to the matter of usury and the matter of materials, the 
plaintiff, C. L. Parker, had full knowledge long prior to 
the execution of said note, and by reason whereof the de- 
fendant is not indebted to the plaintiff in any sum what- 
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ever, and he asks that the same be set off against the 
plaintiff’s claim.” 

The reply is a general denial, 

On the trial of the cause the jury returned a verdict in 
> favor of the defendant in error for the sum of $446.10, 
upon which judgment was rendered. The jury also found 
specially that the note was not tainted with usury. Colby 
in his testimony had stated, in substance, that the original. — 
note was for $278; that the first note was dated in June, 
1882; that he had paid over $100 cash as interest on the 
note; that there were renewals from time to time, and that 
the present note was the principal and accumulated interest. 
‘The original debt appears to have been contracted for lum- 
ber, and he claims that there was a mistake in the account to 
his prejudice. He seems to have kept no account, and his 
testimony upon this point is not very definite. His testi- 
mony upon the other matters, however, is not denied, and 
it may therefore be accepted as true that he paid as interest 
on $278, in five years and a half, more than $222. This 
is far in excess of the rate of interest allowed by law, and 
the findings of the jury in that regard are against the clear 
weight of testimony. It is true that H. W. Parker, in his 
cross-examination, says: “I deny that there were any mis- 
takes in the bills rendered to said Colby, or that there was 
illegal interest charged or fraud iu his accounts or notes,” 
but this is not a denial of the testimony of Colby as to the 
amount of the original debt. 

It is denied in the answer that H. W. Parker indorsed 
the note in question and delivered the same to C. L. 
Parker, and neither the note nor the indorsement was in- 
troduced or offered in evidence. 

It is true that H. W. Parker, who was examined in 
California upon interrogatories and cross-interrogatories, 
testifies in answer to certain cross-interrogatories that he 
did indorse the note and deliver the same to the plaintiff. 
The character of the indorsement, however, is not de- 

36 
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scribed, nor any copy thereof given. It is apparent, if his 

testimony is true, that there is still better evidence in pos- 

session of the plaintiff, in the indorsement of H. W. Parker, 

and that should be produced. The indorsement itself 
must be proved so that the court may determine its char- 
acter and legal effect. 

Thus in Doll », Hollenbeck, 19 Neb., 639, the plaintiff 
had an assignment which was written on the mortgage 
before the maturity of the note, and the transfer was abso- 
lute, and yet the court, following an unbroken chain of 
authorities, held that while the equitable title to the paper 
passed to the assignee, and he could maintain the action, 
yet it was open to all the defenses which would have been 
available against the mortgagee. In that case the original 
note was usurious; there had been one or more renewals 
before the note had been assigned to the plaintiff, yet the 
defense of usury was held available. 

Third—But even if the indorsement was proved, and 
that C. L, Parker had paid the face value of the note, it 
must be made to appear that he is a bona fide purchaser, 
The undisputed testimony shows that he had been in the 
employment of H. W. Parker, and the firm of which he 
was a member, for the year 1887, and for several years 
prior thereto. As stated by H. W. Parker, “he attended 
to renting and collecting rents of my buildings, and col- 
lecting accounts and notes due me and due the firm of H. 
W. Parker & Son, or any other business I had for him to 
do.” 

Chancellor Kent, in Jewett v. Palmer, 7 Johns, Ch. [N. 
Y.], 65, says: ‘that to support the plea of a bona fide 
purchaser without notice the defendant must aver and 
prove not only that he had no notice of the plaintiff’s 
rights before the purchase, but that he had actually paid 
the purchase money before such notice. To the same effect, 
DeMott v. Starkey, 3 Barb. Ch. [N. Y.], 403; Blight’s 
Heirs v. Bank, 6 T. B. Mon. [Ky.], 192; 8. C., 17 Am. 
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Dec., 137; Jackson v. Me Chesney, 7 Cow. [N. Y.], 360; 8. 
C.,17 Am. Dec., 521; 2 Am & Eng. Ency. of Law, 444. 

Where usury in the original transaction, for which a 
negotiable note was given, is shown, a party who claims to 
have purchased the note before maturity for a valuable 
consideration must assume the burden of proof to show 
that he is a bona fide purchaser. (Darst v. Backus, 18 
Neb., 231; Savings Bank v. Scott, 10 Id., 86; Olmsted v. 
N. E. Mtge. Sec. Co., 11 Id., 492; Cheney v. Cooper, 14 
Id., 416; Evans v. De Roe, 15 Id., 631; Sedgwick v. 
Dizon, 18 Id., 545; Cheney v. Janssen, 20 Id., 128; 
Knox v. Williams, 24 Id., 63830; Lincoln Natl. Bank v. 
Davis, 25 Id., 376.) The plaintiff below falls far short 
of proving that he is a bona fide purchaser. 

The defense of former adjudication is not sustained. It 
appears that judgment had been recovered on the note in 
question in the county court of Gage county; that a tran- 
script thereof was duly filed in the office of the clerk of 
the district court, which became an apparent lien on the 
real estate of Colby, whereupon he brought an action to 
have the lien canceled and the judgment annulled upon 
the ground that the court had no jurisdiction, and a decree 
was rendered in conformity to the prayer of the petition. 
A transcript of the record of that case is before us, and it 
clearly shows that the judgment is placed on the ground 
that the county court had no jurisdiction. That judgment 
therefore is no bar to a recovery in this action. It is un- 
necessary to review the instructions. It is apparent that 
the judgment is wrong. It is, therefore, reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 
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Cass County Bank v. ADAM Bricker. 
{FILED May 18, 1892.] 


1. Negotiable Instruments: Derenses: Duress: ComPOUND- 
ING FELONY. There was testimony tending to show that oneS. 
had removed mortgaged property from the county without the 
consent of the mortgagee, for which he was arrested and impris- 
oned. The defendant and one W. thereupon signed a note with 
the mortgagor for the amonntof the debt and costs. Held, That 
the answer failed to state facts showing duress, or of compound- 
ing a felony, and that the proof failed to sustain either charge. 


2. : : : . The owner of property stolen 
or wrongfully taken may reclaim the same, or receive compen- 
sation for the injury sustained, and this compeusation may be 
by promissory note signed by sureties; and unless there is an 
agreement on his part to forbear the further prosecution of the 
case, or to suppress some of the evidence, the defense of com- 
pounding a felony will not be available agaiust the note. 


3. 


: SURETYSHIP. Held, That the testimony tends to show 
that the surety had received property from the principal and 
had assumed the payment of the debt. 


Error to the district court for Howard county. Tried 
below before Tirrany, J. 


Paul & Templin, for plaintiff in error: 


The defense of duress cannot be set up by a stranger or 
aurety. Before such defense will prevail, there must have 
‘been some consideration exacted for a corrupt agreement to 
not prosecute a felony. (Oak v. Dustin, 3 New Eng. Rep. 
{Me.], 614; Am. Crim. Law, sec. 10; Bishop, Contracts, 
494,720; Heaps v. Dunham, 95 IIl., 588; Taylor v. Cot- 
érell, 16 Id., 93). As to the defense of duress: Hilborn o. 
Bucknam, 3 New Eng. Rep. [Me.], 267; Oak v. Dustin, 
Id.,614; Taylor v. Cottrell, 16 Ill., 93; Bothwell v. Brown, 
51 I2d., 234, 
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Darnall & Kendall, contra, cited, contending that the 
defenses made were available to be a surety: Maxwell, Pl. 
& Pr. [5th Ed.], 672; Foley v. Green, 1 New Eng. Rep. 
[R. I.], 17. 


Maxwe ts, Cu. J. 


This action was brought on a promissory note as fol- 
lows: 
$344, Priarrsmouru, Nrs., July 7, 1883. 
“One day after date we jointly and severally promise to 
pay to the order of the Bank of Cass County three hun- 
dred and forty-four dollars, value received, with interest at 
ten per cent per annum from maturity until paid. Nego- 
tiable and payable at the Bank of Cass County, 
“Wiiiiam R. Saw. 
“ADAM BRICKER. 
“W.R. ANTHONY.” 


Bricker alone answered the petition, in which he evi- 
dently sought to allege the compounding of a felony. In 
the briefs, however, the defense is claimed to be duress— 
that is, that the note in question was executed under duress. 
On the trial of the cause the jury returned a verdict for 
the defendants, upon which judgment was rendered. It 
appears from the record that some time prior to the giving 
of the note in question William R. Shaw had executed a 
mortgage to a man named Sharp, upon certain personal 
property possessed by him; that Sharp transferred the 
mortgage and note accompanying the same to the plaintiff; 
that the defendant Shaw either sold the property or re- 
moved it from the county—the proof on that point is not 
very clear, nor is it material now. 

Tt also appears that Shaw was arrested on complaint of 
the plaintiff and placed in the jail of Cass county, ap- 
parently waiting an examination when the defendant, with 
one Anthony, gave a new note for the amount of the debt 
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and costs and the former note and mortgage were delivered 
up. There is some testimony tending to show that they 
were delivered to the defendant Bricker, but whether so 
delivered or not cannot affect this case. On the 4th of 
October, 1884, the defendant paid on the note in question 
the sum of $34.40, and October 17, 1887, the sum of $50. 
‘The remainder of the note is unpaid. 

See. 177 of the Criminal Code provides: “If any per- 
son shall take money, goods, chattels, lands, or other 
reward, or promise thereof, to compound any criminal of- 
fense, such person shall be fined in double the sum or 
value of the thing agreed for or taken, but no person shall 
be debarred from taking his goods or property from the 
thief or felon, or receiving compensation for the private 
injury occasioned by the commission of any such criminal 
offense.” 

Iu School District v. Collins, 41 N. W. Rep. [Dak.], 466, 
the defense was that the note was given to compound a 
felony. The court says: “In defenses of this kind, where it 
is sought to invalidate a written contract by parol evidence, 
it should be made to clearly appear that the arrangenient 
was in contravention of public policy. Vague and in- 
definite statements are not sufficient. The understanding 
or agreement relied on must be positive and certain, en- 
tered into and relied upon by both parties. 

“Says Judge Caldwell in Swann v. Swann, 21 Fed. Rep. 
[Ark.], 299: ‘No court ought to refuse its aid to enforce a 
contract on doubtful and uncertain grounds. The burden is 
on the defendant to show that its enforcement would be in 
violation of the settled public policy of this state or inju- 
rious to the morals of its people. Vague surmises and 
flippant assertions as to what is the public policy of the 
state, or what would be shocking to the moral sense of its 
people, are not to be indulged in.’ 

“Says the lord chief justice in Walsh v. Fussell, 6 Bing. 
[Eng.], 168: ‘To hold a contract void on the ground of its 


‘ 
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impolicy or inconvenience we ought to be clearly satisfied 
that the performance of it would be necessarily attended 
with injury or inconvenience to the public?’ 

“In Malli v. Willett, 57 Towa, 705, 11 N. W. Rep. [Ta.], 
661, one witness being asked what the consideration was, 
said that A wanted to prosecute B for adultery with his 
wife, and the note was executed so as not to have any fuss 
with him about it—to settle up the matter. The court held 
that the design to compound a criminal prosecution did 
not clearly appear, and that verdict should have been for 
the plaintiff. Says the chief justice: ‘An agreement is not 
void on this ground unless it expressly and unquestionably 
contravenes public policy and be manifestly injurious to 
the interest of the state.’ Iowa likens it to declaring a 
law unconstitutional and void. 

“Says Judge Cole, in Richmond v. Railway Co., 26 Ia., 
202: ‘The power of the courts to declare a contract void 
for being in contravention of sound public policy is a very 
delicate and undefined power, and, like the power to de- 
clare a statute unconstitutional, should be exercised only in 
cases free from doubt.’ 

“Tn Kellogg v. Larkin, 3 Pin. [ Wis. ], 123, the court says: 
‘Before a court should determine a contract which has been 
entered into in good faith, stipulating for nothing that is 
malum in se * * * to be void as contravening the 
policy of the state, it should be satisfied that the advan- 
tage to accrue to the public for so holding is certain and 
substantial, not theoretical or problematical. He is the 
safest magistrate who is more watchful over the rights of 
the individual than over the convenience of the public, 
as that is the best government which guards more vigi- 
lantly the freedom of the subject than the rights of the 
state.’ 

“Tn Johnston v. Allen, 22 Fla., 224, it was held that 
“Where a valid acceptance is transferred by the payee to a 
person under arrest for embezzlement, to enable him to 
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effect a compromise, and is given by him to the persons 
from whom he has embezzled to secure the payment of 
whatever sum might be due from him, the acceptance is 
not thereby made invalid as given to compound a felony, 
unless, in consideration thereof, the persons from whom he 
embezzled agreed to abandon the prosecution against him ; 
and even then the liability of the acceptor is not affected if 
he was not privy to the agreement.’ 

“In Barrett v. Weber, 125 N. Y., 18, it was held that a 
mortgage given by a married woman to secure the payment 
of goods stolen by her husband, is not void as given to 
compound felony, in the absence of any promise on the 
part of the mortgagees to forbear prosecution for the crime, 
or to suppress evidence tending to prove it; and in Schultz 
v. Catlin, 47 N. W. Rep. [Wis.], 946, where the felony was 
denied by the defendant, it was held a note given for the 
debt could not be avoided by the defense that it was given 
to compound a felony.” 

In order to establish the defense of compounding a fel- 
ony it must appear that there was an agreement not to 
prosecute the case or to suppress evidence tending to prove 
it. The owner of goods stolen has a right to receive com- 
pensation therefor. The person accused may be anxious to 
make restitution but be unable to pay at once, and hence 
must give security either personally or through his friends, 
and the mere fact that he is liable to be punished for the 
crime will not invalidate the obligation. This rule was 
established in Munduy v. Whittemore, 15 Neb., 647, and is 
believed to be sound law, and this disposes of the question 
of duress so strongly urged on behalf of the defendant in 
error. 

There are other reasons why the defendant Bricker is 
liable. We find the following letters in the record: 


“Sr. Paun, Nes., May 6, 1887. 
“Mr. J. M. Patterson, Plattsmouth—Dear Sir: Yours 
of the 3d at hand. I don’t blame you for writing mea 
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sharp letter. I ought to have wrote long ago. I made a 
settlement with William Shaw. He swapped his place for 
cattle and I took the cattle. I had to allow more for 
them than I could get for them now. I took them and 
am to pay Shaw. Mr, Anthony has got nothing, so I 
knew I would have the note to pay. I got 33 head of year- 
ling calves. I also had to furnish Shaw with $100 more 
money, so he owes me $100 yet. He had a loan on his 
place, so he has nothing left. It would be almost impos- 
sible for me to pay you now and will pay you as quick as 
Ican. I think can pay you soon, the interest at least. I 
can hardly ask you to wait any longer, but you know had 
it not been for me you would never got anything. Of 
course you have never got much yet, but you will get it, 
but I don’t want you to sue it, for I will pay it as soon as 
I can, for I can make the money out of the calves after 
awhile. Hope I can pay you soon, 2 
“Yours truly, ApaM Bricker.” 


“ATLANTA, NeEBR., February 21, 1887. 
“Mr. J. M. Patterson—Sir: I am trying to settle with 
Wm. Shaw. I have to take his place, and if I do I will 
have to ask wait on me till I can sell it. Please let it be 
till you hear from me. Will write soon. 
“ADAM BricKER.” 


These calves are shown to have been worth at the time 
of purchase at least $8 per head, and so far as we can 
judge the defendant, in consideration of receiving them, 
assumed the payment of the note. In no view of the case, 
therefore, can the judgment be sustained. The judgment 
is reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


.THE other judges concur. 


522 NEBRASKA REPORTS. [ Vou. 34 


Fall v. Glover. 


C.P. Fatn evr au. v. WinLtaM GLOVER. 
{FILED May 18, 1892.] 


Promissory Note: ParoL EVIDENCE AS TO CONSIDERATION. 
Ia an action upon a promissory note for $75 the makers admit- 
ted the makiug of the note, but alleged in substauce that they 
had sold a farm to the holder, who had assumed a mortgage 
thereon for $1,500; that this loau included two notes, each for $75, 
secured by a mortgage, a3 commissions for obtaining the loan, 
making the interest on the $1,500 in the aggregate nine per 
cent, which the holder had assumed to pay. Held, That the 
testimony should have been submitted to the jury. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


°A. Hardy, for plaintiffs in error, cited, contending that 
the excluded testimony was competent: Bliss, Code Pl., 
sec. 347; Dobson v. Pearce, 12 N. Y., 156; Grimes v. 
Sherman, 25 Neb., 848; 1 Jones, Mort., secs. 285, 287, 
and cases cited; Id., sec. 288, cases cited in note 6; An- 
thony v. Anthony, 23 Ark., 479; Pierce v. Robinson, 13 
Cal., 116; Schade v. Bessinger, 3 Neb., 140; Wilson o. 
Richards, 1 Id., 342; Doroin v. Jennings, 4 Id., 97. 


Griggs, Rinaker & Bibb, contra, cited: Mills v. Miller, 
4 Neb., 444; Clark v. BR. Co., Id., 469; Tracy v. Drahos, 
6 Id.,11; Humiltonv. Thrall, 7 Id., 219; Nindlev, Bank, 
18 Id., 247; Delaney v. Linder, 22 Id., 280; MeClure v. 
Campbell, 25 Id., 59. 


Maxwet., Cu. J. 
This action was brought in the court below on a prom- 
issory note for the sum of $75, with interest at ten per cent 


from January 4, 1888. 
The defendants below (plaintiffs in error) in their answer 
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admit the making of the note, but allege “that after Jan- 
uary 4, 1888, the defendants sold and conveyed the prem- 
ises described in said petition to this plaintiff, subject to a 
loan defendants had put thereon of $1,500, bearing nine per 
cent interest, which said loan was secured by mortgages on 
said premises and subject to the taxes thereon for the year 
1887, that became due and delinquent in 1888, and that 
said plaintiff bought said premises of these defendants sub- 
ject to said loan and mortgage indebtedness and subject to 
said taxes and agreed to pay the same as a part of the con- 
sideration of said premises. ‘That the note in question was 
given and secured by mortgage on said premises as a part 
of said loan and interest thereon at nine per cent, to-wit, 
to secure a part of said nine per cent interest, aud for no 
other purpose, which plaintiff well knew, and knowing the 
same he voluntarily paid said note after the same became 
due to said M. Carl Smith, who then owned the same. 

“Third—Defendants further answering allege that 
before the commencement of this action, and after these de- 
fendants had sold and conveyed the premises described in. 
defendants’ petition to plaintiff, and after plaintiff had as- 
sumed and agreed to pay said note as part of the mortgage 
indebtedness against said farm, and after plaintiff had as- 
sumed and agreed to pay the taxes on said premises as 
aforesaid, this plaintiff and defendant settled up for the 
purchase price of said land and all matters relative thereto, 
including said mortgage indebtedness, said note, and said 
taxes, and the plaintiff on said settlement paid these defend- 
ants the sum of about $1,800 as the balance due them for 
their interest in said land and premises.” 

The reply is a general denial. 

The testimony shows that the defendaut purchased a 
farm in Hamilton @unty from the plaiutiffs in error and 
assumed a mortgage thereon for $1,500. The theory of 
the plaintiffs in error is that the note in question, with 
one of equal amount, was given for commissions on the 
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$1,500 loan; that is, the loaning company was to receive 
seven per cent and the persons through whom the loan was 
effected were to receive two per cent, making nine per cent 
on the loan for five years, and that the defendant in error 
knew this to be the case and assumed the mortgage, or rather 
mortgages, making nine per cent interest. The court, how- 
ever refused to permit any evidence tending to show this 
state of facts and virtually instructed the jury to find for 
the defendant in error. In this we think the court erred. 
It is now well settled that the consideration for a deed 
may be shown by parol evidence even when it conflicts 
with that stated in the writing. Here it is simply a ques- 
tion of the consideration, viz., Were the notes and mort- 
gages in question a part of the $1,500 loan, and did the 
plaintiff below assume their payment? Those questions 
must be determined from the testimony, which it was the 
duty of the court to submit to the jury. 

The judgment is reversed and the cause remanded to the 
district court for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


W. C. Hitt v. Bus & Kipp, 
(FILED May 18, 1892.] 


1. Lost Instruments: Ev!DENCE. In an action upon a lost draft 
which it was claimed had been accepted by H., held, that the 
proof clearly and unequivocally established the existence of the 
draft and the acceptance thereof by H. 

2. Pleading: CONSIDERATION. That the question of consideration 
was not presented in an issuable form. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 
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or 


Pemberton & Bush, and L. IW. Colby, for plaintiff in 
error. 


Hazlett & Bates, contra: 


Tn an action onan instrument for the payment of money, 
a general denial is inconsistent with a plea of no considera- 
tion, and substantially admits the execution of the instru- 
ment. (School Dist. v. Holmes, 16 Neb., 486; Douglas v. 
Matting, 29 Ta., 498; Dinsmore v. Stimbert, 12 Neb., 
433.) 


Maxwe.t, Cu. J. 


This is an action upon a draft drawn by Fouts, Samuels 
& Co. on Hill, which it is claimed had been accepted by 
him. The draft was lost and the plaintiffs below tendered 
a good and sufficient bond of indemnity, The answer of 
Hill is in effect a general denial. On the trial of the cause 
the jury returned a verdict in favor of the defendant in 
error for the amount claimed aud judgment was entered on 
the verdict. 

It appears from the testimony that in the year 1886 
Fouts, Samuels & Co., of Blue Springs, were indebted to 
the defendants in error in the sum of $119.21; that Fouts, 
Samuels & Co., sold their stock of merchandise to the 
plaintiff in error, and that he gave them a note for $2,000, 
payable in 1887; that a number of claims against Fouts, 
Samuels & Co. were sent to the firm of Burk & Prout, of 
Blue Springs, for collection, and the claims were satisfied 
by acceptances of the plaintiff in error which were cred- 
ited upon the note before spoken of. Upon these matters 
there is no dispute. 

Mr. Prout testifies that the claim in this case was satis- 
fied against Fouts, Samuels & Co. in the same way, and in 
this he is corroborated by the entries made by him at the 
time in the collection register of the firm of which he was 
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a member, and by letter, and the testimony of several wit- 
nesses. 

James J. Kenny, the cashier of the defendants in error, 
testified: “About the 13th day of December, 1886, the 
plaintiffs received advice from the collection agency of R. 
G. Dun & Co. to the effect that they, R. G. Dun & Co, 
had received advices from their attorney, in whose hands 
they had placed the said account for collection, that the 
firm of Fouts, Samuels & Co. were indebted to W. C, 
Hill in quite an amount, and that the said W. C. Hill had 
purchased the stock and building from Fouts, Samuels & 
Co., turning in his, W. C. Hill’s, account against Fouts, 
Samuels & Co. as part payment and giving note for $2,000 
for the balance of the purchase money; that Fouts, Sam- 
uels & Co. were settling claims against them by giving or- 
ders on W. C. Hill, payable at the maturity of the note 
that W. C. Hill had given for the balance of the purchase 
money, the said W. C. Hill accepting these orders, and 
Fouts, Samuels & Co. were willing to arrange for the set- 
tlement of plaintiffs’ claim in this mauner; the plaintiffs 
agreed to accept this mode of settlement, and so instructed 
the collection agency of R. G. Dun & Co., in whose 
hands the account had been placed for collection; that on 
the 27th day of December, 1886, the plaintiffs received ‘a 
letter from the collection ageney of R. G. Dun & Co. 
wherein they state that they had accepted draft on W. C. 
Hill for $119.21, with interest at eight per cent, pay- 
able November 6, 1887, in settlement of plaintiffs’ claim 
against Fouts, Samuels & Co., which then made their 
claim against W. C. Hill and in the shape of an accepted 
draft.” 

The letter referred to is set forth in the record. There 
is also the letter of R. G. Dun & Co. to the defendants in 
error of December 27, 1886, saying that the claim against 
Fouts, Samuels & Co. had been settled by an accepted 
draft on W. C. Hill payable November 6, 1887, with in- 


+I 
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terest at eight percent. Also a letter of R. G. Dun & 
Co. of January 3, 1887, to Bub & Kipp, enclosing the 
draft to them, and the letter of Bub & Kipp of November 
1, 1887, to W. C. Hill, as follows: 
“ NovEMBER 1, 1887. 
“Mr. W. C. Hill, Blue Springs—Dear Sir: We have 
this day forwarded note made by Fouts, Samuels & Co. 
and accepted by you, to the Gage county bank for collec- 
tion and trust you will kindly protect same and oblige. 
“Yours, ete., Bus & Kipp. 
“Due November 6,” 


Mr. Prout testifies that the draft was drawn by Mr. 
Fouts or the junior member of the firm. Mr. Fouts tes- 
tifies that he did not draw the draft nor did any member 
of the firm to the best of his knowledge. The jun- 
ior member was not called as a witness, so that the 
denial is not sufficient. So in regard to Mr. Hill; he 
could not testify positively as what claims he had assumed 
nor how much money he had paid Fouts, Samuels & Co. 
in addition to the claims which he had assumed. Such 
evidence cannot overcome positive testimony, supported, as 
it is, by such corroborating proof. Considerable is said 
about the want of proof of consideration, but that ques- 
tion is not presented in issuable form and need not be con- 
sidered. It is evident that the verdict is the only one that 
should be rendered, and the judgment is 


AFFIRMED, 


THE other judges concur. 
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Hompoipt Drrvinc PARK Ass’N ET AL., APPELLEES, 
vy. W. F. STEVENS ET AL., APPELLAN'S. 


[FILED May 18, 1892.] 


1. Corporations: Issuz oF Stock: SHAREHOLDERS’ PRIOR 
RIGHT TO THE INCREASE. A corporation can issue ita stock 
only by direction of the corporation, and noless there are stipu- 
Jations in its charter to the contrary, its stockholders are en- 
titled pro rata to a preference in the purchase of the new stock. 


2. 


: INJUNCTION. Stock held to have been illegally 
issued and injunction properly granted. 


Appeat from the district court for Richardson county. 
Heard below before Broapy, J. 


C. Gillespie, for appellants, : 


E. W. Thomas, and R. 8. Malony, contra, cited: State 
v. Smith, 15 Pac. Rep. [Ore.], 386; Hartt v. Harvey, 32 
Barb. [N. Y.], 55; Morawetz, Corp., sec. 485, 512, 543; 
Webb v. Ridgely, 38 Md., 365; R. Co. v. Allerton, 18 
Wail. [U.8.], 233. 


MaxweELt., Ca. J. 


This action was brought in the district court of Rich- 
ardson county to restrain the defendants from exercising 
the duties of directors of the plaintiff and taking possession 
of the property. A demurrer to the petition was overruled 
in the court below, and the defendants electing to stand on 
the demurrer, judgment was entered in favor of the plaint- 
iffs as prayed. The only question is, Does the petition jus- 
tify the judgment? It is as follows: 

“The plaintiffs above named represent unto the court that 
they are all residents of Richardson county, Nebraska, and 
are now, and have been for several months past, members 
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of and stockholders in the Humboldt Driving Park Asso- 
ciation, a corporation incorporated under the laws of Ne- 
braska, with its place of business at Humboldt, in said 
county of Richardson ; the said corporation was incorpo- 
rated on or about June 29, 1886, at which time F. W. 
Samuelson, O. A. Cooper, E. K. Kentner, H. F. Hull, R. 
8. Malony, Jr., and five other persons who were residents 
of said county of Richardson, associated and incorporated 
themselves under the name aforesaid, with the place of 
business at Humboldt in said county, for the promotion 
and advancement of the breaking and development of 
horses by keeping a driving park and holding horse fairs 
and race meetings and other transactions of like nature 
pertaining to the general business of a driving park associ- 
ation, and the said corporation did then and there adopt 
articles of incorporation and had the same recorded in the 
office of the county clerk of said county; the said articles 
of incorporation contained, among others, the following 
provisions, to-wit: 

“Art. 4, The capital stock of the incorporation shall 
consist of $1,00, with an authorized capital of $5,000. 
At least one-fourth of the capital stock shall be paid in by 
the 1st day of August, 1886, and the balance at such times 
and places and in such amounts as the board of directors 
shall direct. 

“Art. 5. The stock shall be divided into shares of five 
dollars each. 

“Art. 8. The business and affairs of said corporation 
shall be conducted by a board of directors composed of 
nine stockholders, who shall elect from their number a 
president, vice president, secretary, treasurer, and such 
other officers as may be necessary to transact the business 
of the corporation. 

“Art. 9. Each share of the stock shall be entitled to one 
vote in all elections of directors for said corporation, and 
such elections shall be by ballot. 

37 
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“Art, 10. The annual election of directors by the stock- 
holders shall be on the second Friday of August of each 
year, etc. 

“The said articles of incorporation were duly recorded 
in the office of the said county clerk on August 7, 1886, 
and said association has been acting as a corporation there- 
under ever since that time. At the time said association 
so commenced business in 1886, by vote of its stockholders, 
authorized the issuing and sale of stock to the amount of 
$1,000, or 200 shares of stock at $5 each, and it actually 
issued over half of that number of shares, that is to say, 
about 115 shares, all of which were duly paid up in full 
and certificates for that number of shares were issued and 
delivered to the purchaser thereof. Afterwards, on April - 
11, 1889, the corporation, by a vote of its stockholders at. 
a meeting held for that purpose, increased its capital stock 
by authorizing the issuing of an additional number of shares 
sufficient with the number already issued, as above stated, 
to raise the capital stock to $2,500 in the aggregate, and no 
more. Under said authority, about 375 additional shares 
were issued and sold, and were paid for in full, and certifi- 
cates for that number of shares were issued and delivered 
to the purchasers thereof. Neither said corporation nor the 
stockholders thereof have ever issued or authorized any per- 
son to issue any other or additional shares of stock besides 
those above mentioned, and no others have ever been issued 
legally or by authority. On the second Friday of August, 
1889, at a meeting of the stockholders, the following named 
persons were duly elected directors, to-wit: R. S. Malony, 
Jr., who was afterward elected by said directors as president ; 
P. Y. Hays, afterwards elected in like manner vice presi- 
dent; E. K. Kentner, afterwards elected treasurer; A. H. 
Fellers, afterwards elected secretary, and also J. L. Linn, 
Ed. Dorland, W. F. Garver, John Power, and O. A. 
Cooper, and said directors and officers forthwith entered 
upon the duties of their offices, and have conducted the 
same ever since. 
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‘At a meeting of the stockholders held on the second 
Friday of August, 1890, for the purpose of electing offi- 
cers for the ensuing year, at which time there had been 
issued only 460 shares of stock in the aggregate, the fol- 
lowing proceedings were had: Some hours before suid elec- 
tion commenced said Pyle, for the purpose of defrauding the 
stockholders and illegally obtaining control of the corpora- 
tion and its business against the wishes of its stockholders, 
fraudulently induced Fellers, the secretary, to receive from 
him a draft for $2,400 as in payment of 480 additional 
shares which had never been authorized by the associa- 
tion, and also fraudulently induced him to keep said trans- 
action concealed from the directors and stockholders so 
that none of said parties had any knowledge that it was 
claimed that any such additional shares had been paid for 
or issued until the matter was suddenly sprung upon them. 
while the election was taking place, and when they were: 
taken by surprise and could not stop the proceedings, Said 
Pyle fraudulently caused those persons to be chosen tellers at 
the election, and after voting the 480 fraudulent votes caused 
the same to be received and counted as if they had been that 
number of legal and valid votes, said Pyle voted said 480 
illegal and fraudulent votes together with about 23 legal 
votes he owned, for the defendants to this petition named 
at the heading thereof, as directors of said association for the 
ensuing year; of the legal and valid shares and votes of the 
association only 409 were voted at that election, and a major- 
ity of those votes, as your petitioners have reason to believe, 
and do believe, were cast for the following named stockhold- 
ers as directors: Charles Nims, O. A. Cooper, R.S. Malony, 
Jr.,J. E. Kentner, W. O. Quick, P.W. Hayes, Ed. Dorland, 
W. F. Garver, and J. Collins. Your petitioners are unable 
to state the number of votes cast for said last named per- 
sons for the reason that when the counting of the votes 
cast began after the 480 illegal votes cast by Pyle, together 
with 23 legal votes owned by him, and not more than 34 
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other votes had been counted, a person, acting fraudulently 
with Pyle and at his instance claiming that said votes then 
already counted constituted a majority of the stock, moved 
that no further votes be counted and that the nine persons so 
voted for by Pyle and his fraudulent votes be declared elected 
as directors; said motion was put ‘viva voce’ and not by bal- 
lot, and said Pyleand those acting at his instance procured 
said motion to be declared carried and no other votes were 
counted and no record was made of them. If said fraudulent 
votes had not been counted and only the legal votes had 
been counted then the said persons so voted for said Pyle 
would have been defeated by a considerable majority and 
the other ticket, that is to say, the one containing the 
names above mentioned, as plaintiffs verily believe, would 
have been elected by a majority; until just previous to 
the beginning of said election the stockholders did not 
know that Pyle claimed to have said frandulent shares, no 
money for said fraudulent shares has ever been paid to 
.said corporation or its treasurer and uo certificates of such 
shares have ever been issued, and said corporation has 
never incresed its capital stock over $2,500 in the aggre- 
gate, nor authorized the issuing of such additional shares ; 
of all of the above facts said Pyle and defendants then 
and there had full notice and knowledge and he was then, 
and had been since April, 1889, a member of said corpo- 
vation and the owner of several shares; said association is 
the owner of a race track at Humboldt, a tract of land. 
containing twenty acres, fenced, and other buildings thereon, 
suitable for a race course, all worth about $3,000, on 
which, however, there is a mortgage for $700. The said 
Pyle and the other defendants have demanded from the 
secretary and treasurer of the association elected in 1889 
the books and records of the corporation, but the delivery 
thereof has been refused and they have not got possession 
of the same. If not enjoined the defendants will issue 
cevtificates for the said 480 illegal and fraudulent shares 
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and there is great danger that the same may get into the 
hands of innocent purchasers and become obligations of 
the corporation. Defendants threaten to tear down a part 
of the fence around the race track and thereby greatly in- 
jure the same. All of the above would be productive of 
great and irreparable injury to the stockholders and the 
association. There is also great danger that the defendant, 
if allowed to take possession of said land and property, 
will give race meetings and offer large premiums and 
purses for races and will thereby involve the association im 
debt or in expensive litigation, and that they will do other 
acts which will involve the association in trouble and liti- 
gation, thereby causing great and irreparable injury, ex- 
pense, and trouble. 

‘Plaintiffs further allege that the said directors elected 
in August, 1889, as above set forth, are the present officers 
of the association and that they hold over as such direct- 
ors, officers in consequence of no valid election having 
been held in August, 1890. Plaiutiffs therefore pray that. 
the defendants be enjoined from taking possession of the 
said race track, or the books or records, or any other prop- 
erty of the association, and that defendants refrain from 
interfering with the directors elected in August, 1889, as 
above stated, in the management of the business of the 
association ; also that the defendants be enjoined from issu- 
ing any certificates of stock or from doing any official act 
as directors of the association; that the court find that the 
defendants have no legal right to act as directors of the 
association. Plaintiffs further pray that a preliminary in- 
junction be issued forthwith restraining, defendants as 
above prayed and that on a final hearing said injunction 
be made perpetual] ; that plaintiff may have such other re- 
lief as equity and justice may require; that said Pyle be 
enjoined from negotiating or disposing of any certificate 
said defendants may have undertaken to issue, and that 
the same be adjudged fraudulent and void and be ordered 
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delivered up and canceled, and that the said last election 
be decreed void and a new election ordered.” . 

As the allegation of the petition for the purpose of the 
trial must be taken as true, it is therefore conceded that the 
association never authorized the issuing of the 480 shares 
of stock which Pyle sought to vote, and that, in fact, such 
shares were fraudulent and illegal; that a majority of the 
legal votes were cast against the defendants, and that, in 
fact, they were not elected. These facts being conceded, 
the judgment is right. The increase of capital of a corpo- 
ration is intended for the benefit of the joint owners and 
can be exercised only by the corporation itself, and in the 
absence of stipulations to the contrary in the charter, the 
original stockholders have a right to subscribe for and ho'd 
the new stock. 

The rule as stated by Angell & Ames on Corporations, 
sec. 554, is as follows: “If a part of the authorized capital 
stock of a corporation remains untaken at the time of its 
incorporation, the right to issue the remainder of it is a 
corporate franchise, held by the corporation in trust for the 
corporators, and it is to be disyosed of for the ben: fit of 
all; and the directors have no right to distribute such 
shares of stock among those of the stockholders merely who 
are not in arrears on the shares already takeu by them, and 
exclude those who are in arrears. And a share in the stock 
of a corporation, when only the least sum mentioned in the 
charter has been paid in, is a share in the power of increas- 
ing it when the trustee (the corporation) determines, or 
rather when the original shareholders (the cestuis que trust- 
ent) agree upon, employing the greater sum mentioned in the 
charter. The augmentation of the capital to the larger 
sum is supposed to be intended for the profit of the joint 
concern; the capacity under the charter to augment it is 
the virtue of their joint interest. If acorporation, in other 
wots, is created with the privilege of raising a stock not 
less than one sum, nor exceeding a certain greater sum, and 
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commence business with the smaller capital and it is after- 
wards decided by a vote to augment it to the greater, an 
original subscriber has, as a stockholder, a right to subscribe 
for and hold the new stock in proportion to his interest in the 
old stock.” The reason is plain. A number of persons 
relying upon the integrity of each other might be willing to 
become members of a corporation, while they would not 
become such members if the stockholders were unknown. 
This is particularly applicable iu case of small corporations 
like that of a driving park. The judgment of the court 
Lelow is right and is 
AFFIRMED. 


THE other judges concur. 


W. J. BANGHART ET AL. Vv. WILLIAM LAMB. 
[FILED May 18, 1892.] 


Appeal Bond: JupGmMENT AGAINST SuRETY. Where an action 
upon an account is tried before a justice of the peace and ap- 
pealed to the district court, and the judgment of the justice af- 
firmed, it is the duty of the district court to render judgment 
against both the principal debtor and the surety on the appeal 
undertaking. 


Error to the district court for Gage county. Tried 
lelow before APPELGET, J. 


E. O. Kretsinger, for plaintiffs in error, cited: Moore v. 
Kepner, 7 Neb., 291; Lininger v. Raymond, 9 Id., 40; 
Pratt v. Donovan, 10 Wis., 320. 


Griggs, Rinaker & Bibb, contra, cited: Deroin v. Jen- 
nings, 4 Neb., 100; Stevenson v. Anderson, 12 Id., 86; 
Singer Mfg. Co. v. Doggett, 16 Id., 611. 
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MaxweE.L., Ca. J. 


This action was brought by the plaintiffs against the 
defendant, and judgment rendered in plaintiffs’ favor. 
The defendant then appealed the case to the district court, 
where the judgment of the justice was affirmed. The 
court, however, refused to render judgment against the 
surety on the appeal undertaking, and this is the error 
complained of. 

In Lininger v. Raymond, 9 Neb., 40, and Moore v. Kep- 
ner, 7 Id., 291, it was held that when, on an appeal from a 
justice of the peace or county judge to, the district court, 
judgment is entered against the appellant, it may also be 
rendered against the surety on the appeal bond. In Moore 
v. Kepner the reason is stated that by becoming surety on 
the appeal undertaking the surety submits to the jurisdic- 
tion of the court and is concluded by the judgment. This, 
we think, is a correct statement of the law, and it will be 
adhered to. The judgment of the district court is reversed 
and the cause is remanded with directions to the district 
court to render judgment as indicated in this opinion. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Mary E. Ganvy v. Jouyy, Swan, Dew & Harpix 
ET AL. 


[FILED May 18, 1892.] 


1. Absconding Debtors: Actions Acatnst: Locus. An or- 
dinary action must be bronght in the conaty where the defend- 
ant resides, or service of sammons can be made upon him; but 
where a debtor absconds and an attachment is issued against 
his property the action may be brought in the county of his 
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former residence and where the debtor’s property may be 
found. 


: WHo ARE. In a legal sense a party absconds when he 
hides, conceals, or absents himself clandestinely with the intent 
to avoid legal process. 


Error to the district court for Johnson couuty. Tried 
below before APPELGET, J. 


E. W. Thomas, and D. F. Osgood, for plaintiff in error: 


The summons was served by reading, and this court has ; 
held such service insuflicient. (Newlove v. Woodward, 9 
Neb., 502.) Attachment is a statutory proceeding, and 
can be prosecuted only in the manner pointed out by stat- 
ute. (Miller v. Mason, 51 Ia., 239; Waples, Attachment, 
372.) A valid judgment against the principal defendant 
is essential to authorize a judgment against the garnishee. 
(Frisk v. Reigelman, 75 Wis., 499; 8 Am. & Eng. Ency. 
Law, 1245; White v. Lumber Co., 29 W. Va., 385.) A 
garnishee may avail himself of any defect in the proceed- 
ings in the original action which invalidates the judgment. 
(Beaupre v. Keefe, 48 N. W. Rep. [Wis.], 596; Streissguth 
v. Reigelman, 75 Wis., 212; Cota v. Ross, 66 Me. 161; 
Black, Judgment, sec. 295; Buggy v. Patt,35 N. W. Rep. 
[Ia.], 588.) 


8. P. Davidson, contra. 


Maxwe.t, Cu. J. 


This action was brought in the district court of Rich- 
ardson county by the defendants in error against the 
plaintiff in error, to recover against her as garnishee. 

It is alleged in the petition that the defendants in error 
recovered a judgment against one Charles N. Richardson, 
for the sum of $145.67 and costs taxed at $33.50, in which 
action M. E. Gandy was made garnishee; that she appeared 
and answered as such; that by her answer it appeared to 
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the court that before the serving of notice upon her she 
had taken possession of about 2,000 bushels of wheat be- 
longing to Richardson under a chattel mortgage thereon, 
executed to her by said Richardson, and the court ordered 
and adjudged that she should pay into court all the balance 
of the proceeds of said wheat over and above what was 
sufficient to satisfy her chattel mortgage. 

The plaintiffs then averred that said answer was unsatis- 
factory, and that she had in her possession of the proceeds 
of said wheat over and above the true amount of her mort- 
gage more than $500, and that she had failed to comply 
with the order of the coifrt to pay over such balance. 
Plaintiffs then asked judgment against M. E. Gandy for 
$189.36 and interest. 

In her answer, among other things, she denied each and 
every allegation of the petition, except that she had been 
served with a notice of garnishment. 

The case was tried to a jury, but afterwards, on motion 
of the plaintiff in error, the verdict was set aside and the 
second trial was to the court without the intervention of a 
jury, and the court found in favor of the plaintiffs below, 
and that there was due from defendant to plaintiffs the sum 
of $227.43. A motion for a new trial was filed by the 
defendant below, and the same being overruled, she brings 
the case to this court by petition in error. 

The principal contention of the plaintiff in error is that 
‘there was no valid judgment against Richardson. An ex- 
amination of the record shows that in June, 1888, an 
action by attachment was brouglit in the district court of 
Richardson county by the defendants in error against 
Charles N. Richardson, upon a promissory note and ac- 
count; that the ground of attachment was “that defendant 
has absconded with intent to defraud his creditors, and has 
removed and disposed of his property with the intent to 
defraud his creditors.’ Summons was issued to various 
counties and returned without service. It was afterwards 
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discovered that Richardson was in Custer county, and he 
was served with summons there. If this case rested upon 
the service of summons alone, such service would be in- 
sufficient, as an action must be brought in the county 
where the defendant resides or can be served. 

In this case, however, it is charged, and, so far as Rich- 
ardson is concerned, is not seriously denied, that he ab- 
sconded for the purpose of defrauding his creditors. To 
abscond, in a legal sense, means to hile, conceal, or absent 
one’s self clandestinely with the intent to avoid legal pro- 
cess. (Bennett v. Avant, 2 Sneed [Tenn.], 152; 1 Am. & 
Eng. Ency. of Law, 34 Drake on Attacliment, secs. 48-53.) 
It is not necessary to depart from the state. It may not be 
known for some time whether the debtor has, in fact, left 
the state or not, and that seems to have been the case here. 

The judgment against Richardson, therefore, is valid and 
is a protection to the plaintiff in error. It is unnecessary 
to notice the other errors assigned. The judgment is 


AFFIRMED, 


THE other judges concur. 


W. T. Barnetr v. H. ELuis er au. 


(Fi.ED May 18, 1892.] 


1. Account: ASSIGNMENT: CONSIDERATION. Where there is an 
absolute assignment of an account so that the assignor parts 
with his entire interest therein, as between the parties the 
amonnt of consideration therefor is not a material inquiry. 


: DEFENSES. If there was a defense to the 
account when assigned, and the assignee is 4 mere donee, the 
same defense may be interposed as if the action was by the as- 
signor. If the assignor claims as a bona fide purchaser and thé 
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rights of creditors are affected, the amvunt and kind of consid- 
eration become material. ° 


No defense having heen shown against 
the account, error of the court in restricting the cross-examina- 
tion of certain witnesses as to the consideration for the assign- 
ment held not prejudicial. 


4. Review. Evidence held to sustain the verdict, and there is no 
error in the record. 


Error to the district court for Pawnee county. Tried 
below before APPELGET, J. 


G. M. Humphrey, and H. C. Lindsay, for plaintiff in 
error, cited: 1 Greenleaf, 446; Cropsey v. Averill, 8 Neb., 
158. 


J. K. Goudy, contra. 


Maxwe tL, Cu. J. 


This action was brought upon an account for services 
rendered to the plaintiff in error by G..W. Collins, a phy- 
sician, The sum prayed for is $210.50 with interest from 
August 19, 1886. The action was brought by the defend- 
ants in error as assignees of the account. The defenses 
are as follows: 

First—That the assignees are not the real parties in in- 
terest. 

Second—A denial that Collins performed the services 
charged for. 

Third—That the services were carelessly, negligently, 
unprofessionally, and unskillfully performed, ete., and 
failed to effect a cure, and the doctor was guilty of betray- 

‘ing the secrets of his patient, etc, A large amount of testi- 
mony was taken on the trial and the jury returned a verdict 
‘in favor of the defendants in error in the sum of $257.51, 
upon which judgment was rendered, 

It is contended on behalf of the plaintiff in error that 
there is no sufficient proof of the assignment of the ac- 
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count to the defendants in error. We think differently, 
however. As between the parties any absolute transfer of 
all the interests of the assignor is sufficient to entitle the 
assignee to maintain an action on the claim. So that the 
assignment is absolute, and of the entire interest, the 
amount of consideration is not material. Where the rights 
of a creditor will not be affected a party may give an ac- 
count to another who may bring suit thereon. A mere 
donee, however, would take the account open to all the 
defenses which could have been made against it up to the 
time of assignment in the hands of the assignor. So if 
there are defenses against the account and the assignee 
claims to be a bona fide purchaser, the amount and kind of 
consideration become material, as showing the good faith 
of the transaction or the want of it. 

In the case at bar the cross-examination of the wit- 
nesses as to the consideration for the assignment is too re- 
stricted, and had any defense been shown to the account 
itself, would be cause for reversing the judgment. But no 
real defense is shown to the account. The visits charged 
seem to have been made, and this court cannot say that the 
charges are excessive. The question seems to have been 
fairly submitted to the jury and no objections are made to 
the instructions. The charge of negligence is not borne 
out by the testimony. ‘There is no error apparent in the 
record and the judgment is 


AFFIRMED, 


Tue other judges concur, 
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Star LusricatTing Orn Works v. A. D. WHITE. 
[FinED May 18, 1892.] 


Sale: BreacH oF WARRANTY: Waiver. In cn action upon an 
account for oil the answer was, in substance, that the goods were 
of an inferior quality and a warranty. It appeared that a con- 
siderable part of the oil had been returned and accepted ; that 
oil of the value of $26.05, to which no objection had been made, 
had been retained; that $5.39 had been paid on the account, in 
addition to the amount sold from the barrels returned. Held, 
That a verdict for the defendant would not be sustained. 


Error to the district, court for Boone county. Tried 
below before Trrrany, J. 


Charles Riley, for plaintiff in error, cited; Williams v. 
State, 6 Neb., 340; U. P. R. Co. v. Ogilvy, 18 Id., 643; 
Steele v. Russell, 5 Id., 216; Milton v. State, 6 Id., 144; 
Ballard v. State, 19 Id., 617; 1 Parsons, Contracts, 592 
and cases, 593; 2 Kent, 480; Benjamin, Sales, sec. 900; 
Milner v. Tucker, 1 C. & P. [Eng.], 15; stutter v. Blake, 
2H. & J. [Md.], 353; Reed v. Randall, 29 N. Y., 358; 
Hopkins v. Appleby, 1 Stark. [Eng.], 477. 


Albert & Gondring, contra, cited: Murray v. School 
Dist., 11 Neb., 438; Aultman v. Stout, 15 Id., 592; Muller 
v. Eno, 14 N. Y., 597. 


MaxweELt, Cu. J. 
This action was brought on an account, as follows: 


One barrel of white castor machine oil, 524 gal., 


At OB Cider seaieuses fades ap iereat nwo ded Ub uaiient $19 95 
One barrel sperm machine oil, 524 gal., at 30c...... 15 45 
One barrel lardoline, 514 gal., at 30c.............006 15 45 
One barrel castor machine oil, 54 gal., at 24c........ 12 96 


Two barrels of W. Va., 524 and 534, at 10c ...... 10 60 
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One-half barrel of Buckeye harness oil, 29 gul., 


at 55C......ceeeee de tedhws wigedcscitetedsetentarsereedveses $15 95 
One 30-gallon tank, free, one-half package......... 75 
$91 11 


On this account there is credited by the plaintiff $5.39 
and $41.64 for oil returned, the items of credit being as 


follows: 
“Orr Works. 


« Mr. A. D. White, St. Edwards, Neb—Dear Sir: 
We this day credit your account as follows: 


174 gal. white castor machine oil, at 38c.............. $6 65 
28 gal. Buckeye harness oil, at 55c...........-:0..0005 15 40 
34 gal. castor machine, at 24C............cseeeeeeececees 8 16 
38 gal. sperm Oil, at 300 ............ccscceeeseeaseeeeese 11 40 
One-half barrel..... cece cece eee teeeeeeeeeteeeeenes 75 

$42 36 
Less freight, 12c, and cartage, 60C..........0ee0seeees 72 

$41 64 

“ (Signed) Star Lusricatine Or, Works, 


“ Per S. E. L.” 


On the trial of the cause in the court below the jury re- 
turned a verdict for the defendant, upon which judgment 
was rendered. There is no dispute about the prices charged 
being the actual value agreed upon, the claim being that 
the oil was warranted to be of good quality, which it was 
not, and hence that the amount of oil for which credit is 
given was returned to the plaintiff and accepted by it. 
There is some dispute, however, as to the amount drawn 
from the barrels returned to the plaintiff, and that is a 
question for a jury, but there are some points upon which 
there is no controversy. It will be observed that the de- 
fendant retained one barrel of lardoline oil of the value of 
$15.45, and two barrels of W. Va. of the value of $10.60. 
These items amount to $26.05, upon which, according to 
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his own testimony, he has paid but $5.39. He is still in- 
debted for the balance of this sum at least. It may be 
said that the defendant has sustained damages to his busi- 
ness by reason of the inferior character of the oil, and 
therefore that he should recover. It is sufficient to say 
that the answer raises no issue of that kind and therefore 
it cannot be considered. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


WaLTER Brorgaers v. Reep & GERARD. 
(FILED May 18, 1892.] 


1. Sale: DreLrvery: FAILURE TO TENDER CASH PAYMENT. 
Where a party sold 150 fat cattle at three and one-half cents per 
pound to be delivered on a day named, and received $500 as 
part of the purchase price, the remainder to be paid upon the de- 
livery of the cattle, held, that the delivery of the cattle and 
pay ment therefor were concurrent acts and that the proof showed 
that the purchaser did not have the money with him to pay for 
the cattle although he may have had credit in a distant bank, 
and that he did uot offer to make paymeut in money. 


: MonEy ADVANCED BY PURCHASER FORFEITED BY 
SuBSEQUENT DEFAULT. If a purchaser has advanced money 
in part performance of a contract, and without fault on the part 
of the seller refuses to proceed, the seller being ready and will- 
ing to perform on his part all the stipulations of the agreement, 
the purchaser cannot recover back what he has paid. 


3. Instructions set out in the opinion, held, to be erroneous, 


Error to the district court for Thayer county. Tried 
below before Morris, J. 
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O. H. Scott, W. O. Hambel, S: L, Getsthardt, and Charles 
&. Lobingier, for plaintiffs in error: 


Where the purchase money is to be paid when the goods 
are delivered, the plaintiff must plead and prove that he 
was able, ready, and willing to pay the purchase money 
at the time and place of delivery. (2 Parsons, Con., 525*, 
677*; Topping v. Root, 5 Cow. [N. Y.], 404; Vail v, 
Rice, 5 N. Y.,156; Bronson v. Wyman, 8 Id., 188; Por- 
ter v. Rose, 12 Johns. [N. Y.], 209; Morton v. Lamb, 7 
T. R. [Eng.], 125; Rawson v. Johnson, 1 Kast [Eng.], 
203; Morrison v. Ives, 4S. & M. [Miss.], 660. The ver- 
dict is excessive and it is the duty of a reviewing court to 
correct the mistake. (Jennings v. Simpson, 12 Neb., 558; 
Fried v. Remington, 5 Id., 525.) The measure of dam- 
ages is the difference between the contract price and the 
market price at the time and place of delivery, without 
estimating probable profits. (French v. Ramge, 2 Neb., 
260, and cases; Goodrich v. McClary, 3 Id., 120; Markel 
v. Moudy, 11 Id., 213; Wasson v. Palmer, 13 Id., 378.) 
Hence the court erred in admitting evidence as to the price 
of cattle during the latter part of May and July. The 
court erred in admitting evidence against defendants’ ob- 
jection, as to expenditures by defendants in error for hir- 
ing hands, renting pasture, and other preparations, since 
there is no allegation that the defendants below had any 
knowledge of the same. (Johnson v. Mathews,5 Kan., 118; 
French v. Ramge, 2 Neb., 254; Sycamore Co. v. Sturm, 18 
Id., 215; Bridges v. Lanham, 14 1d.,369; Aultman v. Stout, 
15 Id., 586; Batchelder v. Sturgis, 3 Cush. [Mass.], 201; 
Hayden v. Cabot, 17 Mass., 169; Clark v. Moore, 3 Mich., 
55; 1 Sutherland, Damages, sec. 4, and cases cited ; Anson, 
Contracts, 310.) The court erred in preventing the cross- 
examination of Thos. Gerard by counsel for the defendant. 
(2 Rumsey’s Prac., 275; Langley v, Wadsworth, 99 N. 
Y., 61; Olive v. State, 11 Neb., 24; Stanton Co. v. Can- 

38 
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field, 10 Id., 387.) It was error to instruct the jury that 
the plaintiffs might break their contract, and still recover 
back the money advanced by them, unless the defendants 
could show damages to them as a result of such breach. 
(Green v. Green, 9 Cow. [N. Y.], 46; Battle v. Bank, 3 
N. Y., 88; Leonard v. Morgan, 6 Gray [Mass.], 412; 
Hansbrough v. Peck, 5 Wall. [U.S.], 506; Haynes v. Hart, 
42 Barb. [N. Y.], 58; Ellis v. Hoskins, 14 Johns, [N. Y.], 
363; App'eton v. Chase, 19 Me., 74; Dwinel v. Howard, 
30 Id., 258; Ex parte Barrell, In re Parnell, L. Rep., 10 
Ch. App. [Eng.], 512; Depree v. Bedborough, 4 Giff. 
{Eng.],479; Thomas v. Brown, L. R. 1, Q. B. Div. [Eng.], 
714; Lethbridge v. Kirkman, 25 L. J. [N. S.], Q. B. 
[Eng.], 89; Cleave v. Moors, 3 Jur. N. S. [Eng.], 48; 
Dowdle v. Camp, 12 Johns. [N. Y.],451; Abbott v. Draper, 
4 Denio [N. Y.], 51; Collins v. Coats, 17 Barb. [N. Y.}, 
471; Cobb v. Hall, 29 Vt., 510.) 


M. Savage, contra, cited, contending that the verdict was 
not excessive and should be upheld: A. & N. R. Co. v. 
Jones, 9 Neb., 71; Murphy v. State, 15 Id., 383; Jones 
v. Edwards, 1 Id., 170; Brown v. Hurst, 3 Id., 356; Me- 
Gatrick v. Wason, 4 O.St., 566; Seymour v. Street, 5 Neb., 
89; Converse v. Meyer, 14 Id., 190; Storms v. Eaton, 5 
Id., 459; Hverett v. Hobleman, 15 Id., 376; Durrell v. 
Hart, 25 Id., 610; Forbes v. Thomas, 22 Id., 541. 


MaxweE Lt, Cu. J. 


This is an action by purchasers against the seller to re- 
cover for an alleged failure to deliver 150 fat steers accord- 
ing tocontract. On the trial of the cause the jury returned 
a verdict in favor of the defendants in error for the sum 
of $1,000, upon which judgment was rendered. It appears 
from the record that Reed & Gerard, who were stockmen, 
entered into a written contract with the Walter Brothers, 
who were engaged in asimilar business, by the terms of which 
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the Walter Brothers agreed to deliver to Reed & Gerard, 
twelve hours off feed and water, 150 head of good, smooth 
grade native two and three year old steers, none to weigh 
less than 900 nor over 1,050 pounds, at Davenport, Neb., 
between April 20 and May 5, 1888, at buyers’ option. 
Reed & Gerard paid the sum of $500 on the contract at 
the time of its execution. The contract as at first executed 
expressed no price at which the cattle were to be delivered. 
Afterwards, by mutual consent, a clause was added fixing 
the price at three and one-half cents per pound, it appear- 
ing that this had been the price intended. Walter Broth- 
ers collected 152 head at their farm near Davenport, the 
place of delivery, and notified Reed & Gerard that they 
were ready to deliver. Gerard, in response to the notice, 
appeared and examined the cattle on the evening of May 
4; they were shut off from feed and water, Gerard assist-- 
ing in the operation, and were weighed early in the morn-- 
ing following; but Gerard did not take the cattle away 
with him. Thecattle were never taken by Reed & Gerard,. 
but remained in the possession of Walter Brothers for some 
months thereafter. 

Reed & Gerard, for their cause of action contend, that 
the cattle were not of the kind required by the written 
contract; that a large number of them would run in 
weight outside the limits specified in the contract; that the 
Walter Brothers did not have the requisite number of the 
size and weight for delivery at the place designated; and 
that for this reason, and no other, they refused to take 
the cattle and pay the balance of the purchase price; 
and for all of which they claim damages in the sum of 
$2,000. 

Walter Brothers, for their defense, maintained that after 
the original written contract had been signed they discov- 
ered that it would be extremely difficult to comply strictly 
with ita terms; that on the occasion when the clause ex- 
pressing the price to be paid was added, which was done 
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at Gerard’s request, this contract was modified by an oral 
agreement, according to which they were required to fur- 
nish cattle whose average weight only should be between 
900 and 1,050 pounds, and Reed & Gerard were to advance 
a further sum of $1,000 on April 1, and that Reed & 
Gerard rented a pasture of them for the sum of $275 to 
be paid on April 1; that they purchased and collected the 
cattle pursuant to this agreement, and had them ready for 
delivery ou the 4th day of May, 1888; that Gerard ap- 
peared and examined the cattle, and was well satisfied with 
them, and accepted them, but that Reed & Gerard had no 
money to pay for the cattle, and failed to pay or tender 
the amount which was then due, and they claim damages 
in the sum of $1,150. 

The plaintiffs, in their reply, deny that the original con- 
tract was ever modified orally inany way. In the first par- 
agraph of the petition the defendants in error allege “that 
at Davenport, Nebraska, on January 24, 1888, the de- 
fendants sold to plaintiffs the following described personal 
property, to-wit: 150 head of good, smooth grade two 
and three year old steers, none to weigh less than 900 
nor more than 1,050 pounds, for the sum of 34 cents per 
pound, said cattle to be delivered at Davenport, Nebraska, 
between April 20 and May 5, 1888, at the option of the 
plaintiffs, the plaintiffs paying to the defendants thereon at 
the time they purchased the same the sum of $500, the 
balance to be paid on the delivery of said cattle to the 
plaintiffs as aforesaid.” This is denied in the answer. 

J. J. Walters, one of the plaintiffs in error, testified that 
on the evening of May 4, Mr. Gerard came to take the 
cattle away on the next: day. THis direct testimony as to 
what was done is as follows: ‘“ He (Gerard) made a spe- 
cialty of chasing off every steer in the yard, and we went 
through the whole yard, and when we cane to orfe white 
headed stag I told him he need not take that under the 
contract, and then we had a dun steer weighing 700 pounds, 
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and I told him he need not take that, but he said he would 
rather have them, as he wanted to goaway. He said, “I 
will take the steers, every one that you have got.” 

Q. Did you have 150 besides these ? 

A. Yes, sir; I had 152 cattle. 

Q. What did you do then? 

A. Then after we went out there and after he consented 
to take these steers, and as we passed in through the gate 
he wanted us to stop, and when we came around he drew 
out a letter of some kind. I could not read it nor my 
brother could not read it, but he tried to explain what it 
was, and he said he would have to go to the bank to make 
arrangements, and I would have to go along to get this 
money to pay for the cattle, and between 4 and 5 o’clock 
I and Gerard went to the bank of Davenport, the People’s 
Bank, and when I came in I introduced Pratt to Gerard. 

Q. Who is Pratt? 

A. Cashier of the Davenport bank, and he told him he 
wanted to make some arrangements to pay for these cattle ; 
that they suited him. He said, “they suit me and are all 
right,” and Pratt and he had some conversation, and he 
handed that letter to Pratt, but he could not make out 
what it was; he could not make out what the signature 
was; he tried to read it himself. We suppose it was 
written in a hurry. 

Q. Go on and state the conversation. 

A. And then Pratt spoke up and said, “Gerard, what 
kind of cattle are these?” and Gerard spoke up and said, 
“They are a nice bunch of cattle, and I will take them,” 
and Gerard said he came up here to make some arrange- 
ments to get the money, and Pratt spoke up and said 
“You can get the money provided the Walter Brothers 
indorse your check,”’ and I said “I don’t indorse other 
people’s checks,” and him and Pratt talked a while then. 
I cannot recollect exactly what their words were. 

Q. Did he get the money? 


t 
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A. No,sir. He would not give him the money without 
I would indorse the check, and I would not indorse it. 

Q. What did you then, where did you go? 

A. I and Gerard went back to the feed lot, and Gerard 
ordered the cattle to be shut off from water and feed at 
4 o’clock. I told him I could not get any one to weigh 
the cattle at that time. He said, “ Well we will let it go 
until 6 o’clock.” Then Gerard ordered the water shut off. 
Gerard nailed up the trough, and after all that was done 
he said, “ Now this is according to contract, we want these 
cattle weighed early in the morning, so we can get off.” 

Q. Was this in the evening or morning? 

A. This was in the evening, on the 4th of May, 1888. 

Q. That was when you shut off the water? 

A. Yes, sir. They were to stand twelve hours off from 
feed and water. 

Q. State to the jury what Gerard said and did there at 
that time. 

A. He said this was according to contract, and he shut 
off the water. We furnished the board, and he nailed the 
water trough up, and after everything was done according 
to contract we went to supper, and that was the last done 
antil in the morning. 

Q. What time in the morning? 

A. At 6 o’clock. 

Q. What was done then? 

A. At 6 o’clock Gerard came up from town and ordered 
me to get out my hands to weigh the cattle, and I and 
Gerard and E. C. went up tlirough the yards, and Gerard 
stood between the lane that runs down by the water 
trough from the yard they were in, in the east yard, and 
from there to the north yard, and through that to the scale 
yard, and there we commenced weighing the cattle. There 
were no objections, and nothing said about it. We went 
on and weighed the cattle. We drove the cattle in the 
scale yard and F.. C. weighed them, and Gerard took the 
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weights, and there was nothing said until the cattle were 
all weighed. We went to the house and computed the 
amount, and I believe the amount was $5,049.10 that the 
cattle came to, and they had paid $500, which made 
$4,949.10 ($4,549.10). I told them it would take that 
money to move the cattle. 

Q. What did he say ? ° 

A. He said he didn’t have the money. Then he com- 
menced squirming. He said that I would not indorse the 
check, and that was the only way he would take the cattle. 

Q. Did he say that was the only way he could take the 
cattle? 

A. Yes, sir. 

He also testifies that the 152 head weighed 144,260. 
Mr. Gerard does not deny that he sought to raise the 
money to pay for the cattle, as shown by this testimony. 
He, in effect, admits it by offering to prove that they had 
the money in a bank at Superior. Under a contract of 
this kind the seller has a right to insist upon the cash on 
the delivery of the property, and he cannot be required to 
take a check or instrument which may require his indorse- 
ment and consequent liability to procure the money. 

The clear preponderance of the proof shows that the 
defendants in error were satisfied with thecattle and would 
have taken them if the plaintiffs had not insisted upon 
payment upon delivery. 

The court instructed the jury as follows: “If you find 
that the plaintiffs did not purchase such cattle on the re- 
fusal and neglect of the defendants to deliver the same 
under the contract, but that the plaintiffs had paid to the 
defendants as an advance on said contract any sums of 
money, and that the cattle were not delivered by the de- 
fendants under such contract, then the plaintiffs would be 
entitled to recover back from defendants such sums of 
money so paid them in advance on said contract, together 
with seven per cent interest from the time of the payment 
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of the same to the 17th day of the present month, whicl> 
is the first day of the term of this court, unless you shal} 
find, as alleged by the defendants, that such written con- 
tract was by mutual consent of the parties thereto so al- 
tered and changed that such delivery of cattle as contem- 
plated in the contract was not necessary, but that said 
written agreement was changed by an oral agreement, and 
delivered or tendered to said plaintiffs under said ora} 
agreement the cattle as by said oral agreement contem- 
plated, and that said defendants have suffered damages by 
the refusal or neglect upon the part of the plaintiffs to re~ 
ceive and pay for the cattle so delivered or tendered. 

“ Ninth—As a general rule, upon the neglect or refusal of 
a party to receive and pay for the goods and chattels enum— 
erated in the contract, the party so selling has a right to go 
upon the market and sell such goods and chattels, and his. 
damage would be the difference between the price obtained 
for said goods and chattels when so sold upon the market 
and the price agreed to be paid: for said goods by the per- 
son making a contract for the same, together with the costs, 
expenses of making such sale, and the expenses of keeping: 
and caring for such goods and chattels until the same was 
sold, with legal interest, would be the damage the party 
wonld be entitled to recover; or, the party may elect to 
retain such goods and chattels and recover from the pur- 
chaser such damages as he may have sustained by reasom 
of the failure on the part of a purchaser to comply witl 
the terms of his contract. 

“Tenth—If a party elect to retain such goods and chat- 
tels, it is incumbent upon him to show that he has sustained 
damage in fact; if he does not show that he has suffered 
damage by reason of the failure of a party to carry out @ 
contract, he cannot recover, but if he retain the goods an 
chattels and suffered no damage by reason of the non-ful- 
fillment of the contract, he will be required to return such: 
sum as he has received as advancement upon said contract, 
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together with interest on the same from the time that the 
contract should have been performed by the parties thereto.” 
These instructions are clearly erroneous, The rule is, that 
if a person. has advanced money in part performance of a 
contract and then refuses to proceed, the other party being 
ready and willing to perform on his part all the stipulations 
of the agreement, the former wil] not be permitted to recover 
back what he has advanced. (Chrisman v. Miller, 21 IIl., 
236; Hansbrough v. Peck, 5 Wall. [U.S.], 506; Green v. 
Green, 9 Cow. [N. Y.], 46; Buttle v. Rochester, 3 N.Y, 
88; Leonard v. Morgan, 6 Gray [Mass.],412.) As stated 
by Tiedeman on Sales, sec. 93: “ When there is no agree- 
ment for future payments the sale becomes a cash transac- 
tion, in which the delivery of the goods and the payment 
of the price are concurrent and interconditional acts. 
(Haskins v. Warren, 115 Mass., 533; Phelps v. Hubbard, 
51 Vt. 489.)” The judgment of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


CAROLINE J. LANDER ET AL. v. Otro ABRAHAMSON 
ET AL. 


[FILED May 18, 1892.] 


1, Pleading: Fraup. Where it is claimed that an administrators’ 
sale of real estate which has been confirmed, and a deed executed, 
was fraudulent, the facts constituting the alleged fraud should 
be set forth in a petition sworn to positively. 


2. Judgments: VacaTION AFTER TERM: GROUNDS, To author- 
ize the vacation of a judgment on petition after the term at 
which it is rendered it must be made to appear not only that 
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the judgment is fraudulent, but that the petitioner has a valid 
defense to the proceeding or action. 


. Ina proceeding to vacate the order of confirma- 
tion of an administrator’s sale of real estate, held, that all the 
proceedings leading up to and including the sale were regular, 
and the court did not err in overruling the application to vacate. 


Error to the district court for Kearney county. Tried 
below before GasLin, J. 


Marstan & Nevius, and Reese & Gilkeson, for plaintiffs 
in error, cited: Pope v. Hooper, 6 Neb., 185; Turney v. 
Young, 22 IIl., 253; Rorer, Void Jud. Sales, sec. 10; 
Morris v. Hogle, 37 Ill., 155; Huntington v. Finch, 3 O. 
St., 448; Hoard v. Hoard, 41 Ala.,590; Guy v. Pierson, 
21 Ind., 18; Johnson v. Johnson, 30 IIl., 215; Gerrard 
v. Thompson, 12 Ind., 636; Valle v. Fleming, 19 Mo., 
454; French v. Hoyt, 6 N. H., 370; Rankin v. Miller, 43 
Ta.,11; Mickel v. Hicks, 19 Kan., 578; Sibley v. Waffle, 
16 N. Y., 180; Winston v. McLendon, 43 Miss., 254. 


St, Clair & McPheely, contra, cited: Keene v. Sallenback, 
15 Neb., 200; Scudder v. Sargeant, Id., 102; MeClay v. 
Foxworthy, 18 Id., 295; Sheldon’s Lessee v. Newton, 3 O. 
St., 494-508 ; Paine’s Lessee v. Mooreland, 15 O., 436; 
Robb v. Inwin’s Lessee, Id., 700; Snevely’s Lessee v. Lowe, 
18 Id., 368; Benson v. Cilley, 8 O. St., 605; Trumble v. 
Williams, 18 Neb., 145; Seward v. Didier, 16 Id., 62; 
Seymour v. Ricketts, 21 Id., 240. 


Maxwe.., Cu. J. 


The court below overruled a motion to set aside an ad- 
ministrator’s sale of real estate which had been confirmed 
four years before, and a deed made to the purchaser. 
Twelve grounds are assigned in the motion, which in the 
conclusion we have reached need not be noticed at length. 
The first question presented is, Whether the question 
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sought to be presented can be raised by motion? We think 
not. The substance of the motion is that the sale of the 
land was unnecessary, and, therefore, a fraud on the minor 
children of the deceased. When it is claimed that a judg- 
ment has been obtained by fraud the proper procedure is 
by petition filed in the same case, setting forth the grounds 
upon which it is sought to vacate the judgment. This is 
to be verified positively, or accompanied by affidavits, and 
not sworn to upon information and belief, as the court will 
not consider the matter and imperil the rights of parties 
under the judgment without this certainty. It must appear 
that there is a valid defense to the proceedings, and that the 
judgment is fraudulent and wrong. If on a retrial sub- 
stantially the same judgment apparently would be ren- 
<lered, the judgment will not be vacated. But even if we 
treat the motion as a petition, it is insufficient in its state- 
ment of facts with the proof offered to justify the court in 
vacating the judgment. 

Second—The petition for the sale of the real estate is 
as follows: 

“Tn the District Court of Kearney County, State of 

Nebraska. 

‘“‘In THE MATTER OF THE 

EstaTE oF Perer O., 


LANDER, LATE OF SAID 
COUNTY, NOW DECEASED. 


Petition to sell real estate. 


“Your petitioner, Otto Abrahamson, respectfully repre- 
sents and petitions the honorable judge of the district 
court of Kearney county, Nebraska, that he is the legally 
appointed, duly qualified, and acting administrator of the 
estate of Peter O. Lander, late of Kearney county, state 
of Nebraska, now deceased ; that he was so appointed and 
qualified as such administrator on the 16th day of October, 
A. D. 1883; that the entire assets of said estate which 
came into the hands of your petitioner as such administra- 
tor was the sum of $696.50, and that there remains in his 
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hands thereof the sum of $69.61 undisposed of; that the 
debts outstanding, and including allowance to widow, 
against said estate, so far as the same can be ascertained, 
amount to the sum of $1,335, of which the sum of $626 89 
has been by him paid off, leaving a balance thereof still un- 
paid of $708.11; that said decedent died seized in fee sim- 
ple of the following described real estate situated in Kearney 
county, Nebraska, to-wit: The northwest quarter of section 
No. 18, in township 6, range 16 west, upon which there is a 
mortgage executed by said decedent in his lifetime for the 
sum of $300, due , 188—, and unpaid; that said dece- 
dent died seized in his own right of a contract executed by the 
Dnion Pacific Railway Company for the conveyance to said 
decedent of the following described lands in said Kearney 
county, Nebraska, to-wit: The south half of the south- 
west quarter of section 7, in township 6, range 16 west, 
upon which there has been paid the sum of $219.13, and 
there remains unpaid thereon the sum of $158.21; that 
the indebtedness of said estate remaining unpaid, including 
the aforesaid mortgage, is the sm of $1,166.32, or there- 
abouts, besides the costs and expenses of administration. 
He therefore asks an order for the sale of said aforesaid 
real estate, and for the purpose of paying off said indebt- 
edness, and authority and direction to properly and fully 
assign and transfer to the purchaser the aforesaid contracts 
of the U. P. Ry. Co. for deed, and for such other order as 
to the court may appear just and proper in the premises,” 

Upon this petition the proper orders were made and the 
sale took place and was confirmed and a deel made to the 
purchaser, and at every step of the proceedings the judge 
seems to have acted advisedly and with due care to the 
rights of the parties. 

In a new state like this, where lands rapidly appreciate 
in value in any particular locality after settlers have come 
in and made improvements thereon, values which five or 
ten years before may have been sufficient may scm to be 
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inadequate, yet creditors could not be asked or expected to 
wait for the increase in value of the estate. They are en- 
titled to what is due them within a reasonable time after 
their claims are allowed, and if the property sells for a fair 
price, considering the values of other property of like 
character in that vicinity at that time, it is all that can be 
required. 

There is testimony in the record tending to show that 
in the year 1856 the plaintiff Caroline C. Lewis was mar- 
ried to Peter O. Lander; that William Lander and Emma 
Lander are minor children of said parties; that the parties 
at the time of marriage resided in Illinois; that in the year 
1871 Caroline Lander obtained a divorce from her hus- 
band in that state and the custody of the minor children ; 
that Peter Lander afterwards removed to Kearney county, 
this state, and married Charlotte M. Lander; that on the 22d 
of September 1883, Peter Lander died and on the petition 
of the widow, Otto Abrahamson was appointed adminis- 
trator. There are a number of charges against the admin- 
istration, that he paid claims which had not been allowed 
against the estate, but we find no allegation that they were 
not proper claims for which the estate was liable. We 
cannot in this proceeding determine whether claims were 
properly or improperly allowed and paid, as the questions 
relate solely to the alleged fraud in the sale of the real 
estate and there is a failure to establish the same. The 
judgment is therefore 
AFFIRMED. 


The other judges concur, 
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SHerMaN Davis y. StaTE oF NEBRASKA. 
(FILED May 18, 1892.) 


Stare Decisis. Errors assigned overruled, and former judgment 
adhered to. 


REHEARING of case reported 31 Neb., 240. 


E. W. Thomas, and C. Gillespie, for plaintiff in error, 
cited: Monell v. Terwilliger, 8 Neb., 360; Post v. Garrow, 
18 Id., 682. 


George H. Hastings, Attorney General, contra, cited : 
Vollmer v. State, 24 Neb., 8838; Wharton, Homicide, 194 
and note; Caw v. People, 3 Neb., 369; Stewart v. State, 1 
O. St., 66; Parrish v. State, 14 Neb., 60; Bradshaw v. 
State, 17 Id., 147. 


MaxweE.t, Cu. J. 


An opinion was filed in this case in January, 1891, and 
is reported in 31 Neb. 240. A rehearing was granted 
upon certain instructions and the cause again submitted. 
We ee no reason for disturbing the verdict and judgment. 
It is unnecessary to review the facts or the law as stated 
by the court below. It is evident that the penalty is none 
too severe for the offense committed, The judgment is 


ADHERED TO, 


The other judges concur. 
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Luxcotn Rapip Transit Co. v. W. H. Ruxp.ue. 
' [FILep May 18, 1892.] 


1. Lis Pendens. Under section 85 of the Code, as it existed prior 
to 1887, where an action had been Lrought which affected the 
title or possession of real estate, and sammons had been served 
or publication made, third parties were charged with notice of 
the pendency of the action, and while the action was pending 
could acquire no interest in the subject-matter as against the 
plaintiff ’s title. 

: STaRE Ducisis. In the case of Little v. Giles, 25 Neb., 

313, and 27 Id., 179, it was decided that Miles had no interest in 

the property in controversy, and hence his grantees took no in- 

terest therein. 


2. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


J. R. Webster, for plaintiff in error. 


Sawyer & Snell, and Marquett, Deweese & Hall, contra, 
cited, on the question of lis pendens: Tilton v. Cofield, 93 
U.8., 164; Wright v. Smith, 11 Neb., 343; Harrington 
v. Latta, 23 Id., 100; McLlwrath v. Hollander, 39 Am. 
Rep. [Mo.]}, 484; Frye. Calhoun Co., 14 IIl., 132, 


MAXWELL, Cu. J. 


This is an action of eyectment brought in the district 
court of Lancaster county by the defendant in error against 
the plaintiff in error to recover possession of lots 7, 8, and 
9 in block 38, in Dawson’s addition to Lincoln. The 
answer of the defendant below is in substance a judgment 
in the United States circuit court. On the trial of the 
cause the jury returned a verdict in favor of Rundle, and 
for $100 damages, and a motion for a new trial having 
been overruled, judgment was entered on the verdict. 
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Rundle claims title through a conveyance from Editha J. 
Dawson, who derived title to the lots through the will of 
her husband, Jacob Dawson. A copy of the will is set out 
in the case of Little v. Giles, 25 Neb., 313. After the 
widow had conveyed all the lots in question and received 
the consideration therefor, she married again, whereupon 
the children assumed that the real estate reverted to them 
and they made a conveyance to Burr and Wheeler, who af- 
terwards conveyed to Giles, the father-in-law of Burr, and 
a non-resident of the state, who brought a number of ac- 
tions in the federal court to recover the possession. There- 
upon all, or nearly all of the purchasers of lots joined and 
brought an action in the district court of Lancaster county 
for an injunction to quiet their title and prevent a multi- 
plicity of suits. The prayer of that petition is as follows: 

‘Wherefore these plaintiffs pray that the judgment and 
decree of this court that the said defendants, and each and 
all of them, all persons claiming through and under them, 
or any of them, or acting or assuming to act by the an- 
thority or with the connivance of the defendants, or any 
of them, be restrained and enjoined during the pendency 
of this action from in any suit, action, or procceding at 
law, or in equity, on the courts of this state, or any other 
courts, assailing, traducing, or questioning the title or pos- 
session or right of possession of these plaintiffs, or any of 
them, in or to said lots, tract, or parcels of land, or any of 
them, or by such suit or proceedings, or in any other man- 
ner, to interfere with or question the possession of these 
plaintiffs, or any of them, or their tenants or other persons 
holding under them, or any of them, to any of said lots 
or parcels of lands, or to the rents, issues, profits, use, or 
occupation of the same, or any of the same, and that the 
said defendants, and each and all of them, be likewise re- 
strained during the pendency of this action, each and all 
of them, from executing, acknowledging, or delivering, or 
authorizing, advising, or conniving at the execution, ac- 
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knowledgment, and delivery of, or the recording or filing 
for record of any deed or pretended deed, or instrument of 
writing, conveying or incumbering, or pretending or as- 
suming to convey or incumber, or in any manner affect 
the title, occupancy, or possession or right of possession 
of said lots or parcels of land, or any of them, or interfer- 
ing with the same in any manner whatever. ‘That on the 
final hearing of this cause said injunction be made perpet- 
ual. 

“‘Second—aAnd the plaintiffs further pray that a certain 
pretended deed of conveyance bearing the date about Sep- 
tember 15, 1879, executed by the defendants William R. 
Dawson, M. C. Dawson, and M.S. Dawson as grantors, 
purporting to convey said lands to the defendant Lionel C. 
Burr and Hiland H. Wheeler, and now of record in the 
clerk’s office of Lancaster county, Nebraska; and also a 
certain pretended deed bearing the date about the 27th day 
of April, 1880, executed by the defendant Melita C. D. 
Tillman as grantor, and purporting to convey said lands to 
the defendant Giles, and now of record in said clerk’s 
office; and also a certain pretended deed of conveyance 
executed by defendants Albert L. Dawson and A, A. 
Knicely as grantors, and purporting to convey said lands 
to the defendants Burr and Wheeler; and also a certain 
pretended deed of conveyance executed by said defendants 
Hiland H. Wheeler and Lionel C. Burr, and purporting 
to convey said lands to the defendant Giles, and now of 
record in said clerk’s office, be each and all of them can- 
celed, set aside, and held for naught. 

“‘Third—That each and all of said plaintiffs be adjudged 
and decreed to have a good and valid and indefeasible title 
in fee simple of the several lots, tracts, pieces, and parcels 
of land so held and owned by them as aforesaid, free and 
clear of all claims, liens, demands, interest, title, or in- 
cumbrances of the said defendants, or any of them, or of 
any person claiming through or under them, or any of 

39 
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them, and for such other or different judgment, order, «e- 
cree, or relief as in equity and good conscience ought to be 
rendered herein.” 

This action was brought on the 27th of January, 1882, 
and a temporary injunction allowed as prayed, which in- 
junction seems to have continued in force until final judg- 
ment and alleged in substance that the title had been 
collusively transferred to Giles; that it was not a bonc 
fide transfer, but made for the purpose of removing the 
cause to the federal courts ; that Burr and Wheeler were the 
real owners of the Jand, and that the federal court had no 
jurisdiction. This action was removed by Giles into the 
circuit court of the United States. Issues were joined and 
proof taken which showed beyond question that Giles was 
not a bona fide purchaser but merely clothed with appar- 
ent ownership for the purpose of removing the cause. After 
the decision in the circuit court the case was taken to the 
United States supreme court, where, on the Ist day of No- 
vember, 1886, the judgment of the circuit court was re- 
versed, the court holding that the United States circuit 
court had no jurisdiction and it was remanded to the state 
court for further proceedings. Soon after this decision was 
rendered Giles transferred all the lots in controversy to one 
Miles, a relation of Burr, who at once commenced a num- 
ber of actions in ejectment in the federal court, which court 
had been directed to remand the cause for a number of the 
very same lots which were in litigation in the cause to be 
remanded. The cases seem to have been pressed to a speedy 
determination in that court before the action in equity in 
regard to the same lots could be heard in the state court. 
Judgments were rendered in favor of Miles in the eject- 
ment cases. Soon afterwards a hearing was had in the 
district court of Lancaster county. This matter is dis- 
tinctly put in issue by the 20th paragraph of the supple- 
mental answer of Giles ef al. in the case of Litile et al. v. 
Giles, which is as follows: 
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“And these defendants further say that on the day 
of December, 1886, the said Giles made, executed, and de- 
livered to one Frank M. Miles a warranty deed of all the 
lots claimed in said petition by the said Elizabeth and 
Josiah Paden, lot 5 in block 31; and A. J. Sawyer, lots 
5 and 6 in block 30; and John A. Buckstaff, lots 5 and 6 
in block 29, lots 7, 8, and 9 in block 32, lots 5, 6, 7 and 
8 in block 35, lots 1 and 2 in block 36; and Elizabeth 
Chase, Jots 10, 11, and 12 in block 30; and William Rundle, 
lots 7,8, 9,10, and 12 in block 38; and Helen Weber, lots 
1, 2, 3, 4, 5, 6, 7, 8,9, 10,11, and 12 in block 43; and the 
said Frank M. Miles duly commenced his action in eject- 
ment in the circuit court of the United States for the dis- 
trict of Nebraska, and such proceedings were had and done 
in said several actions in said court that on the 3d day of 
July, 1887, after a due regular trial, a judgment was ren- 
dered in said several actions against al] the said last named 
persons and in favor of Frank M. Miles, grantee of the 
defendant Giles, and among other things said judgment is. 
that the said Miles was seized in fee of all the said prem- 
ises and the said persons herein last named did unlawfully 
keep the said Miles out of the possession thereof, which said 
judgment is now in full force and effect, unreversed and 
unappealed from, and a complete bar to any pretended claim 
of title or cause of action herein.” 

The trial was had in the state court on the 14th day of 
December, 1887, and a decree rendered for plaintiffs, that 
part in favor of Rundle being lots 7, 8, 9, 10, 11, and 12 
in block 38, in Dawson’s addition to South Lincoln, “and 
all lots or parcels of land hereinbefore mentioned.” The 
‘ease was thereupon brought into this court, where the judg- 
ment of the district court was affirmed. Afterwards a 
further application was made to this court, which is reported 
in 27 Neb., 179, the title of Rundle to the lots in question 
being confirmed. 

Section 85 of the Code as it existed when the action of 
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Little v. Giles et al. was brought is as follows: ‘When the 
summons has been served, or publication made, the action 
is pending, so as to charge third persons with notice of its 
pendency, and while pending, no interest can be acquired 
by third persons in the subject-matter thereof as against 
the plaintiff’s title.” Miles, therefore, merely stepped in 
the shoes of Giles. He acquired no greater rights. The 
rule as to purchasers pendente lite is thus stated by Black 
on Judgments: “It is a general rule that a purchaser of 
property (except negotiable paper before maturity) who 
buys pending a litigation concerning it, comes into privity 
with his vendor, so as to be bound by the judgment in that 
suit the same as if made a party of record. We appre- 
hend it is well settled that he who purchases property 
pending a suit in which the title to it is involved, takes it 
subject to the judgment or decree that may be passed in 
such suit against the person from whom he purchases. 
That he purchased bona fide aud paid a full consideration 
for it will not avail against such judgment or decree. Nor 
will he be permitted to prove that he had no notice of the 
suit. The law infers that all persons have notice of the 
proceedings of courts of record. The law is that he who 
intermeddles with property in litigation does it at his 
peril, and is as conclusively bound by the results of the 
litigation, whatever they may be, as if he had been a party 
to it from the outset. It is on this principle that the pur- 
chaser of mortgaged premises, taking title after the insti- 
tution of a foreclosure suit, is bound by the judgment of 
foreclosure rendered against the mortgagor, although such 
purchaser is not made a party to the suit. So one who 
becomes the purchaser and assignee of a mortgage pending 
a suit to set the same aside as void for fraud, thereby comes 
into the same position as if he were a co-defendant of 
record and hence, in subsequent proceedings between such 
purchaser and any of the actual defendants, the judgments 
in that suit is conclusive as to the same question of fraud 


or 
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again arising. The plaintiff in the action need not make 
such purchaser a party or otherwise notice his purchase. 
If the latter desires to defend the suit he must make him- 
self a party to it in some proper manner, as, in equity, by 
supplemental bill, before it terminates. In a late case it 
is said that the purpose of the rule is to keep subject-mat- 
ter of the litigation within the power of the court until 
the judgment or decree shall be entered, since otherwise, 
by successive alienations pending the suit, the judgment or 
decree could be rendered abortive and impossible of exe- 
cution.” (2 Black on Judgments, sec. 550.) 

Mr. Freeman, in his valuable work on Judgments, sec. 
191, has stated the rule and some of the reasons therefor 
with great force and clearness as follows: ‘‘ Besides the 
nominal parties to a judgment or decree, many others are 
brought within its influence and made to respect its com- 
mands and to abide by its settlements. Prominent among 
these parties are all those persons who have brought them- 
selves within the principles involved in the law of lis pen- 
dens. The rules applied to third persons becoming inter- 
ested in the subject-matter in litigation by acquiring the 
title of one of the parties to the controversy, pendente li‘e, 
have been explained and justified upon the assumption 
that those rules were based upon notice, actual or cori- 
structive. It has been said ‘that all people are supposed 
to be attentive to what passes in courts of justice,’ and that, 
from being attentive, they must be informed of the various 
matters in process of litigation in those courts. But the 
more reasonable view is that the law of lis pendens is not 
based upon presumptions of notice, but upon a public policy 
imperatively demanded by a necessity which can be met 
and overcome in no other manner. ‘It is a careless use of 
language which has led judges to speak of it (lis pendens) 
as notice because it happens to have, in some instances, a 
similar effect with notice.’ The justice of the court would 
be wholly evaded by aliening the Jands after subpoena 
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served, and the suitor subject to great delay, expense, and 
inconvenience without any certainty of at last securing his 
interest. In fact, the doctrine of lis pendens, as understood 
and enforced at common law, does not seem to have re- 
quired even such constructive notice as would in all cases 
put a man of ordinary sagacity on his guard, or as would 
have enabled him to ascertain whether the property in 
which he desired to acquire an interest was involved in liti- 
gation. The commencement of lis pendens dated from the 
service of the subpoena, though it was not returnable until 
the next term. No lis pendens existed until the bill was 
filed, yet the filing being made, the lis pendens, by relation, 
was considered as in force from the service of the subpcena. 
Under such a system it might frequently happen that a 
man would be bound by a suit, whose object he could only 
conjecture, no means of information being accessible; that 
every man should be presumed to be present in the courts 
and attentive to their proceedings, is a most unnatural pre- 
sumption—a fiction not merely improbable, but impossi- 
ble, since by no human power can one man be at all times 
in attendance upon the several tribunals of his country, in 
which claims to specific property are determined. But the 
necessity of the rules of lis pendens is so apparent and 
so unavoidable, that the early existence and continued 
application of these rules were indispensable to a wise 
public policy. If, during the pendency of any action, 
at law or in equity, the claim to the property in con- 
troversy could be transferred from the parties to the 
suit so as to pass to a third party unaffected either by 
the prior proceedings or the subsequent result of the litiga- 
tion, then all transactions in our courts of justice would, 
as against men of ordinary forethought, prove mere idle 
ceremonies. A series of alienations protracted into the 
boundless future would forever preclude the prevailing 
party from obtaining that to which he had vindicated his 
claim. The necessity of lis pendens and the perils which 
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it was designed to avert were thus forcibly stated by 
Chancellor Kent in a case which is regarded as a pioneer 
in the United States on the subject on which it treats and 
which enjoys the distinction of being quoted and approved 
in every part of our country (Murray v. Ballou, 1 Johns. 
Ch., 566): ‘The counsel for the defendants have made 
loud complaints of the injustice of the rule, but the com- 
plaints were not properly addressed to me, for if it is a 
well settled rule I am bound to apply it, and it is not in 
my power to dispense with it. I have no doubt the rule 
will sometimes operate with hardship upon a purchaser 
without actual notice, but this seems to be one of the cases in 
which private mischief must yield to general convenience, 
and most probably the necessity of such a hard application 
of the rule will not arise in one out of a thousand instances ; 
on the other hand we may be assured the rule would not 
have existed and have been supported for centuries if it 
had not been founded in great public utility. Without 
it, as has been observed in some of the cases, a man upon 
the service of a subpoena might alienate his land and pre- 
vent the justice of the court. Its decrees might be wholly 
evaded. In this very case the trustee had been charged 
with a gross breach of his trust and has been enjoined by 
the process of the court six months before the sale in ques- 
tion from any further sales. If his subsequent sales are 
to be held valid, what temptation is held out to waste 
the trust property and destroy all the hopes and interests 
of the cestui que trust? A suit in chancery is in such cases 
necessarily tedious and expensive, and years may elapse, as 
in this case, before the suit can be brought to a final con- 
clusion. If the property is to remain all this time subject 
to his disposition, in spite of the efforts of the court to pre- 
vent it, the rights of that helpless portion of the commu- 
nity whose property is most frequently held in trust will 
be put in extreme jeopardy. To bring home to every pur- 
chaser the charge of actual notice of the suit must from 
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the very nature of the case be in a great degree imprac- 
ticable.’” 

The transfer to Miles was made during the continuance 
of and in violation of an order of injunction of the district 
court. Under our Code, Miles was charged with notice of 
the action and took the conveyance subject to the decision 
in the state court of the case of Little v. Giles, and as that 
was decided adversely to him he is bound by that decree. 
The plaintiffs in error have no greater rights than were 
possessed by Miles, and have no title to the property im 
controversy. ‘The judgment of the district court is right 
and is 


AFFIRMED. 


THE other judges concur. 


SuickLeE H. & H. Iron Co., cross-APPELLEES, V. WIL- 
LARD KENT ET AL, CROSs-APPELLEES; CRETE I. 
& 1. Co. ev AL., CROSS-APPELLANTS. 


[FiLeD May 18, 1892.] 


1. Supreme Court Practice: Cross-aAPPpEAL: FILING TRAN- 
script. Where a party appeals to the supreme court and a 
transcript is filed within the time fixed by statute, the transcript 
is available to both parties, and if a cross-appeal is taken, may 
be used on the hearing of such cross-appeal, and the failure to 
serve notice, required by the rule, will not justify the court ip 
dismissing the cross-appeal upon the voluntary dismissal by the 
appellant of his appeal. 


: FATLURE TO MOVE FOR ANEW TRIAL. The fail- 
ure of a plaintiff in error to move for a new trial in the district 
court, while it will prevent a review of the proceedings on the 
trial, is not ground to strike the proceedings in error from the 
files. 
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: APPEAL: ERRorR: ELECTION. Held, That no sufficient 
cause was shown to justify the court in requiring the cross-ap- 
pellant to elect as to the form of his action. 


Motion to dismiss cross-appeal, quash bill of excep- 
tions, and compel an election. 


J. R. Webster, for the motion: 


The appeal sought now to be docketed here is in no sense 
a ‘‘cross-appeal,” because it does not affect appellants Kent 
and Tarr. (Emerick v. Armstrong, 1 O., 513; Ewers v. 
Rutledge, 4 O. St., 210; Lowrenz v. Penn, 10 W. L. J. 
{O.], 75; Glass v. Greathouse, 20 O., 512; Hamilton v. 
Whitney, 19 Neb., 307.) An appellant may dismiss his 
appeal, notwithstanding his adversary has also appealed. 
(Berggren v. R. Co., 23- Neb., 620; Latham’s Appeal, 9 
Wall. [U. S.J], 145; Bacon v. Lawrence, 26 IIl., 58; 
Goodenow v. Perry, 12 Ia., 350; Fall River R. Co. v. 
Chase, 125 Mass., 483.) Appeal is not a common law, 
but a statutory remedy, and the statute must be strictly 
complied with. (State v. Meeker, 19 Neb., 450; R. Co. v. 
Van Dusen, 6 Id., 161; 3 Bouvier, Inst., 70; Wilcoa v. 
Saunders, 4 Neb., 572.) 


Chas. Offutt (John L, Webster with him), contra: 


The decree was an entirety, and filing the complete tran- 
script of the record by any one was a filing by all who 
. excepted to the decree. (Wolf v. Murphy, 21 Neb., 472; 
Curten v. Atkinson, 29 Id., 619; Hapgood v. Hillis, 11 Id., 
131; Carlow v. Aultman, 28 Id., 675.) Filing the tran- 
script perfected the appeal. (Giford v. R. Co., 20 Neb., 
542; BR. V. BR. Co. v. Linn, 15 Id., 234; Schuyler v. 
Hanna, 28 Id., 601; Benson v. Michael, 29 Id., 131.) 
As to the petition inerror: Smith v. Gibson, 25 Neb., 514; 
White v. Blum, 4 Id., 557; Cook, Stockholders, sec. 124; 
Parker v. Courtnay, 28 Neb., 605. A bill of exceptions 
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will never be quashed for want of motion for new trial. 
(Pheniz Ins. Co. v. Readinger, 28 Neb., 587; Bradford 
vo. Higgins, 31 Id., 192; Scott v. Waldeck, 11 Id., 526; 
Donovan v. Sherwin, 16 Id., 1380; Seward v, Klenck, 30 
Id., 775.) 


MaxweE .t, Cu. J. 


This case is submitted on a motion as follows: 

“Now comes Willard Kent and Horace G. H. Tarr, 
copartners as Willard Kent & Co., John Lanham and Jo- 
seph R. Webster, Bothen & Rodemaker, and Z. Waterman 
and move the court: 

“ First—To dismiss the appeal claimed to be taken by 
Crete Improvement & Investment Company, Johnson & 
Stevens, John R. Johnson and George D. Stevens, for the 
following reasons: 

“1, Because they did not, on or prior to July 14, 1891, 
nor within six months prior to January 14, 1891, docket 
their appeal in this court as required by law. 

“2. Because they did not, within the said period of six 
months after the decree, file any transcript of the record 
in this court. 

3, Because they did not, within said period of six 
months, issue any notice of appeal herein. 

“‘Second—The said Willard Kent and Horace G. H. 
Tarr, copartners as Willard Kent & Co., Lanham & Web- 
ster, Bothen & Rodemaker, and Z. Waterman further move 
the court to strike from the files of this court in the pro- 
ceedings had and taken by petition in error by said Crete 
Improvement & Investment Company, Johnson & Stevens, 
plaintiffs in error, the bill of exceptions of the evidence 
heard in the district court upon the following grounds: 

“1, That said Crete Improvement & Investment Com- 
pany, Johnson & Stevens, made no motion for new trial in 
the district court, and the bill of exceptions is, in this court, 
therefore, impertinent and not subject to review. 
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“2. Because said bill of exceptions was not served upon 
John Hawke, the defendant in error, nor on his counsel, 
he being one of the parties in the district court, and the evi- 
dence cannot be reviewed as to him, and therefore cannot 
be reviewed as to any of the defendants, 

“ Third—The defendants joining in this motion further 
move the court to require said Crete Improvement & In- 
vestment Company, Johnson & Stevens, to elect in which 
manner they will proceed, whether they will stand upon 
and proceed in error, or whether they will stand upon and 
proceed under their claim of appeal, for the following rea- 
sons: 

“1, That a proceeding in error is a distinct action, orig- 
inating in this court, and is not the action brought in the 
<listrict court, and an appeal is a further step in the same 
action brought in the district court, so that said Crete Im- 
provement & Investment Company, Jolinson & Stevens, 
vex and harass these defendants with two distinct actions 
and proceedings, one at law in error, and claim also to have 
pending the former action in equity on appeal, both prose- 
cuted at the same time of and concerning the same contro- 
versy. ° 

“2, Unless said Crete Improvement & Investment Com- 
pany, Johnson & Stevens, do elect, these defendants move 
the court that both proceedings be struck from the docket 
and dismissed at their costs.” 

There are three points contained in the motion: First, to 
dismiss the appeal for the reasons stated ; second, to dismiss 
the proceedings in error, and third, to require the appellants 
to elect, ete. The question presented in the first ground of 
the motion is this: May a party in an action, who has 
taken a cross-appeal, avail himself of the transcript of the 
appellant? ‘he question has been decided by this court a 
number of times, and always in the affirmative. In Tay- 
lor v. Cowrtnay, 15 Neb., 190, the action was brought by 
Courtnay to recover the possession of lot 18 in block 56, 
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in the city of Lincoln. Manning, a former owner, was per- 
mitted to intervene. On the trial a decree was rendered 
in favor of the defendant. The plaintiff appealed, and it 
was held that the interests of the parties were so joined 
together that the appeal of Taylor brought the case up as 
to Manning. This phase of the case is not referred to in 
the opinion, because it was settled on a preliminary hearing. 
In U. P. Ry. v. Marston, 22 Neb., 721, a transcript was 
filed by the appellee within thirty days, and it was held 
that the court thereby acquired jurisdiction, and the same 
rule was applied in Johnson v. Van Cleve, 23 Neb., 560. 
In R. V. RB. Co. v. Linn, 15 Neb., 234, it was held that 
where each party appealed to the district court, a motion by 
the defendant to dismiss the plaintiff’s appeal for want of 
notice thereof would be overruled. In the late case of 
Reynolds v. Dietz, ante, p. 265, it was held that where 
the interests of all the parties were so connected that the 
appeal brought up the whole case, the failure to serve the 
bill of exceptions upon the several defendants so that 
no unfair means had been resorted to, to obtain the same, 
was not sufficient cause for quashing the bill of excep- 
tions. 

Second—In an action at law, in order to obtain a review 
‘ of the proceedings on the trial, it is necessary that a mo- 
tion for a new trial be filed and overruled. There may be 
material defects in the pleadings, however, which may be 
taken advantage of without such motion and thus all the 
relief desired obtained. The court will not therefore dis- 
miss the proceedings in error because of the failure to file 
such motion. 

Third—We do not understand that the mere filing of 
assignments of error changes the character of the action. 
This, while not necessary, is frequently done in equity 
cases in order to show the points relied upon. The object 
in both proceedings is to obtain a review of the action of 
the trial court and the correction of such errors as may 
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appear in the record. It is clear that this is a cross- 
appeal and no election is necessary. It is evident that the 
grounds assigned were not well taken and the motion is 


OVERRULED. 


The other judges concur. 


Jounx Wixson v. J. E. SHIPMAN, 
([Fitep May 18, 1892.] 


1. Summons: RETURN: CONTRADICTION. The return of an offi- 
cer on a summons, that he had personally served a copy of the 
same on the defendants, may be contradicted and disproved by 
the defendant; but it must be clear from the evidence and cir- 
cumstances that the return is untrue, otherwise it is the duty of 
the court to sustain it. 


2. Judgments: InJuncrion. To authorize the enjoining of a 
judgmeut it must appear that there is a good defense to the 
merits and that the judgment is contrary to equity and good 
conscience. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Calkins & Pratt, for plaintiff in error, cited, contending 
that the judgment was conclusive and could not be attacked 
collaterally: Johnson v. Jones, 2 Neb., 1383; Keybers v. 
McComber, 67 Cal., 395; Michels v. Stork, 52 Mich., 260; 
Lees v. Wetmore, 58 Ia., 170; Gregory v. Bovier, 77 Cal., 
121; McCurdy v. Baughnait 43 O., 78; Cunterans Co. 
v. Boyd, 113 Pa. St., 52. 


R..A. Moore, contra, cited, as to contradicting the re- 
turn: McRoberts v. Lyon, 44 N. W. Rep. [Mich.], 163; 
Michels v. Stork, 52 Mich., 260; Starbuck v. Murray, 5 
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Wend. [N. Y.], 148; Culver’s Appeal, 48 Conn., 165; 
Cooper v. Sunderland, 3 Ia. 114; Mastin v. Gray, 19 
Kan., 458; Harlow v. Pike, 3 Greenl. [Me.], 438; Ainge 
v. Corby, 70 Mo., 257; Bigelow v. Stearns, 19 Johns. 
[N. Y.], 39; Barber v. Winslow, 12 Wend. [N. Y.], 102; 
People v. Cassels, 5 Hill [N. Y.], 164. 


MaxweELL, Cu. J. 


This is an action to enjoin a judgment of a justice of 
the peace. The court below found that there had been no 
personal service on the defendant and enjoined the judg- 
ment. It appears from the record that in December, 
1888, Moore & Shipman were engaged in business on 
North Sixteenth street in the city of Omaha; that this 
store was in charge of Miss Allen; that on the 8th of that 
month a bill for merchandise for the sum of $227.59, fur- 
nished by O. R. Tennis & Co., was presented to Moore & 
Shipman at their place of business; that no objection was 
made to the bill itself, but it was claimed by Mr. Moore. 
that time had been given for a part of the claim, and, 
therefore, he refused to pay the same. He then drew a 
check in the name of Moore & Shipman in favor of him- 
self for the sum of $69.85, and, with a Mr. Robertson, 
who had the claim for collection, went to the bank and 
drew that sum and paid the same; that Mr. Robertson 
notified Moore & Shipman that he understood the entire 
claim to be due and that he would bring suit for the 
remainder. There seems to have been an agreement that 
they would accept service. Mr. Robertson thereupon be- 
gan an action for the balance of the account and 
took the summons to the store of Moore and Shipman 
and began to write an acceptance of service on the sum- 
mons, when in consequence of some statement of Mr. 
Moore he was induced to call an officer to serve the 
summons. He found a constable at the door of the store 
and handed him the summons to serve, both Moore and 
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Shipman being then in the store. The constable testifies 
that he went immediately into the store and served the sum- 
mons, and his return on the same is in due form. On the 
return day of the summons Moore and Shipman failed to 
appear, and the justice rendered judgment against them 
for the sum of $158 and costs. A transcript of the judg- 
ment was then filed in the district court and an execution 
issued thereon, which was levied upon certain real estate 
of Shipman, who thereupon brought this action to enjoin 
the judgment upon the sole ground that he had not been 
served with summons. It may be conceded that the ju- 
risdictional facts alleged in the record of a judgment of a 
court of inferior jurisdiction may be controverted. (First 
Natl, Bank of New Haven v. Balcom, 35 Conn., 351; Cul- 
ver’s Appeal, 48 Id., 165; Cooper v. Sunderland, 3 Ia., 
114; Sallady v, Bainhill, 29 Id., 555; Mastin ». Dun- 
can [Gray], 19 Kan., 458, annotated in 17 Am. Law. Reg., 
U.S., 564; Harlow v. Pike, 3 Greenl. [Me.], 438; Ainge v. 
Corby, 70 Mo., 257; Bigelow v. Stearns, 19 Johns. [N. Y.], 
39; People v. Cassells, 5 Hill [N. Y.], 164; Barber v. 
Winslow, 12 Wend. [N. Y.], 102; Relyea v. Ramsay, 
2 Id., 602; Porter v. Bronson, 29 How. Pr. [N. Y.], 
292; Adams v. Saratoga & W. BR. Co., 10 N. Y., 328; 
12 Am. & Eng. Ency. of Law, 148c.) 

In a proper case a judgment will be enjoined where it 
was rendered against a defendant without service of pro- 
cess. (10 Am. Ency. of Law, 902.) In the case at bar, 
however, the evidence of want of service is not sufficient 
to overcome the return of the officer, corroborated as it 
is, by circumstances. Thus it is clearly shown that both 
of the parties were in the store when the officer entered, 
and thus the opportunity of service was had, and the re- 
turn of service made with a charge presumably for two 
copies of the summons. The officer also was a witness 
and testified in this case that he served the summons upon 
both defendants. ‘To offset this we have the testimony of 
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Shipman, that service was not made, and of Moore, that 
it was not made in his presence. Upon this testimony, 
considering all the cireumstances, we do not think suf. 
ficient is shown to justify the court in holding that there 
was no service. 

But there is another reason why the judgment should be 
reversed. The principal object of vacating a judgment is 
to permit an opportunity for a full examination of the 
matters in controversy; therefore, if the defendant ask to 
have a judgment against him set aside, he must allege, and 
if necessary prove, that he has a valid defense to the action. 
In Gerrish v. Hunt, 66 Ia., 682 [24 N. W. Rep., 275], it 
is said: “This relief (by injunction) will not be granted if 
it appear that the party holding such void judgment has a 
valid claim whereon it was rendered, to which there is no 
defense. The general principle underlying the jurisdic- 
tion is that it must be against conscience to execute the 
judgment sought to be enjoined. Therefore, if there is no 
evidence of a defense on the merits, or that the judgment 
is contrary to equity and good conscience, it will not be 
enjoined. (High on Inj., sec. 86; Ableman v. Roth, 12 Wis., 
90.) No defense is either alleged or proved in this case. 
The judgment is therefore reversed and the action 


DISMISSED. 


THE other judges concur. 


Raymonp Bros. & Co. v. T. H. MILLER ET AL, 
[FILED May 18, 1892. ] 
Instructions. He/d, That an instruction, set out in the opinion, 


should have been given, and that the court erred in ita instruc- 
tions, 
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Error to the district court for Saline county. Tried 
below before Morris, J. 


Cornish & Tibbets, and G. M. Lambertson, for plaintiff 
in error, cited: Jones, Chat. Mtgs., secs. 492, 496, 801, 
803; Pecker v. Silsby, 123 Mass., 108; Dwight v. Lumber 
Co., 36 N. W. Rep. [Mich.], 752; Clapp v. Campbell, 124 
Mass., 50; Landon v. Emmons, 97 Id., 37; Ruggs v. Barnes, 
2 Cush. [Mass.], 591 ; Hart v. Burch, 21 Neb., 709; Har- 
vis v. Lynn, 25 Kan., 281; Campbell v. Wheeler, 69 Ia., 
588; Wylder v. Crane, 53 IIl., 490. 


F. I. Foss, and George H. Hastings, contra, cited: Lin- 
inger v. Herron, 18 Neb., 450; Id., 23 Id., 197; Jones, 
Chat. Mtgs., sec. 435; Charter v. Stevens, 3 Denio [N. 
Y.],35; Morris Canal & Banking Co. v. Fisher, 1 Stockt. 
{N. J.], 667; Same v. Lewis, 1 Beas. [N. J.], 323; Hree- 
man v. Freeman, 17 N. J. Eq., 47; Bird v. Davis, 14 ¥d., 
468; Forbes v. Parker, 16 Pick. [Mass.], 462; Welch v. 
Whittemore, 25 Me., 86; Googins v. Gilmore, 74 Am. Dec, 
[ Me. ],472; McConnell v. Leighton, 74 Me., 415, and cases; 
Pratt v. Stiles, 17 How. Pr. [N. Y.], 221; Haskins v. 
Kelly, 4 Abb. Pr. N.S. [N. Y.], 73; Stoddard v. Denni- 
son, 7 Id., 315; Coe v. Cassidy, 72 N. Y., 138; Atkins v. 
Hosley, 3'T. & C. [N. Y.], 326. 


MaxweELt, Cu. J. 


The defendants in error are secénd mortgagees of a 
stock of general merchandise in the city of Crete and 
brought an action against the plaintiffs in error, who were 
the first mortgagees of said property, to recover the sum of 
$2,609.43, and on the trial of the cause the jury returned a 
verdict in favor of the defendants in error for the sum of 
$815.48, upon which judgment was rendered. 

The chattel mortgage under which the plaintiffs in error 
claim title is as follows: 


40 
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“ Know all men by these presents, that Prongcr & Clarey, 
of the county of Saline and state of Nebraska, in consider- 
ation of the sum of twenty-nine hundred and forty-seven 
dollars to me in hand paid by Raymond Bros. & Co., of 
‘Lincoln, Nebraska, party of the second part, the receipt 
whereof is hereby acknowledged, have bargained and sold, 
and by these presents do grant and convey, unto the said 
party of the second part, his heirs and assigns, ete., the 
following goods, chattels, and property, to-wit: The entire 
stock of goods, wares, and merchandise, consisting of dry 
goods, groceries, clothing, queensware, wooden and willow 
ware, boots and shoes, hats and caps, notions, glassware, 
tobacco and cigars, four glass show-cases, oue office desk, 
one hard coal stove, refrigerator, ninety feet of non-explo- 
sive lamps, three sets of counter scales, four twine holders, 
one dry goods displayer, one broom displayer, one oil tank 
(100 gallon), and all other fixtures and appliances used in 
the business of said Pronger & Clarey, all contained in a 
certain brick building, and the cellar of the same, situated 
on lot 17, block 148, in the city of Crete, Saline county, 
Nebraska. 

“The above described chattels are now in my possession, 
are owned by me, and free from incumbrances in all respects : 

“To have and to hold the same forever; and I, the said 
party of the first part, will forever warrant and defend the 
same against all persons whomsoever; upon condition, 
however, that if the said Pronger & Clarey shall pay to 
the said Kaymond Bros. & Co., his heirs, assigns, ete., his 
certain promissory note dated July 24,1888, and described 
as follows, to-wit: One for twenty-nine hundred and forty- 
seven dollars, payable one day after date, with interest at 
the rate of ten per cent per annum from date, according to 
the tenor thereof, then these presents to be void, otherwise 
in full force and effect. And I, the said Pronger & Clarey, 
do hereby covenant and agree to and with the said Ray- 
mond Bros. & Co. that in case of default made in the pay- 
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ment of the above mentioned promissory note, or any part 
of it, or in case of my attempting to dispose of or remove 
from said county of Saline the aforesaid goods and chattels, 
or any part thereof, or if at any time the said mortgagee, 
or his assigns, should feel unsafe or insecure, then, and 
in that case, it shall be lawful for the said mortgagee, 
or his assigns, by himself or agent, to take immediate 
possession of said goods and chattels wherever found, the 
possession of these presents being his sufficient author- 
ity therefor, and to sell the same at public auction or pri-- 
vate sale, or so much thereof as shall be sufficient to pay- 
the amount due or to become due, as the case may be, witlr 
all reasonable costs pertaining to the taking, keeping, ad-- 
vertising, and selling of said property, together with the 
sum of $ as liquidated damages for non-fulfillment of 
contract, the money remaining, after paying said sums, if 
any, to be paid on demand to the said party of the first part. 
“We hereby waive the required notice of sale by adver- 
tising and agree to give possession of the above stock to 
said mortgagees at once. 
“Witness my hand and seal, this 24th day of July, 1888. 
“ All alterations or changes above before execution. 
“ PRONGER & CLAREY. 
“J. T. PRONGER. 
“Jas. P. CLAREY. 


s¢ Witness: 
“WrRANK CoLeMAN: 
“LL. WH. Dennoy.” 


The principal contention is that the plaintiffs in error 
sold the goods at private sale and for an inadequate price. 
The testimony tends to show that the mortgagors had 
been in business for several years; that a‘part of the goods 

at least were somewhat shop worn and out of date. 

The court, however, refused to give the following in- 
struction: ‘You are instructed that the jury, in arriving 
at a conclusion as to the fair and reasonable value of the 
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goods covered by the mortgages in question, should con- 
sider the circumstances under which they were sold; the 
fact that they were forced on the market; whether there 
was a demand for the goods; the character of the same, 
whether shelf and time worn, whether in or out of style or 
season; the time of year when sold; and if you find that 
such sale was made in good faith, without intent to sacrifice 
and slaughter the same, and the price realized was, under 
all the circumstances attending the case, a fair and reason- 
able one, then your verdict should be for the defendants,” 
This in our view should have been given, with the excep- 
tion of the direction to find for the defendants, as the 
right to so find must in any event be determined from the 
evidence as to the value of the goods taken by the plaintiffs 
in error. The instruction therefore was too broad and the 
court did not err in refusing to give the same. 

The court also gave the following: 

“Thirteenth—If you shall find that the plaintiffs were 
bona fide mortgagees of this stock of goods subsequent and 
inferior to the defendants, and the defendants were aware 
of the claim of the plaintiffs, and you shall not find that 
the plaintiffs herein agreed and consented to defendants’ 
selling the stock in question at private sale, and you further 
find that the defendants did take possession of the personal 
property in question and sold the same in any other man- 
ner than that prescribed by the statutes read to you, then 
they are required to account to these plaintiffs for the full 
market value of that stock of goods at the time they so took 
possession of said goods and sold or otherwise disposed of 
the same. 

“ Fourteenth—The full market value of such stock of 
goods and merchandise you can only ascertain by the testi- 
mony of witnesses, of the value of whose testimony you 
are the sole judges. 

“Fifteenth—If you, from the evidence, find for the 
plaintiffs, then from the evidence you should determine the 
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full market value of the stock of goods and merchandise of 
Pronger & Clarey, at Crete, at or about the 25th day of 
July, A. D. 1888, and from this amount you should de- 
duct the amount of the defendants’ mortgage, and the bal- 
ance would be the amount the plaintiffs would be entitled to 
recover, together with seven per cent thereon from the 25th 
day of July, A. D. 1889, to the first day of this term of 
court, to-wit, October 14, 1889.” 

Under these instructions nothing could be allowed for ex- 
penses in making the sale. ‘The testimony tends to show 
that in order to obtain a mortgage the plaintiff had as- 
sumed a large amount of the debts of Pronger & Clarey ; 
and, so far as appears, all parties acted in good faith. Such 
being the case, we think a reasonable amount should have 
been allowed the plaintiffs for conducting the sale, and the 
jury should have been so instructed. The judgment of 
the district court is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


In RE FuLLer. 
[FILED May 18, 1892.] 


1. Penitentiary Imprisonment: TERM Dates From SeEn- 
TENCE. Under section 518 of the Cyiminal Code the term of 
imprisonment of one sentenced to the penitentiary dates from 
the sentence and not from the delivery of the prisoner to the 
warden of the penitentiary. 


2. : UNDER THE “ Goop Time ACT,” where the sentence does 
not exceed two years, and no charges are registered against the 
prisoner, he is entitled to a deduction of one-sixth of the term 
of imprisonment, viz., two months for the first and second years, 


and in the same proportion for fractional parts thereof. 
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ORIGINAL application for a writ of habeas corpus. 


Reese & G.lkeson, for petitioner. 


MAXWELL, Cu. J. 


The relator presents a petition for a writ of habeas cor- 
pus as follows: 


“That he is unlawfully deprived of his liberty by Dan 
Hopkins, the warden of the state penitentiary in the county 
of Lancaster, in this state, and alleges the facts in regard 
to such detention to be: That on the 8th day of May, 
A. D. 1890, in a cause then pending in the district court of 
Lancaster county, Nebraska, wherein the state of Nebraska 
prosecuted your petitioner upon an information for the 
crime of forging a check for the payment of the sum of 
$15, and wherein the state of Nebraska was plaintiff and 
your.petitioner was defendant, the said state recovered a 
judgment of conviction against your petitioner, by which 
it was adjudged that your petitioner should be confined in 
the state penitentiary at hard labor for the term of four- 
teen months, and that sentence was pronounced against 
him on said day by said court, your petitioner being then 
and on said day, and at said time, personally present in 
said court, and its officer, the sheriff of said Lancaster 
county, and that he has ever since said time been deprived 
of his liberty and confined in prison by virtue of said 
judgment and sentence; that said judgment and sentence 
was rendered and imposed upon him upon his plea of 
guilty to said charge, “and the said sentence has never been 
stayed nor suspended, nor has the full operation thereof 
ever been impeded or interfered with by any act or pro- 
curement of your petitioner; that by the law of this state 
your petitioner has, on account of his good behavior and 
meritorious conduct while in said prison, been, and is en- 
titled to, and is credited with a commutation of time and 
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which has been duly allowed to him by the proper officers 
of said penitentiary; that he has performed in a faithful 
manner the duties assigned to him in an orderly and peace- 
able manner; that he has no infraction of the rules or 
regulations of the penitentiary or laws of the state recorded 
against him, and is credited with a diminution of time 
from his.sentence of two months and ten days, thus re- 
ducing his time of service during which he can be lawfully 
held in said prison to eleven months and twenty days, and 
on the 28th day of April, 1891, which time has long since 
elapsed, his term of imprisonment expired, and your peti- 
tioner has long since, to-wit, on the said 28th day of 
April, 1891, fully served the sentence impose! upon him 
by the judgmeut of said court, and said term of imprison- 
ment has completely expired and he is entitled to his 
liberty, yet he is, and has been since said 28th day of 
April, 1891, unlawfully imprisoned and deprived of his 
liberty by the said warden. Your petitioner alleges that 
the reason assigned for his said unlawful detention by said 
warden is based upon the following facts, to-wit: Not- 
withstanding your petitioner was sentenced to said term of 
imprisonment on the 8th day of May, 1890, as is shown 
by a duly certified copy of said judgment and sentence 
which is hereto attached, marked Exhibit ‘A’ and ‘B,’ and 
made a part hereof, and the commitment was issued on that 
day, a copy of which is hereto attached and marked ‘B,’ 
and made a part thereof, and that the term of imprison- 
ment in execution of said sentence began to run on said 
day, yet the sheriff and keeper of the county jail of Lan- 
caster county, without the consent, procurement, fault, fraud, 
or wrong of your petitioner, placed him in close confine- 
ment in the jail and the cell thereof, and so kept him in said 
close confinement, under and by virtue of said sentence, 
and under no other warrant, commitment, or authority, 
until the 7th day of June, 1890, before delivering him 
into the actual custody of said warden within the walls of 
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the said penitentiary, notwithstanding this said jail where 
your petitioner was, was within two miles of the said peni- 
tentiary, and for that reason the said warden of the peni- 
tentiary, without the consent of your petitioner, proposes to, 
and unless your petitioner is released by the judgment of 
this court will, confine your petitioner for the full time of 
eleven months and twenty days from and after the said 7th 
day of June, 1891. Your petitioner submits that since the 
said 8th day of May, 1891, he has been so confined and 
deprived of his liberty by virtue of the said judgment anc 
sentence alone, and by no other warrant, commitment, or 
authority, and that the sheriff has no jurisdiction, right, or 
authority to extend the term of your petitioner’s imprison- 
ment under said judgment and sentence, for one month or 
any length of time, by imprisoning him in said jail, or in 
any other place or manner. Copies of the certificate of 
said warden of the penitentiary certifying to the commuti- 
tion of time and diminution of sentence, as well as his 
receipt of the body of your petitioner, are hereto attache 
marked Exhibit ‘C’ and ‘D,’ and made a part hereof. 
Your petitioner further prays that a writ of habeas corpus 
may be issued and that he may be discharged from said 
unlawful imprisonment.” 

The petition is accompanied by exhibits showing that 
the sentence was imposed on the 8th day of May, 1891, 
for the imprisonment of the relator in the penitentiary for 
fourteen months, and a certificate of the warden of the 
penitentiary that no charge of misconduct has been sus- 
tained against the prisoner. 

Sec. 378 of the Criminal Code provides: “The cost of 
keeping and maintaining any prisoner after his conviction 
of any offense punishable by imprisonment in the peniten- 
tiary, wherever he may be kept and confined, shall be paid 
by the state, according to the rate which may be established 
by law at the time such services may be rendered or ex- 
penses incurred; Provided, The rate so established shall 
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not be construed to apply to any contract which the gov- 
ernor may make for the confinement of convicts in the 
penitentiary of a state.” 

Sec. 518 provides that “ Every person sentenced to the 
penitentiary shall, within thirty days, and as early as prac- 
ticable after his sentence, unless the execution thereof be 
suspended, be conveyed to the penitentiary of this state by 
the sheriff of the county in which the conviction took place, 
and shall there be delivered into the custody of the warden 
of said penitentiary, together with a copy of the sentence 
of the court ordering such imprisonment, there to be safely 
kept until the term of his confinement shall have expired, 
or he shall be pardoned. If the execution of the sentence 
be suspended, and the judgment is afterwards affirmed, the 
defendant shall be conveyed to the penitentiary within 
thirty days after the court shall direct the sentence to be 
executed.” 

‘It will thus be seen that the term of imprisonment 
dates from the time of sentence, but the officer has thirty 
days in which to deliver the prisoner to the warden of the 
penitentiary. Sec, 569 of the Criminal Code provides: 
« That every convict who is now or who may hereafter be 
confined in the Nebraska penitentiary, and who shall have 
no infraction of the rules or regulations of the penitentiary 
or laws of the state recorded against him, and who per- 
forms in a faithful manner the duties assigned to him in an 
orderly and peaceable manner, shall be entitled to the dimi- 
nution of time from his sentence as appears in the follow- 
ing section, and pro rata for any part of a year where the 
sentence is for more or less than a year: Of two months 
on the first year; of two months on the second year; and 
three months on the third year; of four months on the 
fourth year, and the like diminution of time for each suc- 
ceeding year of time of their sentence.” Under these pro- 
visions one-sixth of the time of sentence is to be deducted 
from the whole term when it does not exc:ed two years 
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and no charge is recorded against the prisoner. His sen- 
tence therefore expired on the 28th day of April, 1891, 
and he is entitled to his discharge. The prisoner is there- 
fore discharged. 

JUDGMENT ACCORDINGLY. 


Tu other judges concur. 


Mappox & Co. v. JAMES CLEARY. 
[FILED May 18, 1892.} 


Trial: SURPRISE: ABSENCE OF MATERIAL WITNESSES. In an ac- 
tion against certain non-residents, the cause being defended by 
& non-resident attorney, {t was passed on the regular call of the 
docket in order to make arrangements to take it up at a time 
agreed upon. On the 15th of May it was agreed that the case 
should be taken up on the following Monday, the 20th, aud two 
letters to that effect were written to the non-resident attorney. 
Afterwards on the same day a telegram was sent to such attor- 
ney that the case would be reached on Saturday, the 18th. The 
telegram was received before the letters, and the attorney, 
acting upon the letters, was on hand with his witnesses Monday 
morning ready for trial, when he learned that the case had been 
taken up on Saturday and tried in the absence of material wit- 
nesses for the defendants below. Held, Without attempting to 
place blame on any one, it was evident that the conflicting com- 
muuications had prevented the defendauts from being present 
and producing important evidence on the trial, and that a new 
trial would be granted. ; 


Error to the district court for Hall county, Tried 
below before Harrison, J. . 


Frank E. Beeman, for plaintiff in error, cited, to the 
contention that a new trial should have been awarded on 
the ground of surprise, ete.: Volland v. Wilcox, 17 Neb., 
46; Leighton v. Divon, 42 Kan., 618; Symons v. Bun- 
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nell, 80 Cal., 330; Robertson v. Williams, 81 Id., 268; 
First Natl. Bank v. Harwick, 74 Ta., 227; Donnelly v. 
McAdams, 13 Atl. Rep. [R. 1.], 108; Smith v. Rawlings’s 
Admr, 3 8. E. Rep. [Va.], 238; Francis v. Cox, 33 Cal., 
323; Hinman v. Hamilton, 53 Wis. 169; Burrough vp. 
Hill, 2 Atl. Rep. [R. I.], 382; Reinke v. Morse, 10 8. W. 
Rep. [Ky.], 468; Gee v. Moss, 68 la., 318, 


O. A. Abbott, contra. 


Maxwe.t, Cu. J. 


Tn 1888 the plaintiffs were engaged in the mercantile 
business in Kansas, and being desirous of changing their 
location the senior member of the firm went to Grand Isl- 
and and found there a vacant store-room belonging to the 
defendant in error. It is claimed on behalf of the defend- 
ant in error that a verbal lease was finally entered into 
between the parties, by reason of which the plaintiffs in 
error agreed to rent the store-room for a year at $75 per 
month and pay two months’ rent in advance. This action 
is brought to recover $150 for the rent so to be paid in 
advance. The answer is, in substance, that the plaintiff 
below agreed to expend $500 in fitting up the building ac- 
cording to the directions of the defendants below, and that 
he failed and refused to comply with his agreement; that 
afterwards said lessor released said defendants from said 
lease, and that the sum of $150 was not due when the action 
was brought. On the trial of the cause the jury returned 
a verdict in favor of the plaintiff below for the sum claimed 
and judgment was entered thereon. It appears from the 
testimony that the plaintiffs in error were not residents of 
Grand Island and also that their attorney was a non-resi- 
dent of that place; that there was a desire on the part of 
the attorney of Clarey to accommodate the non-resident 
attorney, hence the case was passed when reached in its reg- 
ular order to be taken up at a time agreed upon; that on 
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the 15th of May, 1889, the attorney of the defendant in 
error had occasion to attend the district court of Clay 
county. Previous to his leaving home to attend the Clay 
county court it was arranged that the case at bar should 
be taken up and tried on the following Monday, May 20, 
and two letters to that effect were written by a firm of at- 
torneys in Grand Island, who had been employed to make 
the arrangement, to the attorney of the plaintiffs in error. 
Afterwards, on the same day, a telegram was sent to said 
attorney saying that: the case would be reached Saturday 
morning. After receiving the telegram he received one of 
the letters, which is very short, saying that the case would 
be taken up on Monday, and the second letter, which was 
received next day, was of a similar nature. The plaintiffs 
in error therefore relied upon the letters, which, so far as we 
can judge, had the appearance of being written after the 
telegram was sent, aud were on hand Monday morning 
ready for trial, when it was found that the trial had taken 
place on the previous Saturday in the absence of the wit- 
nesses with whom the defendant in error claims to have 
made the contract and who also denies the making of the 
same. Without attempting to locate the blame or attach it 
to any one, it is very evident that the defendant in error 
obtained an undue advantage by the trial on Saturday and 
the plaintiffs in error are excusable for not appearing at that 
time. As there must be a new trial we will not comment 
on the facts. The judgment of the district court is re- 
versed aud the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Wituiam A. Gwyer, Jr, v. RALPH H. HAL ET aL, 
[FiLep May 18, 1892.] 


Descent. One H. died intestate, being possessed of a quarter sec- 
tion of land, leaving a widow and one son. The son died intes- 
tate about the year 1880, being unmarried and having no chil- 
dren. Held, That under the statute as it existed at that time 
the mother inherited the land from her son, 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Burke & Prout, for plaintiff in error, cited: Lucas v. 
King, 2 Stock. Ch. [N. J.], 277; Overton v. Woolfolk, 6 
Dana [Ky.], 371; Kelley’s Heirs v. McGuire, 15 Ark., 
555; Perkins v. Simonds, 28 Wis.,; 90; Warren v. Engle- 
hart, 13 Neb., 283; Robert’s Appeal, 39 Pa. St., 417; 
Me Williams v. Ross, 46 Id., 369; Pierson v. De Hart, 2 
Pen. [N. J.], 73; Walker, Am. Law, 379, 397; 2 Black- 
stone’s Com., 248; West v. Williams, 15 Ark., 683; Scull 
v. Vangine, Id., 695; Campbell v. Ware, 27 Id., 65; Beard 
v. Mosley, 30 Id., 517; Oliver v. Vance, Jr., 34 Id., 590; 
Miller v. Speer, 38 N. J. Eq., 567; Hart’s Appeal, 8 Pa. 
St., 32; Walker v. Dunshee, 38 Id., 430; Tillinghast v. 
Coggershall, 7 R. I., 383; Gardner v. Collins, 2 Pet. [U. 
S.], 90; Shellenberger v. Ransom, 31 Neb., 61; Prickett v. 
Parker, 3 O. St., 394; Patterson v. Lamson, 12 N. E, 
Rep. [O.], 531; Atkins v. Atkins, 9 Neb., 191; Bresee v. 
Stiles, 22 Wis., 120; Ruth v. Oberbrunner, 40 Id., 238. 


C. A. Baldwin, contra, cited: Seymour v. Ricketts, 21 
Neb., 240. 
MAXWELL, Cu. J. 


This is an action of partition brought in the district 
court of Douglas county. On the trial of the cause the 
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court below found for the defendant and dismissed the 
action. A motion is now made to dismiss the action, and 
also there are objections to the right to maintain partition 
while the plaintiff is out of possession. 

An examination of the record convinces us that the judg- 
ment of the court below is right and we prefer to decide 
the case upon the merits, instead of upon a question of | 
practice. -The following facts appear from the record: 

In 1860 one Halsey A. Hall died intestate, seized of the 
east half of the northwest quarter of section 8, township 14 
north, of range 12 east, of 6th P. M. Hall left a widow, 
and a son was afterward born who was named Halsey B. 
Hall, and he left no other children, or issue of any deceased 
child. In 1875 Halsey B. died intestate, being unmarried 
and without issue. He had a number of paternal uncles 
and aunts, and the plaintiff is a son of one of the paternal 
aunts, and the other defendants, except Kelsey, claim title 
by inheritance upon the ground that the estate descended 
to them. In 1880 the widow of Halsey A. Hall instituted 
proceedings in the district court of Douglas county to 
have her rights to the land determined, and she was de- 
creed to be the owner in fee as inheriting from her son. 
She afterwards conveyed to Kelsey, who now defends the 
action. It will thus be seen that the rights of the respect- 
ive parties are to be determined by the law relating to in- 
heritance. 

Section 30 of the decedents’ law as it existed in 1860, 
and was carried in the revision of 1866, was as follows: 
“When any person shall die seized of any lands, tenements 
or hereditaments, or of any rights thereto, or entitled to 

_any interest therein in fee simple, or for the life of another, 
not having lawfully devised the same, they shall descend, 
subject to his debts, in the manner following: First—In 
eqnal shares to his children and to the lawful issue of any 
deceased child, by right of representation; and if there be 
no child of the intestate living at his death his estate shall 
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descend to all his other lineal descendants, and if all the 
said descendants are in the same degree of kindred to the 
intestate, they shal] have the estate equally ; otherwise they 
shall take according to the right of representation. Sec- 
ond—If he shall have no issue, his estate shall descend to 
his widow during her natural lifetime, and after her decease 
to his father; and if he shall have no issue nor widow, his 
estate shall descend to his father. Third—If he shall have 
no issue, nor widow, nor father, his estate shall descend in 
equal shares to his brothers and sisters and to the children 
of any deceased brother or sister, by right of representation ; 
Provided, That if he shall have a mother also she shall take 
an equal share with his brothers and sisters, Fourth—If 
the intestate shall have no issue, nor widow, nor father, and 
no brother nor sister living at his death, his estate shall de- 
scend to his mother, to the exclusion of the issue, if any, of 
the deceased brother and sister. Fifth—If the intestate 
shall leave no issue, nor widow, and no father, mother, 
brother nor sister, his estate shall descend to his next of kin, 
in equal degree, excepting that when there are two or more 
collateral kindred in equal degree, but claiming through dif- 
ferent ancestors, those who claim through the nearest ances- 
tors shall be preferred to those claiming through an ancestor 
more remote; Provided, however, Sixth—If any person shall 
die leaving several children, or leaving one child, and the 
issue of one or more other children, and any such surviving 
child shall die under age, and not having been married, all 
the estate that came to the deceased child by inheritance 
from such deceased parent shall descend in equal shares 
to the other children of the same parent, and to the issue 
of any such other children who shall have died, by right 
of representation, Seventh—If, at the death of such child 
who shall die under age, and not having been married all 
the other children of his said parent shall also be dead, 
and any of them shall have left issue, the estate that came 
to said child by inheritance from his said parent shall de- 
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scend to all the issue of the other children of the same 
parent, and if all the said issue are in the same degree of 
kindred to said child, they shall share the said estate 
equally ; otherwise they shall take according to the right 
of representation. Eighth—lIf the intestate shall leave a 
widow, and no kindred, his estate shall descend to such 
widow. Ninth—If the intestate shall have no widow, nor 
kindred, hig estate shall escheat to the people of this ter- 
ritory.” 

The proper construction of a part of this section was 
before the court in Rice v. Saxon, 28 Neb., 380, where it 
was held that a mother inherited from her son in an equal 
degree with a sister of the deceased. Here there were no 
other children and in our view the mother inherited the | 
entire estate. 

The judgment is therefore right and is 


AFFIRMED. 


THE other judges concur, 


Tuomas Matuews v.S. R. SEAVER. 
[FILep May 18, 1892.] 


Consideration: FoRBEARANCE TO SuE. Where one who stands 
in relation to an insolvent debtor as surety or creditor, and has 
in hig hands certain property of the debtor, which he desires to 
relain or have applied on his claim or obligation, a promise 
made hy him to another creditor, tbat if he will not institute 
leral proceedings against the common debtor he will pay the 
debt, if accepted, will constitute a valid contract and a recovery 
may be had thereon. 


Error to the district court for Johnson county. Tried 
below before APPELGET J. 
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B. F. Perkins, and L, C. Chapman, for plaintiff in error: 


To constitute a legal contract to forbear, there must bea 
valid promise to do so, so that for some time the holder of 
the debt has no right to maintain an action thereon. (Mecor- 
ney v. Stanley, 8 Cush. [Mass.], 85; Robinson v. Gould, 11 
Id., 55; Manter v. Churchill, 127 Mass., 31; Berry». Pullen, — 
69 Me., 101; Turner v. Williams, 73 Id., 466; Lambert 
v. Clewley, 15 Atl. Rep. [Me.], 61; Smith v. Bibber, 82 
Me., 34.) Asto the instructions: UAl . Robinson, 8 Neb., 
272; Sandwich Mfg. Co. v. Shiley, 15 Id., 111; Milton v. 
State, 6 Id., 144; Ballard v. State, 19 Id., 609; Mathew- 
son yp. Burr, 6 Id.,320; Severance v. Melick, 15 Id., 614; 
Housel v. Thrall, 18 Id., 488; Garret v. Gonter, 42 Pa, 
St., 143; Waldow v, Simonson, 18 Mich., 345; Stewart v. 
Jerome, 71 Id., 201; Vaughn v. Smith, 22 N. W. Rep. 
[Ia.], 684. This defendant, without the consent of Albert 
Mathews, would not be allowed to sell or give up his prop- 
erty in satisfaction of his debt to Seaver. (Birchell v, Neas- 
ter, 36 O. St., 331; Blymer v. Boistle, 6 Watts [Pa.], 182.) 
Defendant is in no sense the agent of Seaver and hence it 
cannot be urged that the receiving of said property con- 
stituted an agreement to pay said debt. (Biglow v, Davis, 
16 Barb. [N. Y.], 561; Warren v. Bachelder, 15 N. H., 
129.) Toentitle a third person to recover there must be an 
extinguishment of the original debt between Albert Mathews 
and 8. R. Seaver. (McLaren v. Hutchinson, 18 Cal., 82; But- 
terfield v. Hartshorn, 7 N. H., 345; Shoemaker v. King, 40 
Pa. St., 107; Barker v. Bucklin, 2 Denio [N. Y.], 57; 3 
Parsons, Contracts, 24; 8 Am. & Eng. Ency. Law, 682; 
Byrkmyre v. Darnell, 1 Smith’s Lead. Cas, [6th Ed.], 458.) 


D. F. Osgood, contra. 


MaxwELL, Cu. J. 


This action was brought by the defendant in error against 
the plaintiff, the cause of action being stated as follows: 
41 
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“That on the Ist day of October, 1887, Albert Mat- 
hews was indebted to the plaintiff in the sum of $59.80. 
The said Albert- Mathews was also owing the defendant a 
large amount, the defendant having signed notes as secu- 
rity for said Albert Mathews. The defendant, to protect 
himself as security, obtained the possession of the property 
left by the said Albert Mathews when he absconded as 
herein stated ; that on the — day of , 1887, plaintiff 
was on the road to obtain security for his claim when he 
met the defendant, who told him, the plaintiff, that all the 
personal property of Albert Mathews had been turned 
over to defendant and he then and there agreed to pay 
plaintiff the sum of $59.80 owing to the said plaintiff by 
Albert Mathews, if plaintiff would do nothing to collect 
his claim to interfere with the defendant’s possession, the 
consideration for the agreement to pay the debt as above 
set forth being the personal property received by the de- 
fendant as above stated, and plaintiff desisting from further 
attempt at collecting, and plaintiff accepted the promise of 
defendant to pay them, desisted from any further attempt 
at collection at defeudant’s request. The plaintiff con- 
sented. There is now due and owing the plaintiff, by rea- 
son of the promises above set forth, the sum of $59.80, 
together with the interest thereon, amounting in all to 
$70.20.” 

The answer’ is a general denial. 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the full amount 
claimed, and judgment was rendered thereon. 

The principal objection in this court is the refusal to 
give certain instructions asked. It is evident that the 
judgment is right. 

The testimony of the plaintiff in error is that he agreed 
to pay the defendant in error if there was sufficient prop- 
erty in his hands to do so. He admits, however, in sub- 
stance, that he did not say to him “if” there was sufficient 
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property, or use such language. He also admits that two 
mules purchased by Albert Mathews, and for which he 
was surety, were returned by him to the person from 
whom they were purchased, and he was thus relieved 
from liability. He says that he did not obtain any of the 
property ; and his liability does not grow out of his obtain- 
ing the property, but upon the promise that if a creditor 
would refrain from legal proceedings he would pay the 
debt. Such an agreement, when acted upon, is valid and 
binding. (Rogers v. Empkie Hardware Co., 24 Neb., 653.) 
But for the agreement, the debtor’s property would have- 
been subject to attachment or execution at the suit of the: 
defendant in error. This right was waived and it is suf-- 
ficient consideration for the promise. The judgment is 
right and is 


AFFIRMED, 
THE other judges concur. 


ABIJAH RicHARDSON vy. W. S. SMITH ET AL, 
[FILED May 18, 1892,} 


1. Supreme Court: Pracricx: OpsEcTIONs Not RaIsED. No 
objection to the procedure to obtain a modification of a decree 
of foreclosure and sale being made in the district court, the ob- 
Rection will be unavailing if made for the first time in the su- 
preme court. ~ 


2. Interest. The court found the amount due on certain notes and 
mortgages to be the sum of $1,431.60, and afterwards, on mo- 
tion, reduced the same to $1,374.80, Held, That all the notes 
were to be considered as parts of one transaction, and that the 
interest thereon did not exceed the legal limit, and that the 
court erred in reducing the amount of the decree. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 
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L. C. Chapman, for plaintiff in error, cited: Pierce v. 
Lamper, 6 N. E. Rep. [Mass.], 223; Mason v. Pearson, 
118 Mass., 61; Lambert v. Mustard, 18 O. St., 419; Elu- 
ott v. Plattor, 43 Id., 205; Aztell v. Warden, 7 Neb., 186; 
B. & M. BR. Co. v. Dobson, 17 Id., 450; 6 W. Cin. L. 
Bul., 755; Kellogg v. Lavender, 15 Neb., 256. 


A. M. Appelget, contra, cited : Ohio v. Beam, 3 O. St., 
508; Mathews v. Toogood, 25 Neb., 99; Richardson v. 
Campbell, 27 Id., 644; Murtagh v. Thompson, 28 Id., 
358. 


Maxwett, Cu. J. 


On the 11th day of June, 1877, Wallace S. Smith and 
wife executed six notes to P. D. Cheney, one for $600, due 
in five years, without interest before maturity and with 
twelve per cent thereafter, and five coupon interest notes, 
due in one, two, three, four, and five years, without interest 
antil maturity and with twelve per cent after maturity. 
‘These notes were secured by mortgage on real estate in 
Johnson county. On the 11th day of March, 1889, a pe- 
tition to foreclose the mortgage was filed in that court upon 
tthe $600 note and all the coupon notes except that due in 
one year. The answer isa general denial, Upon the trial 
of the cause a decree was rendered for the sum of $1,431.60 
and of foreclosure and sale. The defendant thereypon 
claimed and obtained a stay of order of sale for the statu- 
tory period. After the expiration of the stay the defend- 
ant filed a motion in said court to modify and correct the 
decree by reducing the same to $1,250. The attorney for 
the plaintiff also filed a motion claiming that the decree 
should be for a sum in excess of $1,600. No ruling seems 
to have been had on the latter motion, but the court sus- 
tained the defendant’s motion in part and reduced the decree 
to $1,374.80, as of the date of the original decree, and to 
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bear ten per cent interest thereafter. Objection is now 
made to the procedure by motion, after the expiration of the 
stay, to correct the decree. It is sufficient to say that no 
objection was made in the court below to this form of pro- 
cedure and the objection cannot be raised in this court for 
the first time. 

It is evident that the court erred in reducing the amount 
of the decree. At the time the contract was made twelve 
per cent was the lawful rate of interest when there was a 
contract to that effect. If we consider all the notes there- 
fore as a part of one transaction and that they draw interest 
from maturity at ten per cent the amount will at least equa} 
that of the original decree. The court therefore erred in 
reducing it. The modified decree of the district court is 
reversed and the original decree for $1,431.60 reinstated, 
with interest at ten per cent from the 15th day of Novem- 
ber, 1889. 


DECREE ACCORDINGLY. 


Tue other judges concur. 


AMERICAN Sayines Bank y. Estate or R. B. Har- 
RINGTON, 


[Fined May 18, 1892.] 


Evidence: STATEMENTS OF DECEDENTS. A note signed by a father 
and son was filed as a claim against the estate of the father. Om 
the trial the son testified as a witness that his father was merely 
@ surety on the note and that he was the principal; that the 
note had been extended from time to time without the knowl- 
edge or assent of hig father. He was then asked if it was not a 
part of the agreement between himself and his father on one side 
and the bank on the other that the note was not to be paid when 
due but was to be extended from time to time for about one 
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year, This question was excluded. Held, Proper cross-exami- 
nation under section 329 of the Code. The estate having shown a 
part of the transaction, the plaintiff is entitled to show the 
whole. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


A. H. Babcock, and J. E. Cobbey, for plaintiff in error, 
cited, as to the admissibility of the testimony: McElhinney 
v. Hendricks, 48 N. W. Rep. [Ia.], 1056; Kan. Mfg. Co. 
v. Wagoner, 25 Neb., 442; Stevenson v. Valentine, 27 Id., 
343, 


Geo. A, Murphy, and E. O. Kretsinger, contra. 


Maxwet.., Cu. J. 


In July, 1887, A. S. Harringtoa and R. B. Harrington 
borrowed asum of money of the plaintiff and executed a 
note as follows: 


“$2200. BEatTRIcgE, July 20, 1887, 

‘“‘Three months after date, we, or either of us, promise to 
pay to American Savings Bank, Beatrice, Nebraska, or 
order, twenty-two hundred & 59%, dollars, for value re- 
ceived, negotiable and payable at the American Savings 
Bank, Beatrice, Nebraska, with interest at the rate of ten 
per cent per annum from maturity until paid. 

“ Due 10-23, A. 8. HARRINGTON. 

“No. 331. R. B. Harrrineton.” 


The note was not paid when it became due, although 
payments were made thereon. In August or September, 
1889, R. B. Harrington died, and the note, less the pay- 
ments, was filed as a claim against his estate. The claim 
was rejected by the county judge, and on-appeal to the dis- 
trict court the judgment was affirmed. In the district 
court the plaintiff in error introduced the note in evidence 
and rested, whereupon the defendant called A. 8. Harring- 
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ton as a witness, who testified in effect that he was the 
principal in procuring the loan, and that R. B. Harring- 
ton, his father, was merely surety on the note. He also 
testified that he had renewed the note a number of times 
without the consent of the surety. He was then asked: 
“Ts it not a fact that at the time that note was given it 
was agreed between you and your father on the one side 
and the bank on the other that the note was not to be 
paid when due but was to be extended from time to time 
for about one year? 

“Qbjected to, as immaterial, irrelevant, incompetent, 
not the best evidence, and not proper cross-examination. 
Sustained. Exception noted. 

“ Plaintiff offers to prove by this witness that at the 
time the note sued upon was given it was agreed between 
the plaintiff (The American Savings Bank) and the witness 
and R. B, Harrington, now deceased, that the note was not 
to be paid at the time it matured but was to be extended 
from time to time as the witness now on the stand asked to 
have it extended. 

“ Objected to, as immaterial, irrelevant, incompetent, and 
not proper cross examination, and as improper for the rea- 
son that R. B. Harrington is now deceased and this js a 
claim against his estate and the witness has an interest in 
the result of this suit. Sustained.” 

Section 329 of the Code provides that “ No person hav- 
ing any direct legal interest in the result of any civil action 
or proceedings, when the adverse party is the representa- 
tive of a deceased person, shall be permitted to testify to 
any transaction or conversation had between the deceased 
person and the witness, unless the evidence of the deceased 
person shall have been taken and read in evidence by the 
adverse party in regard to such transaction or conversation, 
or unless such representative shall have introduced a wit- 
ness who shall have testified in regard to such transaction or 
conversation ; in which case the person having such direct 
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legal interest may be examined in regard to the facts testi- 
fied to by such deceased person, or such witness, but shall not 
be permitted to further testify in regard tosuch transaction or 
conversation.” We think this case comes within the excep- 
tion. The son of R. B. Harrington was called on behalf of 
the estate to relieve it from liability. He was permitted to 
testify, he was the principal; that the time had been ex- 
tended without the consent of the surety. This being the 
case, the holder of the note has the right to inquire as to 
the entire transaction. The son testified as to that part of 
the transaction which presumably was favorable to the es- 
tate, and the plaintiff is entitled to his full testimony on 
that point. The plaintiff introduced testimony tending to 
show that R. B. Harrington a month or two before his 
death recognized this as a valid claim against himself, and 
went to the bank to make arrangements in regard to the 
same, and that soon afterwards he went away for his health 
and died while absent from home. The questions pro- 
posed were proper cross-examination and the court erred 
in excluding them. The judgment of the distri¢t court is 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


SraTe oF NesprasKa v. A. D. ChLoyp. 
{Firep May 18, 1892.] 


1. Liquors: SALE BY PHysIcIaAN WITHOUT PERMIT. Under the 
act amendatory and snpplemental of chapter 50 of the Com- 
piled Statutes of 1885, entitled “Liquors,” it is unlawful for 
any person to keep for the purpose of sale without license any 
malt, spirituous, or vinous liquors. Physicians or druggists 
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having permits for the sale of liquors for medicinal, mechanical, 
chemical, or sacramental purposes are excepted from the oper- 
ation of the act. : : 


2 


Held, That the complaint set out in the opinion 
states an offense under the statute, and that the court erred in 
sustaining a demurrer to the same. 


Exceptions from the district court for Richardson 
county. Tried below before APPELGET, J. 


A. E. Gantt, for plaintiff in error: 


The act is unconstitutional. (Plewler v. State, 11 Neb., 
547; Mette v. McGuckin, 18 Id., 324; White v. Lincoln, 
5 Id., 516; Hamlin v. Meadville, 6 Id., 234; Miller v. 
Hurford, 11 Id., 381-2; State v. Perkins, 53 N. H., 
435; 2 Green, Crim. Rep., 332.) A physician not hold- 
ing a permit or license may be prosecuted for having liq- 
uors in his possession with the intention of disposing of 
the same. (State v. Cummings, 17 Neb., 311; State v. Bena- 
done, 44 N. W. Rep. [Ia.], 218.) The law makes the pos- 
gession of liquors a prima facie case of guilt. (Thompson 


v. People, 4 Neb., 529.) 


F, Martin, contra, cited, contending that the act of 
1889 was unconstitutional: State, ex rel. Jones, v. Lancas- 
ter Co., 6 Neb., 481; Boggs v. Washington Co., 10 Id., 
299; Ives v. Norris, 13 Id., 252; Smails v. White, 4 Id., 
3533 State v. Pierce Co., 10 Id., 477; Richards v. State, 
22 Id., 149; Ryan v. State, 5 Id., 276; Tecumseh v. 
Phillips, Id., 311; A. & N. BR. Co. v. Baty, 6 Id., 37; Sov- 
ereign v. State, 7 Id.,. 412; Lancaster Co. v. Hoagland, 8 
Id. 38; B. & M. R. Co. v. Saunders Co., 9 Id., 510; 
Miller v. Hurford, 11 Id., 377-381. 


MaxweELu Cu. J. 


This’ prosecution was instituted against the defendant by 
filing a complaint as follows: 
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“Srate oF NEBRASKA, 
Ricwarpson County. 


“ The complaint of Mary J. Oakley, a credible resident 
freeholder of said county, made before me, W. H. H. Cornell, 
a justice of the peace in and for said county, who, being first 
duly sworn, deposes and says that she is a resident free- 
holder of said county as aforesaid, and that she has reason 
to believe, and does believe, that one Dr. A. D. Cloyd, of 
said county, does and is now keeping for the purpose of 
sale without license, unlawfully and purposely, within the 
county of Richardson county, and the state of Nebraska, 
certain malt, spirituous, vinous, mixed and fermented in- 
toxicating liquors, to-wit, wine, beer, and whisky, and 
alcohol, which the said Dr. A. D. Cloyd had now and is 
keeping for the aforesaid unlawful purpose, in a certain 
one-story frame building and a cellar thereunder on the 
east side of Main street, in the village of Shubert, in the 
county of Richardson, and state of Nebraska, now owned 
by one E. S. Towle, of said county, and occupied by said 
Dr. A. D. Cloyd as a drug store, and that the said Dr. A. 
D. Cloyd has been and now is keeping said liquor with 
the intention of disposing of the same without license, in 
violation of chapter 50 of the Compiled Statutes of the 
state of Nebraska, and contrary to the form of the statutes 
in such case made and provided, and against the peace and 
dignity of the state of Nebraska, and affiant prays that a 
warrant may be issued, directed to the proper officer, ‘com- 
manding him to search said premises and take possession 
of all of said liquors found therein and have the same in 
open court to be disposed of according to law. 

“Mary J. OAKLEY.” 

A warrant was thereupon issued under which the defend- 
ant was arrested and bound over to the district court. 
Thereupon all the proceedings were certified up to that 
court. In the district court he demurred to the com- 
plaint and the demurrer w:s sustained and the proceeding 
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dismissed. The county attorney thereupon obtained leave 
to file a petition in error in this court, and the cause is now 
submitted upon the ruling of the district court. 

In 1889 the legislature passed an act “amendatory of 
and supplemental of chapter 50 of the Compiled Laws of 
1885, entitled ‘Liquors’,” Laws of 1889, ch. 33. Section 
1, to be numbered section 20 of said chapter 50, provides : 
« Hereafter it shall be unlawful for any person to keep for 
the purpose of sale without license any malt, spirituous, or 
vinous liquors in the state of Nebraska, and any person or 
persons who shall be found in possession of any intoxicat- 
ing liquors in this state, with the intention of disposing of 
the same without license in violation of this chapter, shall 
be deemed guilty of a misdemeanor and on conviction 
thereof shall be fined or imprisoned as provided in section 
11 of this chapter; Provided, That this shall not apply to 
physicians or druggists holding permits for the sale of 
liquors for medicinal, mechanical, or sacramental purposes, 
or persons having liquors for home consumption. If any 
credible, resident freeholder of any county in this state 
shall, before any police judge, county judge, or justice of 
the peace, make complaint, and information in writing and 
on oath that he has reason to believe and does believe that 
any intoxicating liquor, describing it as particularly as 
may be in said complaint, owned or kept by any person 
named or described in said information as particularly as 
may be, and is intended to be, or is being, by the person 
named or described in said complaint, sold without license 
in violation of this chapter, said magistrate shall, upon filing 
said complaint and believing there is probable cause there- 
for, issue his warrant for the search of the premises described 
in said complaint, and the arrest of the person therein named 
or described as the case may be, naming and describing the 
liquors, person, and premises as in the complaint, which 
warrant shall be directed to the sheriff, city or village 
marshal or constable, as the complainant may request, and 


604 NEBRASKA REPORTS. [VoL 34 
Btate v. Cloyd. 


said warrant shall further command the officer that if after 
a thorough and diligent search of said premises he shall 
seize the said liquor, with the vessels containing it and to 
keep the same securely until final action be had thereon, and 
immediately arrest the person named or described in said 
warrant, or the person in charge of the said liquors, and 
bring him before said magistrate for examination, and the 
possession of any of said liquors shall be presumptive evi- 
dence of a violation of this chapter and subject the person 
to the fine prescribed in section 11, unless after examination 
he shall satisfactorily account for and explain the posses- 
sion thereof, and that it was not kept for an unlawful pur- 
pose. Where any liquors shall have been seized by virtue 
of any such warrant the same shall not be discharged or re- 
turned to any person claiming the same, by reason of any 
alleged insufficiency of the description in the complaint or 
warrant of the liquor or places, but the claimant shall be 
entitled to an early and speedy hearing on the merits of 
the cause; Provided, That in case the place described in 
said complaint and to be searched is the residence of the 
person named or described in said complaint, or any other 
person, then and in that case the warrant shall not issue 
unless the complaint shall state that within thirty days, 
immediately preceding the filing thereof, that liquor, de- 
scribing it, has been sold therein in violation of this 
chapter. 

“Sec, 2. To be numbered section 21 of said chapter 50. 
If upon said examination the magistrate hearing the same 
shall be satisfied that the person named or described in the 
complaint, or found in possession of said liquors and prem- 
ises described therein, had been selling liquors without 
license in violation of this chapter, or had said liquors so 
seized in his or her possession with intent to dispose of the 
same in violation of this chapter said magistrate shall hold 
said person so arrested for trial at the next term of the dis- 
trict court and shall order the liquors so seized destroyed 
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by the officer having them in charge; Provided, The defend- 
aut may appeal from said order to the district court, in 
which case the liquors shall abide the result of the trial of 
the defendant in the district court, and if there convicted he 
shall be fined or imprisoned as in this chapter provided, in 
the discretion of the court, and the court shall further order 
said liquors destroyed as if the appeal herein provided for 
had not been taken. 

“Sec. 3. To be numbered section 22 of said chapter 50. 
In case the defendant is acquitted, he shall be discharged 
and the liquors returned, but if found guilty, in addition 
to the payment of a fine he shall pay all costs of prosecu- 
tion, including a reasonable attorney fee to the prosecuting 
attorney (in case the county attorney does not prosecute), 
to be determined by the court, in no case less than $25, 
which shall be taxed in the costs and recovered as other 
costs. If the defendant be discharged, the costs shall be 
paid by the complaining witness, unless the court shall sus- 
tain the fin ling that there was probable cause for the com- 
plaint. If no one is found in the possession of said prem- 
ises where said liquors may be found, the officer taking the 
same shall post in a conspicuous place on said building or 
premises a copy of his warrant, and take possession of 
said liquors and the vessels containing the same, and hold 
them subject to the order of the magistrate and make re- 
turn of his doings to the magistrate issuing the warrant. 
Whereupon it shall be the duty of the magistrate to fix a 
time for the hearing of the question of the purposes for 
which said liquors were kept, and issue a notice thereof to 
the officer, who shall post a copy thereof on the building 
or premises where the liquors were found; Provided, That 
the day so fixed shall not be less than five nor more than 
ten days from the date of the issuance of said notice, If 
at the time fixed for said hearing no person appears, or if 
any person does appear, after a hearing, the magistrate 
shall be satisfied that said liquors were being kept or sold, 
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or with the intention and for the purpose of being sold in 
violation of this chapter, the magistrate shall order the same 
destroyed, and in case there is no appearance by any one 
claiming to be the owner of said liquors, the costs shall be 
paid by the county in which the complaint is brought for 
cases where the defendant is acquitted, and if any one ap- 
pears and resists the complaint he shall be adjudged to 
pay the costs if the liquor be ordered destroyed; Provided, 
The possession of said liquors are not found to be for an 
unlawful purpose, the magistrate shall order them returned 
to the place where seized.” 

This statute has been declared valid in In re White, 33 
Neb., 812, at the present term of this court, and we see no 
reason to change our judgment in that regard. It will be 
observed that the act applies to physicians as well as other 
persons. Physicians and druggists having permits for the 
sale of liquors for medicinal, mechanical, chemical or sac- 
ramental purposes, or persons having liquors for home 
consumption, are excepted from the operation of the act, to 
a certain extent. That the use of intoxicating liquors asa 
beverage is productive of a great deal of misery and crime 
is now well known. ‘Therefore the law seeks to place the 
traffic therein in the hands of reputable persons, who are 
prohibited from selling or furnishing liquors to certain 
classes named, such as minors and habitual drunkards. 
Permits may be granted to druggists for the disposal of 
liquors for certain purposes, and a druggist without a per- 
mit who sells or gives away liquor is liable for a violation 
of the law. A druggist is permitted tosell only for certain 
purposes. He cannot sell by the drink nor for the purpose 
of use as a beverage, neither can a physician, under the pre- 
text of prescribing liquor as a medicine, furnish the same 
himself unless he has a permit authorizing him to do so. 
If it is said a reputable physician will not abuse his privi- 
lege by improperly prescribing intoxicating liquors, the 
answer is that a disreputable one may do so, and the law 
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aims to reach every class. In short, a physician cannot 
prescribe and himself furnish the liquor for a party unless 
he has a druggist’s permit, and the keeping of such liquors 
for sale without license is punishable under the statute. A 
large number of questions are discussed in the brief of the 
defendant in error that are not presented by the record and 
they will not be discussed until they arise properly. The 
court erred in sustaining the demurrer, and the exceptions 
filed by the county attorney are sustained, 


EXCEPTIONS SUSTAINED, 


THE other judges con ur. 
a 


J. C. ENKENBARY ET AL. Vv. STEPHEN CLIFFORD. 
[FILED May 18, 1892.] 


Replevin: PreaDING: EvipENcE. In an action of replevin the 
plaintiff alleged in his petition that the property was “ not taken 
in execution on any order or judgment rendered against said 
plaintiff, or for the payment of any tax, fine, or amercement as- 
sessed against him, or by virtue of any order of delivery,” ote.,- 
and on the trial was permitted to prove that the property was 
taken in execution on a judgment against him, but that the prop- 
erty wasexempt. Held, That the proof must conform substanti- 
ally to the allegations of the pleadings, and that the plaintiff 
could not introduce proof that the property was taken under an 
execution, but that it was exempt, without an amendment of his 
petition. 


Error to the district court for Cass county. Tried be- 
low before CHAPMAN, J. 


A. N. Sullivan, for plaintiff in error, cited: Hull», Mil- 
ler, 4 Neb., 503; Tuttle v. Robinson, 78 IIl., 332; Max- 
well, Justice Pr., 97; Howland v. Fuller, 8 Minn., 50; 


608 NEBRASKA REPORTS. [ Vou. 34 
, Eikenbary v. Clifford. « 


Borland v, O’ Neal, 22 Cal., 505; State v. Melogue, 9 Ind., 
196. 


Matthew Gering, contra, cited: Town v. Wilson, 8 Ark., . 
465; Loomis v. Youle, 1 Minn., 175; King v. Cole, 6 T. 
R. [Eng.], 640; Wells, Replevin, secs. 650-2, and cases 
cited; Id., 658; Tripp v. Howe, 45 Vt., 523; Eddy v. 
Beal, 34 Ind., 161; Baker v. Dubois, 32 Mich., 92; Frink 
v. Flanagan, 1 Gilm. [Tll.], 38; Smith v. Emerson, 16 Ind., 
855; Haggard v. Wallen, 6 Neb., 271; Sch. Dist. v. Me- 
Intie, 14 Id., 48; Maxwell, Pl. & Pr., 293; Daniels v. Cole, 
21 Neb., 158; Cool v. Roche, 15 Neb., 27; Hall v. Ray, 
Id.; Budler v. Mason, 16 How. Pr. [N. Y.], 546; Mitchell 
v. Williams, 4 Hill [N. Y.], 16; Holbrook v. Wight, 24 
Wend. [N. Y.], 169; Pyle v. Warren, 2 Neb., 241; Peters 
v. Parsons, 18 Id., 191. 


MAXWELL, Cu., J. 


In December, 1886, judgment was recovered by E. G. 
Dovey & Son against the defendant for the sum of $239.25 
and costs. An execution was duly issued thereon, which 
was returned unsatisfied. In August, 1889, a second exe- 
cution was issued, which was levied upon a city warrant 
belonging to the defendant. Whereupon he brought an 
action of replevin to recover the warrant, the petition be- 
ing as follows: 

“The above-named plaintiff complains of the above- 
named defendant, and for cause of action says, that he is 
the owner of and entitled to the immediate possession of 
the following described goods and chattels, to-wit: One 
city warrant of the city of Plattsmouth, Nebraska, No. 
1641, date August 15, 1889, for the sum of one hundred 
and thirty-four and 89, dollars, payable to Stephen Clif- 
ford, or bearer, of the value of one hundred and thirty- 
four and 89, dollars; that the said defendant wrong- 
fully and unlawfully detained the said goods and chattels 
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from the possession of the said plaintiff, and has detained 
the same as aforesaid for the space of about twenty days, to 
plaintiff’s damage, including attorney’s fees and expenses, 
of fifty dollars; that said goods were not. taken in execu- 
tion on any order or judgment against said plaintiff, or for 
the payment of any tax, fine, or amercement assessed 
against him, or by virtue of any order of delivery issued 
under the chapter of the Code of Civil Procedure provid- 
ing for the replevin of property, or on any other mesne 
or final process issued against the said plaintiff. 

“Wherefore the said plaintiff prays judgment against 
the said defendant that he, the said defendant, do return to 
the said plaintiff the said goods and chattels so unlawfully 
detained, and for the said sum of fifty dollars, his damages 
so as aforesaid sustained by reason of said unlawful deten- 
tion.” 

To this petition the defendant below filed, first,a general 
denial, and second, “defendants say for second defense that 
said property described in said petition was taken by the 
defendant, J. C. Eikenbary, as sheriff, on an execution 
issued out of the county court of this county on a judg- 
ment rendered by said court against said plaintiff and in 
favor of the defendants, E. G. Dovey & Son. Wherefore 
defendants pray judgment for a return of said property 
and damages for witholding the same and for costs.” 

Upon the issues thus found the cause was tried. 

It is stated in the briefs that the affidavit is in the sdme 
form as the petition, but we do not find the separate affi- 
davit in the record. 

On the trial of the cause the jury returned a verdict for 
the defendant in error for the value of the warrant, viz., 
$134.50, upon which judgment was rendered. 

See. 182 of the Code provides that the affidavit shall 
contain: “ First—A description of the property claimed. 
Second—That the plaintiff is the owner of the property, or 
has a special ownership or interest therein, stating the facts 


42 
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in relation thereto, and that he is entitled to the immediate 
possession of the same. Third—That the property is wrong- 
fully detained by the defendant. Fourth—That it was not 
taken in execution on any order or judgment against said 
plaintiff; or for the payment of any fine, tax, or amerce- 
ment assessed against him, or by virtue of an order of de- 
livery issued under this chapter, or any other mesne or final 
process issued against him ; Provided, That such affidavit 
may omit the first and last clause of this subdivision 
aud in lieu thereof show that the property was taken in 
execution on a judgment or order, other than an order of 
delivery in replevin, and that the same is exempt from 
such execution or attachment under the laws of this state.”’ 

The law of exemptions has come into existence at a 
much later date than the law of replevin. Hence, if ex- 
empt property is levied upon, the affiant may plead the 
exemption in his affidavit and maintain replevin for the 
property. It is not necessary in the petition to allege the 
exempt character of the property, it being sufficient to 
plead the interest of the plaintiff, to allege that he is entitled 
to the immediate possession of the property, and that the 
defendant wrongfully detains the possession thereof. The 
plaintiff may tender a special issue as to the character of 
his possession or that of the defendant, and where issue is 
joined thereon and the questions are material, the verdict 
and judgment must follow the pleadings, 

In the case at bar the petition alleges that “the goods 
were not taken in execution on any order or judgment 
against said plaintiff, or for the payment of any tax, fine, 
or amercement assessed against him, or by virtue of any 
order of delivery,” ete., when the proof shows beyond con- 
troversy that the warrant was taken under an execution. 
The plaintiff below having tendered an issue of that kind 
is bound by it, and cannot, without an amendment, prove 
that it was taken on execution, but that the property was 
exempt. The plaintiff’s proof must substantially corre- 
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spond with the allegations of the petition. The judgment 
of the district court is reversed and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 


THE other judges concur. 


JAMES TALCOTT, APPELLANT, v. JAMES R. C. Fretp 
ET AL., APPELLEES, 


(FILED May 18, 1892.] 


Life Insurance: ENDOWMENT PLAN: Poricy 1s SUBJECT TO 
CLAIMS OF INSURED’s CREDITORS. While, ordinarily, a policy 
of life insurance payable to the wife upon the death of her hus- 
band is not subject to be applied in payment of his debts, yet 
where the policy is in the form of an endowment, a certain sum 
to be repaid after a specified number of years, the transaction is 
in the nature of a loan, the insurance being a mere incident, 
and where the premiums have been paid by an insolvent debtor, 
the insurance money on such policy received by the wife during 
the lifetime of the husband is not transmuted so as to be hera 
as against creditors of the husband, but is subject to their 
claims. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


J. E. Cobbey, for plaintiff in error, cited: Burt v. Tim- 
mons, 28. E. Rep. [W. Va.], 781; Seitz v. Mitchell, 94 U. 
S., 582; Keller v. Mayer, 55 Ga., 406; Wells v. Smith, 54 
Id., 262; Parker v. Bates, 29 Kan., 597; Edgerly v. Greg- 
ory, 17 Neb., 348; Wortman v. Price, 47 Ill., 22; Carter 
v. Martin, 15 S. W. Rep. [Ky.], 663; Elijah v. Taylor, 37 
Ill., 247; Coon v. Rigden, 4 Colo., 275; Quidorts’? Adm’z 
v. Pergeaux, 18 N. J. Eq., 472; Sober v. Standart, 20 Atl. 
Rep. [Pa.], 405; Bank v. Sprague, 20 N. J. Eq., 13; 
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Commonwealth v. Fletcher, 6 Bush [Ky.], 171; Martinez 
». Ward, 19 Fla., 175; Feller v. Alden, 23 Wis., 301; 
Keeney v. Good, 21 Pa. St., 355; Chardavoyne v. Galbrath, 
1S. Rep. [Ala.], 771; Stennett v. Bradley, 15 S. W. 
Rep. [Wis.], 467; Hamill v. Augustine, 46 N. W. Rep. 
[Ia.], 1118; Penn v. Whiteheads, 12 Gratt. [Va.], 74; 
Glidden v. Taylor, 16 O. St., 510; Shay v. Dickson, 15 
Atl. Rep. [N. J.J, 252; Augusta Bunk v. Crossman, 7 Atl. 
Rep. [Me.], 396. 


A. H. Babcock, and A. D, McCandless, contra: 


The proceeds of a policy payable to the wife cannot be 
touched by the creditors of the insured. (Bank v. Hume, 3 
Mackey [Dist. of Col.], 384; Goodrich v. Treat, 3 Colo., 
408; McCutcheon’s Appeal, 99 Pa, St., 1383; May, Ins., 
599.) As to the pleadings: Ockendon r. Barnes, 43 Ia., 
615; Cummings v. Thompson, 18 Minn., 246; Clark v. 
Dayton, 6 Neb., 192; Voorhees v, Bonesteel, 16-Wall. [U. 
S.], 31; Arnold v. Baker, 6 Neb., 136; Davis v. Dycus, 
7 Bush [Ky.], 4; Clark v. Van Reimsdyk, 9 Cranch [U. 
S.], 160; Hughes v. Blake, 6 Wheat. (U.S.], 468. The 
marital relation does not disqualify a husband from becom- 
ing the agent of his wife, and he may give her his labor 
and skill without rendering her property liable. ( Voorhees 
v. Bonesteel, 16 Wall. [U.S.], 16; Buckley v. Wells, 33 N. 
Y., 518; Knapp v. Smith, 27 Id., 277; Gage v. Dauchy, 
34 Id., 296; Abbey v. Deyo, 44 Barb. (N. Y.], 381; 
Aldridge v. Muirhead, 101 U. S., 399; Tresch v. Wirtz, 
34 N. J. Eq., 129; McMurtry v. Brown, 6 Neb., 376; 
Edgerly v. Gregory, 17 Id., 349; Broadwater v. Jacoby, 19 
Id., 80; Morrison v. Berry, 42 Mich., 393; Wait, Fraud. 
Con., secs. 303, 304.) 


MaxwELt, Cu. J. 


This action was brought by the plaintiff against the de- 
fendants in the district court of Gage county to subject 
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certain property to the payment of his judgment. The 
court below found the issues in favor of the defendants 
and dismissed the action. The only testimony in the case 
bearing upon the questions in controversy is that of Field 
and wife, and is far from satisfactory. It appears that 
several years ago Field & Bro. were conducting a notion 
store in Rock Island and seem to have been in business 
for many years; that the stock was worth about $20,000; 
that an uncle of the partners had sold them the stock some 
fourteen years before, taking a chattel mortgage thereon 
which he had kept alive; that he had indorsed for the 
partners and signed notes with them: these transactions 
are neither fully nor clearly set out; that Field possessed 
a dwelling house of about the value of $4,500, upon 
which were two mortgages, in the aggregate about $2,500; 
that the uncle took possession of the store under his mort- 
gage and seems to have been paid in full; that a compro- 
“mise was effected with a number of other creditors at 
thirty-two and one-half cents on the dollar, but the plaint- 
iff refused to accept this amount and recovered judgment 
on his debt, which seems to have been incurred just before 
the failure of Field & Bro.; that in 1889 he brought an 
action in this state on the judgment and recovered judg- 
ment thereon for the sum of $3,016.39, upon which am 
execution was issued and returned unsatisfied. It also ap- 
pears that the mortgages on the dwelling house in Rock 
Island were foreclosed and the property purchased by the 
mortgagee, the mother of Mrs. Field, and by her con- 
veyed to the latter; that this house was afterwards sold for 
$4,250, and the money invested in the land in controversy. 
It also appears that the husband had taken out a fifteen- 
year endowment policy on his life in favor of his wife ; 
that he paid the premiums, and at the expiration of the 
fifteen years she received $2,040, which it is claimed was 
invested in live stock to be referred to presently. The 
husband is also engaged in the coal business at Beatrice im 
his wife’s name. 
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In the fourth paragraph of her answer the wife alleges: 
«‘This defendant further admits that at the commencement 
of this action she owned the following real and personal 
property: The north half of section 21, in township 1 
north, of range 5, and the southwest quarter of the south- 
east quarter of section 16, in said township and range, of 
the value of about $6,000, upon which real estate there is 
a mortgage of $3,500 unpaid and not yet due, drawing in- 
terest at seven and one-half per cent per annum; and the 
following personal property, viz.: About 33 head of horses 
and colts worth about $1,300; about 77 head of cattle 
worth about $1,500; about 50 head of hogs worth about 
$200. This defendant alleges that the said defendant 
James R, C, Field has no right, title, or interest in said 
property, or any part thereof, at the commencement of this 
action or any time since, and that this defendant did not 
__ at said date, or at any other time since, hold the title to the 

property in the petition described in trust for the defend-— 
ant James R. C. Field in whole or in part, and denies that 

said property, or any part hereof, is kept in her name for 

the purpose of defrauding the plaintiff in the collection of 
his judgment, but on the contrary alleges that all prop- 

erty in her name and held by her and described ia plaint- 

iff’s petition is her own separate estate owned by her by 

asolute title, and not acquired from her said husband by 

gift, grant, sale, or otherwise. 

It also appears that the husband has had full and abso- 
lute control of the business of his wife and without com- 
pensation or an agreement therefor has given her the bene- 
fit of his time and labor. The effect has been that the wife 
has prospered while the creditors of the lhusband have been 
compelled to look on at a distance. 

A policy of life insurance is a contract in consideration 

of certain payments to the insurer, for which it undertakes 
to pay acertain sum upon the death of the person whose 
life is insured. (3 Kent, Com., 366.) Under the endowment 
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plan, however, the insurer undertakes, upon the payment 
of a certain amount, to pay the insured, or such person as 
he may designate, a certain specified sum in a given num- 
ber of years. It is more like an investment than insur- 
ance, the latter being a mere incident and not the main 
. purpose of the transaction. Now it may be conceded that 
where a reasonable amount of insurance is effected upon 
the life of a husband, the sole object being to provide a 
fund for the support of a beneficiary in case of the death 
of the insured, that such fund will not ordinarily be liable 
for his debts. Where, however, the money, or a consider- 
able portion of it, is to be repaid in his lifetime, the trans- 
action partakes more of the character of a loan. On prin- 
ciple the insured might deposit the premiums in a bank on 
time certificates drawing interest and at the end of fifteen 
years draw the same with accrued interest. Such funds re- 
main the property of the debtor. So in case of an endow- 
ment policy. The transaction is simply one of contract in 
which the insurer promises after a certain date to repay 
the insured the amount agreed upon. Now, suppose the 
money so invested belongs to the debtor, and which should 
be applied to the payment of his debts, the mere act of fil- 
tering it through the insurance company will not trans- 
mute it so that it becomes the property of the beneficiary 
free from the claims of creditors. If so, it would afford 
an casy mode of evading the law, and no stronger illustra- 
tion is required than the case under consideration. If a 
debtor’s property may be given to his wife in the way pro- 
posed, free from the claims of creditors, then our attach- 
ment and other laws for the collection of debts are wholly 
deficient and ineffectual to protect the rights of creditors. 
But the laws spoken of are not defective, nor is the prop- 
erty in question free from their claims. It is very clear 
that the money derived from the insurance company, with 
which the live stock in question, was purchased, was the 
property of thehusband and not of the wife, and is liable for 
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his debts. In May on Insurance, sec. 458, it is said: “A 
endowment policy, however, is a part of his estate and sub- 
ject to his debts.” (White v. Smith, 2 Tex. Civil Cases, 
400-401.) It is very clear, also, that the increase in. value 
of the real estate has been very largely brought about by the 
labor of the husband, and while as to her own property she 
may protect her riglits therein, she cannot as against cred- 
itors claim the added value thereof which has resulted from 
the labor of her husband thereon. (Glidden v. Taylor, 16 
O. St., 510.) Honesty and fair dealing lie at the founda- 
tion of all commercial prosperity and it is the duty of courts 
to require as far as possible the application of a debtor's 
property to the payment of his debts. If he is unfortu- 
nate—as he may be and still be honest—the law throws its 
protection around him by exempting his homestead and a 
certain amount of personal property, and this law is liber- 
ally construed by the courts. But it is not intended, nor 
will the courts sauction the concealment of a debtor’s prop- 
erty in the name of another and thereby prevent its appli- 
cation to the payment of his debts. The judgment of the 
district court is reversed and the cause remanded for fur- 
ther proceedings, 


REVERSED AND REMANDED. 


THE other judges concur. 


T. E. CaALvert ET AL. v. STATE OF NEBRASKA, 
{FILep May 18, 1892.] 


1, Injunctions: VaLiprty: RaILRoaps: Streer Raitways. A 
street railway company instituted an action to obiain an injunc- 
tion against three railway companies, to restrain them from pre- 
venting the laying of track across such railways. One of the 
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railway companies answered, in substance, that it bad occupied 
the ground for more than twenty years; that it was a part of its 
yard, where trains were constantly being made up, and cars were 
continually passing and repassing at the point indicated; that the 
company had rights in the street; that the street railway com- 
pany was not a valid corporation and had no right to lay its 
tracks through said yard, and that other and safer points of cross- 
ing were near at hand; that the construction of the street railway 
would cause great loss and injury to the railway company and 
be attended with danger to its employes, etc. Held, That an 
order of the district judge made at cbambers, on dispnted ques- 
tions of fact, on an application fora temporary injunction, which 
in effect divested the railway company of the possession of its 
property and gave it to the street railway company, was void. 


2. : TEMPORARY ORDER: OFFICE. A preliminary injunc- 
tion is merely to preserve matters in statu quo until a hearing. 
It cannot divest rights nor transfer the possession without a 


trial. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 


John H. Ames, for plaintiffs in error: 


The mandatory injunction and order or writ of assist- 
ance, as provisional remedies, are absolutely unknown to 
our system of jurisprudence. Even in the absence of stat- 
utory definition and limitation, neither of these writs or 
orders has hitherto been used by courts of equity except 
for the purpose of carrying into effect their final decrees. 
(Farmers Ry. Co. v. Reno O. C. & P. BR. Co., 53 Pa. St., 
224; Audenried v. R. Co., 68 Id., 370; Gale v. Abbott, 8 
Jurist, N.S. [Eng.], 987 ; Childv. Douglas, 1 Kay [Eng.], 
578; Washington Uni. v. Green, 1 Md. Ch., 97; N. Y. 
Print & Dying Est. v. Fitch, 1 Paige [N. Y.], 97; Bosley 
v. Susquehanna Canal, 3 Bland [Md. Ch.], 65; At’y Gen. 
v. R. Co., 2 Green Ch. [N. J.J, 136; Att'y Gen. v. Patter- 
son, 1 Stock. [N. J.], 624; Locomotive & Mach. Wks. v. R, 
Co., 20 N. J. Eq., 379; 3 Dan. Ch. Pr. 1767; 1 Ves. Jr., 
140; Blakemore v. C. & N. Co., 1 Myl. & K. [Eng.], 154; 
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High, Inj.,15; Bracken v. Preston, 1 Wis., 584; Story, 
Eq. PI., 374, 375.) Even a decree of a court of equity on 
final hearing which sought to do what was done by this 
order, would be void. (Zawas v. R. Co., 44 Mich., 479; 
Henderson v, Marcell, 1 Kan., 187; Moosic v. R. Co. 13 
Atl. Rep. [Pa.], 915.) Judge Norval had jurisdiction to 
grant the temporary injunction on the answer and counter- 
claim. (Cox v. Tyler, 6 Neb., 397.) 


F. J. Bush, and J. R. Webster, contra: 


The locus quo of the controversy was in actual use as a 
public street. A supreme judge of the state of Nebraska 
has no jurisdiction to issue an injunction in a cause pend- 
ing in the district court, unless it be of that character of 
causes of which the supreme court has original jurisdiction. 
The order allowed by Judge Norval was not an injunction 
nor was it intended to be. The injunction was not vio- 
lated. (Code, ch. 4, secs. 258, 260.) 


MAXWELL, Cu. J. 


On the 20th of August, 1890, the North Lincoln Street 
Railway Company brought an action against the Chicago, 
Burlington & Quincy Railroad Company, the Fremont, 
Elkhorn & Missouri Valley Railway Company, and the 
Missouri Pacific Railway Company, the cause of action 
being set forth as follows: 

“The plaintiff is a street railway corporation, duly or- 
ganized and incorporated for building, constructing, owning 
and operating a street railway in the city of Lincoln and 
its vicinity. The defendants are railroad corporations, re- 
spectively operating and owning lines of railway entering 
the city of Lincoln or passing through the same, The 
plaintiff has from the city of Lincoln a franchise for the 
constructing of a railway on North Eleventh street, and 
other streets of the city of Lincoln, and desires to construct - 
a line of street railway on Eleventh street from W street 
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to Y street, and has constructed and nearly ready for oper- 
ation about four miles of street railway running from W 
’ street north to Grandview addition in the city of Lincoln, 
and desires to continue and connect its road to the central 
part of the city of Lincoln at O and Twelfth streets, or in 
that vicinity. The plaintiff has purchased and is now 
putting into place machinery for operating its railway by 
electricity for its motor power, and for that purpose has 
purchased motors and engines and all appurtenances for the 
operation of its road by electricity and is in process of con- 
structing its power house. The road of the plaintiff will 
be of great public utility for the residents north of the rail- 
way tracks of the defendants in obtaining rapid transit from 
the suburbs into the city of Lincoln. The plaintiff has 
already invested about $35,000, and is about to invest for 
the completion of its railway the sum of $60,000 additional. 
‘The defendant’s roads cross Eleventh street and it is neces- 
sary for the plaintiff to lay its track across the track of 
the defendants, of which there are several tracks in that 
vicinity. But the plaintiff does not propose without the 
advice an] approval of the proper authorities to break or 
disconnect the rails of the defendants, but the plaintiff pro- 
poses to construct its road across the tracks of the defend- 
ants by raising its rails at the point of the crossing about 
one and one-half or two inches above the rails of the de- 
fendants and to cut the plaintiff’s rails so that the wheels of 
the defendants cars can pass through the space in the 
plaintiff’s rails without in anywise impeding or hindering 
its passage or safety. But the defendants, colluding and 
conspiring together to make the completion of the plaint- 
iff’s road greatly more expensive, and much delaying 
the completion of the same, refuse the plaintiff permis- 
sion to cross their tracks in the manner aforesaid, or 
to permit the. plaintiff to cross their tracks at grade 
in any manner whatever; that the manner of the pro- 
posed crossing is the same as is the crossing now used 
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by the Lincoln Rapid Transit Company, operating its 
said cars at said crossing by steam; that the manner in 
which the plaintiff proposes to cross the defendant’s tracks ° 
is the same that the defendant, the Chicago, Burlington & 
Quincy Railroad Company, and the Fremont, Elkhorn & 
Missouri Valley Railway Company consented that the 
said Lincoln Rapid Transit Company might cross their 
tracks; and the manner in which the plaintiff proposes to 
cross the said railway tracks is in all things precisely the 
same as has been used and operated without any accident 
or danger for three years last past by the Lincoln Rapid 
‘Transit Company over the defendants’ tracks. So that the 
safety of the manner of crossing proposed has been dem- 
onstrated by use, But the defendants insist that the 
plaintiff shall construct what is termed a viaduct or bridge 
of sufficient height so that the cars of the plaintiff shall 
pass over the trains and cars of the defendants with sufti- 
cient elevation to permit the highest car and engine to pass 
under such viaduct. But the plaintiff shows that to con- 
struct such viaduct it is necessary to make a long and 
steep grade to approach the same in order to give sufficient 
elevation, and that such grade will greatly and inordinately 
add to the expense of the operation of the plaintiff’s road 
in procuring sufficient power to lift its trains at such height 
over the defendants’ tracks; and, moreover, for such via- 
duct to be strong and durable and safe will be of very 
great expense, costing as much as four or five miles of 
street railroad way, and such viaduct, unless made wide 
enough to be used for a public roadway for the passage of 
teams and vehicles, will very greatly impede the highway, 
which is a thoroughfare of very considerable resort and 
much used by the people living within and north of the 
city of Lincoln for entrance into the city, and it is against 
the public interest that a viaduct, unless also to serve as a 
public road, should be constructed in Eleventh street. 
And the city of Lincoln has now no means available 
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whereby it can obtain money for the construction of a via- 
duct of sufficient width to serve as a public road, or street, 
as well as for the tracks and cars of the plaintiff; that the 
only reason wherefore defendants refuse and conspire to 
impede the plaintiff in making the entrance of its road 
into the central part of the city at gitade over the defend- 
ants’ tracks, is that the defendants pretend it will greatly 
add to the danger of collisions, and that they will have to 
maintain a watchman at said crossing, but in truth and in 
fact, said street at the point where plaintiff desires to cross 
is now an open public highway used constantly for the 
passage of teams and vehicles, and at said crossing the de- 
fendants keep constantly night and day, while teams are 
passing, a watchman with signals to warn persons pass- 
ing when trains are about to pass said crossing, so 
that the expense of the defendants will not in any- 
wise be increased, as they already maintain one or more 
watchmen at said crossing and no additional watchman will 
be rendered necessary ; that the manner in which it will 
operate its cars by electricity is such that the cars are under 
perfect control of the driver, who stands on the front plat- 
form of the car while in motion, and by a mechanical ap- 
pliance termed a switch, is enabled to stop instantly or even 
reverse at full speed the motion of the car, so that the street 
railway car as it will be equipped and operated, is more 
manageable than any other vehicle which is wont to cross 
the defendant’s tracks, and can be instantly stopped or re- 
versed upon signal so to do; that there is about to be held 
in the city of Lincoln the annual state fair of the state of 
Nebraska, which will convene in the city of Lincoln,a 
great mass of people whose transportation through the city 
of Lincoln and its suburbs speedily, pleasurably, and 
cheaply is not only to the interest of the people who may 
assemble, but is of great interest to the city of Lincoln 
itself. The plaintiff, if permitted to cross the defendants, 
tracks, expect to have their road in operation at the time of 
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the state fair, and the same being the first electric street 
railway in the city of Lincoln will be a novelty which 
guests assembled will desire to see and avail themselves of 
for transportation. And the novelty of such street railway 
transportation will also cause, as plaintiff anticipates, a large 
amount of traffic upon its line, and be of great profit, which 
the plaintiff will wholly lose if it is delayed for even two 
or three days in doing the mechanical work in constructing 
said crossing. The plaintiff moreover shows that north of 
the city of Lincoln, at Grandview, the northern terminus 
of the plaintiff’s line, there is located and about to be con- 
structed an institution known as Worthington Military 
‘Academy, and many people about to visit the city of Lin- 
coln are connected and affiliated with the society interested 
in the said institution of learning, and will desire to see its 
site and its surroundings, and they will be very greatly in- 
convenienced if the plaintiff is nut permitted to complete its 
line for their accommodation; that it is willing to regard 
such grade crossing as it now proposes to make tempo- 
rary, and in case an elevated viaduct is not constructed on 
Eleventh street, it is willing to unite with the defendants in 
the construction of any approved, suitable and safe crossing, 
as is provided shall be done by section 113 of chapter 16 of 
the Compiled Statutes of Nebraska, and is willing to pay its 
portion as in said section provided, of the costs and expenses 
of such crossings, upon all the tracks which its tracks shall 
intersect; that the proposed point of crossing is the only 
favorable point of crossing that its road is constructing from 
Grandview up Twelfth street to the vicinity of defend- 
ants’ tracks and grounds, but that Twelfth street does not 
extend across defendants’ tracks and ground and is not open, 
so that the nearest and in fact the only point which plaint- 
iff can cross is by diversion to Eleventh street next west of 
Twelfth street and making the crossing at that point, and 
plaintiff has proposed and tendered to defendants, that if 
they would permit plaintiff to make the crossing at that 
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point, and to make a viaduct or crossing above their grounds — 
and tracks on Twelfth street, the plaintiff and others inter- 
ested in obtaining an opening of the highway on Twelfth 
street line would, at their own expense, construct a high 
viaduct, but the defendants have refused the plaintiff’s per- 
mission so to do, and it is unable therefore to make a cross- 
ing at that point, although a viaduct could be constructed 
on Twelfth street with much less expense than at Eleventh 
street, for the reason that the Twelfth street approaches to 
the grounds of the defendants from the south to the viaduct, 
would be short and without any steep or severe grade, and 
to the northward the access to such viaduct is easy by a 
direct line from Twelfth street north of their said tracks 
and grounds, but such viaduct would be more difficult and 
more expensive and less commodious at Eleventh street, 
because the south line of Y street is but about 150 feet from 
the northermost of defendant’s tracks, and plaintiff would 
be compelled to construct and operate a curve at Twelfth 
and Y streets and at Eleventh and Y streets, so that the 
approaches to the viaduct will be much more difficult and 
the grade necessarily more severe, yet the defendants have 
refused to permit the company constructing the viaduct on 
the line of Twelfth street, and the negotiation has been 
pending for the past several months, and so much time has 
now elapsed that should the defendants consent to the mak- 
ing of the viaduct at Twelfth street, there would not now 
be sufficient time before the holding of the state fair; that 
it is unable to enter Eleventh street at the said point be- 
cause defendants refuse permission and threaten to use 
force against plaintiff’s laborers and prevent their construct- 
ing said crossing, although they have under their franchise 
a perfect right so to do, and unless restrained by the order 
of the court, the defendants will by violence and force pre- 
vent the construction of said crossing, and plaintiff has no 
remedy except by the intervention of the court. Where- 
fore plaintiff prays that a writ of injunction may be issued 
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against the defendants, and all their several officers and em- 
ployes be each and severally restrained from any force or 
violence against plaintiff’s laborers and in anywise im- 
pede or hinder the plaintiff in making its crossing as in 
the same manner they have permitted the said street rail- 
way, to-wit, the Lincoln Rapid Transit Railway Com- 
pany, to construct its tracks across the Chicago, Burlington 
& Quincy Railroad Company on Eleventh street, and that 
on the final hearing of said injunction may be made per- 
peiual and for such other, further, or different relief as the 
plaintiff ought in equity to have, and for costs.” 

On the 21st of that month application was made to 
Judge Field for a temporary order of injunction and the 
hearing thereon was continued to the following Monday. 
On the 22d of the month the Missouri Pacific Railway 
Company filed an answer to the petition and praying for 
affirmative relief. On the 22d of the same month the 
Chicago, Burlington & Quincy Railroad filed an answer and 
praying for affirmative relief as follows: 

“‘ Now comes the defendant, the Chicago, Burlington & 
Quincy Railroad Company, and answering for itself alone 
and by way of a cross-petition says that it is a corporation 
organized and operating a system of railroads in Nebraska 
in pursuance of law, and that as such it owns and operates 
different lines of road running into the city of Lincoln, one 
main lineand several side tracks, on which the plaintiff is 
seeking to cross by a line of railway to be operated into 
aud out of the city of Lincoln at or near what would be 
a continuation of Eleventh street in said city. This de- 
fendant says in answer to said petition filed by the plaintiff 
that whether the plaintiff is a corporation organized as al- 
leged this defendant has not knowledge or information, 
and therefore denies the same; that whether said plaintiff 
has a franchise and right from the city of Lincoln to con- 
struct its line of road over and along said street or any 
portion thereof, this defendant has not knowledge or in- 
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formation and therefore denies the same. Admits that the 
plaintiff proposes to cross its right of way and railroad 
tracks and is making arrangements to build a crossing 
over the same for the plaintiff’s line of road, but denies 
that this defendant has conspired or colluded with other 
defendants or any one else to prevent said crossing, denies 
the right of said plaintiff to cross its tracks and objects to 
the same on its own account without any conspiracy or col- 
lusion with anybody else. Says that negotiations have been 
had with this defendant and the plaintiff by and through its 
officers for the construction of a viaduct over the tracks of 
this defendant at Twelfth street and Eleventh street, and 
this defendant had voluntarily offered to assist the plaintiff 
and the city of Lincoln in the construction of such viaduct 
either at Twelfth street or on a continuation of Eleventh 
street over the defendant’s tracks as might be decided upon 
by the city and the plaintiff, and has accepted the propo- 
sition of the plaintiff specifying the amount that should be 
paid by this defendant. This defendant admits that a state 
fair is soon to be held near the city of Lincoln, but alleges 
that the plaintiff’s road does not run in the direction of the 
fair grounds, nor anywhere near them. Denies that the 
point selected by the plaintiff to cross its track is the only 
available place for crossing the same. Denies specifically 
and generally each and every allegation contained in said 
petition not hereinbefore admitted or stated. 

“Further answering the said petition, and by way of 
asking for affirmative relief, this defendant says that it owns 
a strip of ground at the proposed place of crossing 200 
feet wide for right of way for the main line tracks and 
yardage, for the purpose of carrying on its business at the 
city of Lincoln, and that it has owned and used said 
ground for such purpose for about twenty years; that it 
became the owner of said strip of ground and adapted it 
to the uses required long prior to the time that Eleventh 
street was established by the city up to the line of the 

43 
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ground, and neither the city of Lincoln nor the county of 
Lancaster have ever established or obtained the right to 
maintain and use any portion of said strip of ground as a 
street or public highway. This defendant says that in the 
use of said strip of ground for its road, side tracks, and 
switch yards for the transaction of its business at the city 
of Lincoln, it has laid thereon a number of tracks; that 
other defendant railroad companies have also obtained land, . 
and right of way adjacent to that of this defendant at said 
point, and that all of the roads, together have located and 
used (the tracks by being close to each other) the number 
of ten tracks, which would have to be crossed by the 
plaintiff in crossing said grounds at the point proposed ; 
that there isa large warehouse building adjacent to defend- 
ant’s tracks on the west side, built at large expense, by 
private owners, the tracks adjacent were built and adapted 
for the purpose of shipping and the handling of freight, so 
as to be convenient, both for the warehouse people and for 
this defendant; that in said construction the side tracks 
reaching thereto are at a certain grade, and that if the 
proposed crossing is made by the plaintiff the side tracks 
reaching to this warehouse would have to be raised some 
two feet in height, which would make a great expense to 
this defendant, and practically render useless the said ware- 
house and tracks for the purpose of shipments as designed ; 
that the said plaintiff has never obtained the right to 
cross this defendant’s grounds and tracks at the point pro- 
posed, nor ever asked permission to cross the same at grade 
until just prior to the bringing of this action for an in- 
junction by the plaintiff, and then simply inquired if de- 
fendant would consider question of grade crossing; that 
it is wholly impracticable and extremely dangerous for the 
plaintiff to cross the defendant’s tracks and the other tracks 
at the point proposed at grade; if done, the result would 
necessarily be, according to all experiences in said cases, 
the loss of many lives, and a constant danger to the 
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traveling public, and would be a great and irreparable 
damage and injury to this defendant; that the defendant 
constantly uses said ground and tracks for the passage of 
its trains on its main lines and for switching purposes, and 
uses the same as a switching yard for the station at Lincoln 
at which point many different lines converge, all operated 
by this same defendant, where there is a vast amount of 
switching and moving of trains constantly on its grounds and 
yards, including this particular point where the plaintiff 
proposes to cross; that in corroboration of what the plaintiff 
states there is a large amount of traveling back and forth 
from North Lincoln to the city proper, which makes it 
all the more imperative to provide such means of crossing, 
specially over the yardage and tracks of this defendant 
and other defendants, that will be safe and a reasonable pro- 
tection to life and limb to the traveling public; that the 
plaintiff and all of the parties connected therewith have 
recognized the necessity of building a viaduct or overhead 
crossing for their line of road over these numerous tracks 
as being the only safe and practicable mode of operating 
their cars; that members of the city council and the 
plaintiff have repeatedly represented this to the defendants 
and have solicited its aid in the construction of said via- 
duct; that this defendant readily recognized the same 
necessity as did the plaintiff and the city council of Lin- 
coln, and believing it was proper for the defendants to aid 
in such a work as a voluntary contribution, readily con- 
sented to pay the amount that the plaintiff and the city 
council demanded and thought proper by this defendant, : 
and when the plaintiff and the members of the city coun- 
cil named the amount that this defendant ought to pay for 
such construction, this defendant accepted the proposition 
as made, and had no idea that the plaintiff would attempt 
to cross its tracks and yardage at grade until the beginning 
of this suit; that the viaduct or railroad crossing that was 
contemplated and talked of was to be for teams and 
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wagons as well as for plaintiff’s line of railway, and says 
that it is wholly practicable to build such a viaduct, either 
at a continuation of Eleventh street or Twelfth street over 
the tracks of this and the other defendants, at a small out- 
Jay compared with the damage it would occasion by mak- 
ing-a grade crossing; that it owns its property and has a 
right to its use, and it cannot be taken or damaged by any 
other railroad line, person, or company without just com- 
pensation; that no such compensation has ever been made, 
agreed upon, or provided for, as mentioned in the statute 
referred to in the plaintiff’s petition or otherwise; that 
the plaintiff has built its line of railway near to the de- 
fendant’s right of way and grounds and tracks at the pro- 
posed point of crossing, and has piled up a large amount 
of material and has engaged a large number of men to 
enter upon the grounds of this defendant’s tracks to build 
and construct its line of road across the tracks and 
grounds of this defendant; that these men thus employed 
dv the plaintiff, and the plaintiff itself, will, unless re- 
strained, enter upon said grounds and build said crossing ; 
that it has threatened to do so, and have these men 
ready and on or adjacent to the ground for that purpose, 
and this defendant has been compelled to watch the 
rounds in order to see that the plaintiff does not carry out 
its threat until the court shall decide the question in- 
volved in this litigation, and as the plaintiff is the moving 
party and the one that is threatening to build said cross- 
ing, and has the men and material ready for that purpose, 
' this defendant prays that the court may issue a temporary 
order of injunction enjoining said plaintiff, its agents, em- 
ployes, and servants, and all others acting under, by, or for 
the plaintiff from entering upon the grounds of this de- 
fendant at the proposed point of crossing or elsewhere, for 
the purpose of building or grading for the crossing pro- 
posed, or for any other crossing, and that such further 
order may be made by this court sitting at chambers on 
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Monday, the 25th day of August, 1890, as may be just, 
and that on the final hearing of this case said order of in- 
junction may be made perpetual, together with such other 
and further relief as justice and equity may require,” 

Upon this answer Judge Norval granted an order as 
follows: “Upon reading the foregoing answer duly veri- 
fied, and believing that a good cause is shown, it is ordered 
that a temporary injunction be granted herein, enjoining 
the plaintiff as prayed for, from entering upon the defend- 
ant’s right of way and grounds for the building and con- 
struction of the crossing of the same as complained of, and 
that a further hearing of this matter is set for Monday, the 
25th day of August, 1890, at the office of Judge A. W- 
Field, in Lincoln, at 10 o’clock A. M. This temporary 
injunction to be issued upon defendant’s executing and de- 
livering to the clerk of the court an undertaking to the 
plaintiff in the sum of $1,000, with approved securities, 
conditioned as required by law. August 22, 1890.” This 
was signed by Judge Norval. 

It will be observed that the only object of this order was 
to prevent any action by the plaintiff until a hearing could 
be had on the following Monday. Objection is made in 
the brief of the defendants in error to the power of the 
judge of the supreme court to grant a temporary injunc- 
tion, The statute plainly confers the power. Heretofore, 
however, the judges have refused to grant such orders as 
there is some doubt as to the right under our present con- 
stitution. ‘The question does not arise in this case, because 
on Monday, the 25th inst., Judge Field continued the re- 
straining order in full force and deferred the hearing unti} 
the next day, when the following order was entered by 
Judge Field: 

“This cause now comes on for hearing upon the applica- 
tion of the plaintiff for a temporary order of injunction 
herein, the application of the defendant, the Chicago, 
Burlington & Quincy Railroad Company, for a temporary 
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injunction, * * * It is further ordered by me that 
upon consideration of the application of the defendant, 
the Chicago, Burlington & Quincy Railroad Company, for 
a temporary injunction against the plaintiff, that the same 
be, and is hereby, denied, and that the restraining order 
heretofore issued against the plaintiff and hearing set before 
me, by his honor T. L. Norval, one of the judges of the 
supreme court, be and the same hereby is vacated and dis- 
charged, to which ruling the said defendant, the Chicago, 
Burlington & Quincy Railroad Company, duly excepts and 
demands that the amount of a supersedeas bond be fixed 
by which the restraining order heretofore allowed by the 
said, the honorable T. L. Norval, may be continued in 
force until a review of the action of the judge herein in 
vacating said restraining order can be heard, and make 
tender of abond, which demand of the said defendant is by 
me refused, and to which refusal the said defendant duly 
excepts. 

“Done at my chambers at the court house in the city 
of Lincoln, Lancaster county, Nebraska, this 26th day of 
August, A. D. 1890.” 

Afterwards an information was filed charging the plaint- 
iffs in error with contempt in violating said order and they 
were found guilty and each sentenced to pay a fine and to 
be imprisoned until paid. From which judgment the case 
is brought into this court. 

The question presented to this court is the power of a 
judge at chambers, upon the issues presented, there being 
disputed questions of fact, to make the order in question. 
In any case where the court or judge has jurisdiction and 
grants an injunction during the pendency of a suit, the in- 
junction while in force must be obeyed. A court should 
exercise great care in granting such relief, and only where 
it is clear the injury to the plaintiff will be great or irre- 
parable; but having granted it the adverse party should 
move to dissolve or modify and cannot disregard it with 
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impunity. A court must insist that its legitimate orders 
be obeyed. This is necessary both for the protection of 
private rights and those of the public. If the court or 
judge exceeds his jurisdiction, however, his action in the 
premises is like that of any other person who acts without 
authority. The sum of the answer of the Chicago, Bur- 
lington & Quincy railroad is that for.over twenty years it 
had been in possession of this property ; that it was within 
the limits of its yard at Lincoln and necessary for the 
transaction of its business; that the plaintiff’s railway was 
not a lawful corporation and had no right to use the prop- 
erty in question for its track ; that the location and use of 
said street railway would cause great injury and danger to 
the company and its employes; that the plaintiff had paid 
nothing for the right to use said street, ete. These facts 
stand admitted, yet the plaintiff was given full authority 
to proceed and construct the street railway while the de- 
fendant was enjoined from defending its possession. Not 
only this but the whole power of the court was used to aid 
the plaintiff. Suppose the owner of a farm, or one or 
nore city lots, should apply for an injunction to restrain 
the construction of a railway across his land, and should set 
forth the same facts as to his ownership and possession as 
the defendant has done in this case, and the railway com- 
pany should allege the same facts as are stated in the 
plaintiff ’s petition, would the court or judge on a prelim- 
inary hearing have authority to tie the hands of the land 
owner and permit the adverse party to divest him of his 
rights and destroy his possession? The statement of the 
ease carries with it a full answer. The judge, in effect, has 
undertaken to dispose of the merits of the case without a 
hearing. A temporary injunction merely prevents action 
until a hearing can be had. If it goes further, and divests 
a party of his possession or rights in the property, it is 
simply void. (People v. Simonson, 10 Mich., 385; P., H. 
& G. Ry. Co. v. Judge, 31 Id., 456; Salling v. Johnson, 25 
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Td., 489; McCombs v. Merryhew, 40 Id., 725; Arnold x. 
Bright, 41 Id., 207; 7. & B. C. BR. Co.v. Judge, 7N. W. 
Rep., 199.) Judge Cooley, in Arnold v. Bright, supra, 
says: “The court of chancery has no more power than any 
other to condemn a man unheard, and to dispossess him of 
property prima facie his, and hand over its enjoyment to 
another on an ex parte claim to it. In several cases it has 
been decided that possession of lands is not to be disturbed 
by means of a preliminary injunction. (Hemingway v. 
Preston, Walk. Ch. [Mich.], 528; People v. Simonson, 10 
Mich., 335.)” 

In the latter case it was held that such an order was not 
simply illegal but absolutely void. The railway corpora- 
tion has been in possession of the yard for more than 
twenty years; it is necessary to the making up of its trains. 
It is proposod to run a street railway across the same with 
a network of wires overhead charged with electricity, and 
a source of danger to every employe on the tops of its cars 
—such as brakemen. Whether the right exists to con- 
struct such a track across a network of railway tracks, 
where trains are being constantly made up, we do not de~ 
cide, because the question is not presented, but it is appar- 
ent that the qnestion is not entirely free from doubt, espe- 
cially where there are other available outlets. Even if it is 
conceded that Eleventh street at the point indicated across 
the railway tracks is a public street, still it does not follow 
as a matter of course that a street railway can be con- 
structed at that point without compensation to the com- 
pany whose tracks are obstructed. Street railways are 
desirable improvements and furnish facilities for the trans- 
portation of passengers within the limits of a city, but the 
fact that they are a convenience—almost a necessity at the 
present time—does not exempt them from liability for 
special damages sustained by the property of any person 
by reason of their construction. Whether or not the rail- 
way company is entitled to damages in this case is a matter 
yet to be determined from the evidence, but the possibility 
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or rather probability of such damages being recovered 
should deter a court or judge from depriving a party of any 
rights until the damages were either tendered or paid. This 
is the rule substantially when a right of way is condemned, 
and is based on the principle that a party being deprived 
of his property the compensation therefor takes its place. 
Tt istrue in condemnation cases where the money is depos- 
ited the party condemning the property may proceed, and 
no doubt the rule would prevail here. In our view there 
is a material difference between a case of this kind and 
one where a public street of a city has been appropriated 
in part by a railway company, but has been in constant 
use by the public as a thoroughfare. In such case the 
rights of the respective parties are to be respected and pro- 
tected. But a street railway imposes an additional burden 
upon the street, and particularly is such the case where the 
cars are propelled by a dangerous agency like electricity, 
transmitted through wires and liable to cause the death or 
serious injury of such employes of the railway company, 
as, from the necessity of the case, are brought near or in 
contact with such wires. The question of the street rail- 
way’s right to appropriate the property in question should 
have been determined by a trial before the order in ques- 
tion was made, and as it was not, the judge acted without 
authority and the order is void. The plaintiffs in error, 
therefore, were not guilty of contempt. The judgment of 
the judge is reversed and the proceedings for contempt 


Dismissep, 


THE other judges concur. 
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STATE, EX REL. C., B. & Q. R. Co. Er au, v. NortH 
Lincotn Srreet Rartway Co. 


[FILED May 18, 1892.] 


1. Action Pending. The pendency of a former suit between the 
same parties may be shown in abatement when a judgment in 
such suit would b: a bar to a judgment in the second action. 


2. 


: MAY BE PLEADED IN MANDAMUS PROCEEDINGS. The 
+ plea of the pendency of another suit in bar is applicable to pro- 
ceedings in mandamus. 


John H. Ames, and Marquett & Deweese, for relators, 
cited, contending that the pendency of the former suits 
could not be pleaded in abatement: Laflin v. Brown, 7 Met. - 
{Mass.], 576; Hatch v. Spofford, 22 Conn., 484; Downer 
v. Garland, 21 Vt., 362; Craig v. Dougherty, 45 Mo., 294; 
Osborn v, Cloud, 23 Ia., 104; Moosic v. R. Co., 18 Atl. 
Rep. [Pa.], 915; Coa v. Tyler, 6 Neb., 297, 302; Smith v. 
Lathrop, 84 Am. Dec. [Pa.}, 448 and note; Delahay v. 
Clement, 3 Scam. [Tll.}], 201; Bolton v. Landers, 27 Cal., 
184; People v. Wayne C. C., 27 Mich., 406; Calaveras Co. 
v. Brockway, 30 Cal., 325; 3 Blackstone, Com., 110; Tap- 
ping, Mandamus, 171; People v. C. & A. R. Co., 67 Ill, 
118; Inre Water Power Co., 20 N. J. L., 659; State v. R. 
Co., 39 Minn., 219; M. & St. P. R. Co. v, Faribault, 23 
Id., 167. 


F. J. Bush, and J. R. Webster, contra, cited: Long v. 
State, 17 Neb., 68; State v. St. P., M.& O. BR. Co, 19 Id., 
477, 482; High, Ex. Rem., p. 11, sec. 7; Id., 151, 167; 
People v. Chicago, 53 Ill., 424; 4 Wait, A. & D., 876; 
U. S. ». Bank, 1 Cranch [D. C.], 7; State v. Graves, 19 
Md., 351; Smith v. Chicago, ete., R. Co., 67 Ill., 191; U. 
S. v. Com., 5 Wall. [U. 8.}, 563; R. Co. v. Wyandott, 7 O. 
St., 278; Ex parte Fleming, 4 Hill [N. Y.], 581; State v. 


VoL. 34] JANUARY TERM, 1892. 635 
: State, ex rel. c., B. & Q. R. Co., v. N. Lincoln St. Ry. Co. 


Co. Judge, 12 Ia., 237; Puckett v. White, 22 Tex., 559; 
Ex parte Newman, 14 Wall [U. S8.], 152; Mansfield v. 
Fuller, 50 Mo., 338; Regina v. Justices, 28 Eng. L. & Eq., 
160; King v. Water-works Co., 6 A. & E. [Eng.], 355; 
People v. Supervisors, 12 Barb. [N Y.], 217; Tarver v. 
Coms., 17 Ala. 527; People v. Thompson, 25 Barb. [N. 
Y.], 73; People v. Head, 25 Ill., 325; Legg v. Mayor, 42 
Md., 203; Maxwell, Pl. & Pr., 730; People v, Com. Coun- 
cil, 53 Ill., 424; People v. Warfield, 20 Id., 165; People v. 
Wiant, 48 Id., 268; 7. & P. R. Co. v. St. Ry. Co., 64 Tex., 
83; Brown v. Duplessis, 14 La. Ann., 854; St. Ry. Co. v. 
Cumminsville, 14.0. St.,528; Hobart v. Mil. City R. Co., 27 
Wis., 198; Hichels v. St. Ry. Co.,78 Ind., 266; Hinchman 
v. St. Ry. Co., 17 N. J. Eq., 75; Eliott v R. Co., 32 Conn., 
579; Market St. R. Co. v. Cent. R. Co., 51 Cal., 583, 


Norval, J. 


This is an original application for a peremptory man- 
damus to compel the respondent to take up and remove its 
tracks, ete., where the same crosses the grounds of the re- 
lators, to restore said grounds and tracks to their former 
condition, and to require the respondent, if it shall desire to 
cross relators’ right of way, to effect such crossing by 
means of a bridge or viaduct of sufficient dimensions and 
height as not to interfere with the safe operation of re- 
lators’ trains. A demurrer to the information was over- 
raled pro forma, whereupon the respondent answered to 
the merits, and also pleaded the pendency of another suit 
between the same parties in bar. Subsequently the cause 
was referred to S. J. Tuttle, Esq., to take the testimony 
and report the same with his findings of fact thereon. 
Upon the filing of the report of the referee exceptions 
thereto were filed by the respondent, and the cause was sub- 
mitted to the court. 

In 1890, the respondent constructed a line of street rail- 
way across the tracks, rights of way, and grounds of the re- 
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lators in the city of Lincoln where Eleventh street crosses 
said grounds. The relators having refused permission to 
cross their tracks at said place at grade, the respondent 
brought suit in the district court of Lancaster county 
against the relators and the Fremont, Elkhorn & Mis- 
souri Valley Railway Company, to enjoin each of them 
from impeding or interfering with the North Lincoln Street 
Railway Company in the construction of its road across 
their grounds. The relators each filed an answer and 
cross-petition in said cause, with prayer that the street 
railway company be enjoined from constructing its line 
across their roads at the point in controversy. A tempo- 
rary order of injunction was allowed the plaintiff in said 
action by one of the judges in the district court,and on 
application of the Missouri Pacific Railway Company a 
restraining order was issued against the street railway 
company, which was subsequently vacated and discharged 
by the judge granting the same, A temporary injunction 
or restraining order, on application of the Chicago, Bur- 
lington & Quincy Railroad Company, was allowed by the 
writer against the plaintiff in said cause and set for hear- 
ing before Hon. A. W. Field, one of the judges of the 
district court of Lancaster county, which upon hearing was 
vacated by said judge. The suit bronght in the district 
court by the respondent is still pending and undetermined, 
and during its pendency this proceeding was brought. 

It also appears that the relators had constructed on their 
rights of way, where respondent’s line crosses the same, 
numerous main and side tracks, all of which were neces- 
sary for carrying on their business, and were and are con- 
stantly used for such purpose; that upon an average 275 
engines with and without cars attached, and 220 vehicles 
drawn by animals pass over the crossing in question each 
twenty-four hours; that on account of the frequency of the 
passing of engines and teams at said point the crossing of 
relators’ tracks by the resj:ondent’s road at grade is danger- 
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ous; that it is feasible and practicable to construct a viaduct 
over relators’ grounds and tracks at Eleventh street suit- 
able for the accommodation of the street car line and the 
traveling public, and that the relators are willing to bear an 
equitable proportion of the cost of constructing the same. 

The record discloses that the rights in controversy in the 
present case are substantially the same as those involved 
in the said suit now pending in the district court, and that 
the respondent’s tracks, which are sought by this proceed- 
ing to be torn up and removed, were constructed under 
the protection and aid of a mandatory injunction and order 
or writ of assistance granted the respondent by the district 
court, It cannot be doubted that that court acquired juris- 
diction of the subject-matter of the controversy, and it has 
the power, upon a final hearing of the cause, to determine 
the rights of the respective parties. It may be that some 
of its rulings and orders are erroneous, which we do not 
now determine, but if such is the case they may be corrected 
by that court by its decision upon the merits. At any rate 
they cannot be reviewed in a proceeding by a mandamus, 
but can be corrected only by proper proceedings brought 
for that purpose after the final determination of the cause. 
(State v. Nemaha Co., 10 Neb., 32; State v. Powell, Id., 
48; State v. Kinkaid, 22 Id., 641.) 

It may be safely stated that, as a general rule, the pen- 
dency of a former action between the same parties may be 
shown in abatement, where a judgment in such suit would 
be a bar to a judgment in the second suit brought in an- 
other court of concurrent jurisdiction, That one is an 
equitable action and the other a suit at law is immaterial, 
so long as both suits are based upon substantially the same 
facts. Cases are to be found in the books, some of which 
are cited in relator’s brief, which hold that the plea of the 
pendency of a prior action is not good when the proceed- 
ings are not identical or the forms of the actions are not the 
same in both suits. In other words, the pendency of an 
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action at law will not abate a suit in equity, and vice versa. 
But such rule is not sustained by the current of modern 
authorities and there is no good reason why it should ob- 
tain in this state under the Code, where the forms of pro- 
cedure, which, under the old system of practice, distin- 
guished legal and equitable actions, are abolished. 

In Ex parte Bushnell, 8 O. St., 601, the court says: “It 
is a rule founded upon the comity which does, and, for the 
prevention of unpleasant collisions, should always subsist 
between judicial tribunals, that where a court of general 
jurisdiction, and legally competent to determine its own 
jurisdiction, de facto, over persons and subject-matter, no 
other court will interfere with, or seek to arrest its action, 
while the case is still pending and undetermined.” 

The courts of California adhere to the doctrine that the 
writ of mandamus is a high prerogative writ, and not sub- 
ject to a plea in abatement. But in this state mandamus 
is a civil action, and being such, the plea of the pendency 
of another suit in bar is as applicable to it as to any other 
civil action. 

The precise question was considered by this court in 
State v. Matley, 17 Neb., 564. That was an application 
for a mandamus to compel the county clerk and board of 
canvassers of Garfield county, to reconvene and canvass the 
votes cast at an election held in said county for county seat. 
An alternative writ was issued, the board canvassed the 
votes and made proper return thereof. On the return day 
of the writ certain citizens of the county intervened and 
pleaded in abatement that, at the time the application 
for mandamus was made, a contest of said election was 
pending and undetermined. The writ was recalled, and 
all the proceedings thereunder set aside. The court in the 
opinion say: “The whole theory of our civil procedure is 
to avoid a multiplicity of suits, henee the plea of another 
aetion pending between the same parties and for the same 
cause of.action is a good plea in abatement. A proceeding 
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to contest an election is substantially an action, and as it 
was pending when the proceeding was instituted, that rem- 
edy must be exhausted before relief will be granted in this.” 

The supreme court of Illinois in passing upon the same 
question, in People v. City of Chicago, 53 Ill., 424, says: 
“Tt is made to appear to the court in this proceeding that 
at the time of filing the petition of the relators for the 
alternative writ of mandamus there was pending in the 
circuit court of Cook county a suit in chancery instituted 
by these relators against the common council of the city of 
Chicago, the various other city officers, and the company 
who published the Volks Zeitung, the German newspaper 
alleged to have been designated by the common council to 
. publish its proceedings. *:* * While there may be 
grave doubts whether a court of chancery would take juris- 
diction for the mere purpose of compelling the proper exe- 
cution of the law in question on the part of the common 
council, yet, having acquired jurisdiction for a purpose 
clearly within the province of a court of chancery—that of 
avoiding an injunction, it may retain the bill for the pur- 
pose of ascertaining and enforcing all the rights of the 
parties. * * * ‘The relators having resorted to a court 
of chancery in such manner as gives to that court full 
jurisdiction to adjust and enforce the rights of all the 
parties interested in this controversy, it would be improper 
for us to undertake to settle the questions involved in that 
suit in the mode desired.” 

As sustaining the same proposition we cite People v. 
Warfield, 20 Ill., 159; People v. Wiant, 48 Id., 268; 
Kendall v. Stokes, 3 How. [U. S.], 99. 

The same questions are sought to be litigated in this suit 
as in the former suit now pending and undetermined in the 

district court, aud all the parties to the present controversy 
are parties to that. It is immaterial that the former suit 
was brought by the respondent. The relators appeared 
therein, filed cross-bills setting up substantially the same 
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matters as contained in the relation herein, and asked for 
affirmative relief. It is obvious that a final adjudication 
of the rights of the litigants in that action would be a bar 
to this. To award a peremptory mandamus requiring the 
respondent to take up its tracks at the point in dispute, 
would be to command it to undo what it has done under 
the interlocutory orders of the district court. To do so 
would in effect reverse the orders of said court, before the 
final determination of the case, and, as we have seen, this 
is not allowable in a mandamus proceeding. Both actions 
should not proceed at the same time. The district court 
having first acquired jurisdiction of the subject-matter and 
the parties, this action cannot be maintained pending that 
suit. The proceedings are ~ 


DIsMISSED. 


THE other judges concur. 


Jutia M. Gregory v. Frank KENYON. 
[FILED May 18, 1892.] 


1. Deeds: A CERTIFICATE OF ACKNOWLEDGMENT to a deed 
which states that “personally came Catherine Tozier, to me 
known to be the identical person whose name is affixed to the 
above instrument as grantor, and acknowledged the same to be 
her voluntary act and deed,’’ which certificate is signed by an 
officer authorized to take acknowledgments, and attested with 
his official seal, held, valid. 


2. Government Homestead: ConvEYANCES. Where a person 
who has taken lands under the United States homestead law 
commutes his entry, pays the government for the land, and 
receives tbe usual final receiver’s receipt, he has the right to sell 
and convey the land, although tbe patent has not been issued, 
and the title which he afterwards acquires by the patent inures 
to the benefit of his grantee. 
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3. Hjectment: Recovery. In an action of ejectment the plaintiff 
must recover on the strength of his own title or right to the 
property, and cannot rely on the invalidity of the defendant’s 
title. 

: Reg ADJUDICATA. In a suit brought in the United States 

circuit court against G. K. and others to foreclose a real estate 

mortgage given by G., a cross-bill was filed by K., setting up 
title in himself to the land, with prayer that his title be quieted. 

G. appeared and answered the cross bill, setting up his claim of 

title and pleaded in bar a former judgment. Upon the trial of 

said cause the issues were found in favor of K. and a decree wus 
entered quieting and confirming his title tothe land. No su- 
persedeas bond was filed and no appeal was taken. The decree 

of the federal court, which was still in force, was pleaded by K. 

asa defense to an action of ejectment brought against him by 

G. to recover the same real estate. Held, That G. was concluded 

by said decree, and that the same was a bar to the action of 

ejectment. 


§ Jurisdiction: Action Pennine: WaAIvER. While the rule 
founded upon comity which subsists between judicial tribunals 
is that the court which first acquires jurisdiction of the persons 
and subject-matter of the action will retain the cause until it is 
finally determined, yet, where the parties, while such suit is 
pending and undetermined, submit the controversy therein in- 
volved, without objection, to another tribunal having jurisdiction 
of the subject-matter, the judgment pronounced in the latter 
court is binding upon the parties. The objection that another 
suit is pending must be raised by proper pleadings, or it will be 
waived. 


4. 


6. Former Judgment. Where a former judgment is relied on as 
an estoppel in another action, it must be pleaded. 


Error to the district court for Lancaster county. Tried 
below before Frexp, J. 


John 8. Gregory, for plaintiff in error, cited: Phillips v. 
Dawley, 1 Neb., 321; State Bank v. Green, 10 Id., 134; 
McKnight v. Taylor, 1 Mo., 282; San Francisco v. Water 
Wks., 39 Cal., 473; Elcheborne v. Bacon, 45 Id., 121; 
Ex parte Bushnell, 8 O. St., 601; Mullen v. Torrance, 9 
Wheat. [U. 8.], 537; Wells, Jur., 149, 150, and cases; 
Barkdull v. Herwig, 30 La. An., 618; Ober v. Gallagher, 

44 
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93 U.S, 199; Oplika v. Daniels, 59 Ala. 211; Chapin v. 
James, 11 R. I, 87; Henry v. Tupper, 27 Vt., 518; 
Hickman v. Painter, 11 W. Va.,.386; Bank v. R. Co., 28 
Vt. 477; Averill v. Steamboat, 2 Cal., 309; Mordecai v. 
Stewart, 37 Ga., 364; Spitznagle v. Vanhessch, 13 Neb., 
338; Green v. Gross, 12 Id., 123; Wade, Notice, p. 95, 
sec. 214; 2 Pt. 1, White & Tudor, p. 210; 4 Kent’s Com., 
174; Rawle, Cov., 428. 


Lamb, Ricketts & Wilson, contra, cited: Kitchen v. 
Randolph, 93 U.S8., 86; 1 Herman, Estop., secs. 48, 57, 
121, 122, 123, 125, 126,132; 2 Id., sec. 926; Gregory v. 
Bank, 16 Neb., 411; Boorman v. Sunnuchs, 42 Wis., 235; 
Holland v. Challen, 110 U. S., 15; 2 Pomeroy, Eq. Jur., 
sec. 649; Sedgwick & Waite, Trial to Title, secs, 57, 477; 
Hunt v. Loucks, 38 Cal., 372; Van Campen v. Snyder, 3 
How. [Miss.], 67, 68; Cox v. Nelson, 1 Mon. [Ky.], 94; 
Shultz v. Sanders, 38 N. J. Eq., 156; State Bank v. Marsh, 
5 Eng. [Ark.], 129; McKinney v. Williams, 7 Tex., 598. 


Norvat, J. 


This is an action in ejectment brought by the plaintiff 
in error to recover the north ninety acres of the northwest 
quarter of section 18, in township 10 north, of range 7, 
in Lancaster county. 

The petition contains the usual averments. The answer 
admits that the defendant is in possession of the land ; de- 
nies that plaintiff has any estate therein, and sets up title 
in defendant. The defendant also filed a supplemental 
answer, pleading in bar a judgment recovered in his favor, 
in an action between the parties to this suit, tried and de- 
termined in the circuit court of the United States for the 
district of Nebraska, and upon the same subject-matter in- 
volved in this action. a 

For reply the plaintiff denies each allegation contained 
in the answer, and alleges that the action referred to in the 
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supplemental answer as having been determined by the 
federal court was commenced and carried on therein after 
this suit was brought, and that she is preparing to appeal 
said cause to the supreme court of the United States. 
There was a trial to the court, with findings and judgment 
for the defendant. The plaintiff having claimed a second 
trial under the provisions of the statute, the judgment was 
set aside. The second trial resulted the same as the first. 
On the 16th day of May, 1864, Catherine M. Tozier 

homesteaded, under the laws of the United States, the 
northwest quarter of section 18, in township 10 north, 
of range 7 east, and on the 14th day of April, 1869, com- 
muted her said entry and received the usual final receiver’s 
receipt. On the 8th day of May, 1869, Catherine M. 
Tozier conveyed the quarter section by warranty deed to 
John B. Phinney and James F, Phinney, which deed was 
recorded June 19, 1869. On the said 8th day of May the 
Phinneys executed a mortgage to Catherine M. Tozier on 
the north ninety acres of said northwest quarter, to secure 
the payment of their two promissory notes of even date 
therewith, one for $1,000 due in one year, and the other 
for $950 due in two years, which mortgage deed was re- 

‘corded on the day of its date. Subsequently an action was 
brought against the Phinneys to foreclose said mortgage in 
the district court of Lancaster county by one Charles F. 
Bridge, the assignee of the notes and mortgage; a decree of 
foreclosure was entered, which also appointed Samuel Mc- 
Clay special master, to sell the real estate described in said 
mortgage, being the property in controversy herein. In 
pursuance of said decree said real estate was sold to Frank 
Kenyon for $900, which sum was paid to the special 
master, and the sale was reported to and confirmed by the 
court, Afterwards, on November 22, 1872, Samuel Mc- 
Clay, as such special master, executed and delivered to 
Frank Kenyon a deed conveying to him said premises, 
which deed was recorded June 30, 1873. 
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The plaintiff’s chain of title is as follows: Warranty 
deed from Catherine Tozier to Charles F. Bridge for the 
northwest quarter of section 18, in township 10, range 7 
east, dated February 17, 1879, and recorded February 13, 
1880. Power of attorney from Charles F. Bridge to J. 
E. Philpott, dated September 16, 1879, and recorded Sep- 
tember 19, 1879. Warranty deed from Charles F. Bridge 
by J. E. Philpott, his attorney in fact, to J. Addison Mar- 
shall, dated September 19, 1879. J. Addison Marshall 
and wife to Julia M. Gregory, warranty deed, dated Feb- 
ruary 24, 1881, which was recorded March 1, 1881. 

It will be observed that both parties claim title through 
Catherine M. Tozier, who obtained title from the govern- 
ment to the quarter section, of which the ninety acres in 
dispute is a part. The deed from Catherine M. Tozier to 
the Phinneys, through which the defendant claims title, 
was executed and recorded nearly ten years prior to the 
making and recording of the deed in plaintiff’s chain of 
title of Catherine M. Tozier to Charles F. Bridge. 

It is urged by plaintiff that the deed from Tozier to the 
Phinneys is invalid for two reasons: First, the certificate 
of acknowledgment is defective ; second, the deed was made 
prior to the issuing of the government patent. 

The acknowledgment of the deed was taken by Henry 
S. Jennings, a notary public of Lancaster county, who cer- 
tifies under his official seal that “ personally came Catherine 
Tozier, tome known to be the identical person whose name 
is affixed to the above instrument as grantor, and acknow]- 
edged the same to be her voluntary act and deed.” The 
certificate complies substantially with the requirements of 
the statute relating to the acknowledgment of conveyance 
of real estate. It shows that the grantor acknowledged the 
instrument which she had signed to be her voluntary act, 
and that the acknowledgment was taken before an officer 
authorized by the statute to take thesame. That was suffi- 
cient. The cases of Green v. Gross, 12 Neb., 117, and 
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Spitznagle v. Vanhessch, 13 Id., 338, relied on by the 
plaintiff, do not conflict with our view. 

The fact that the deed from Catherine M. Tozier to the 
Phinneys was executed before the date of the patent does not 
invalidate the conveyance. She took the land under the 
United States homestead laws. Under the provisions of 
the act of congress she commuted her entry and paid the 
government for the land. She received the usual final re- 
ceiver’s receipt on April 14,1869. After she complied with 
the act of congress, and received this receipt, she had the 
right to sell and convey the land, and the title which she 
subsequently acquired by the patent inured to the benefit of 
her grantees. This proposition is no longer an open one, 
but has been set at rest by the decisions of this and other 
state courts, and the adjudications of the supreme court of 
the United States. (Jrvine v. Irvine, 9 Wall. [U. S.], 617; 
Myers v. Oroft, 13 Id., 291; Franklin v. Kelley, 2 Neb., 79; 
Cheney v. White, 5 Id., 261; Jones v. Yoakam, Id., 265; 
Rube v, Sullivan, 23 Id., 779; Kirkaldie v. Larrabee, 31 
Cal., 451; Christie v. Dana, 34 Id., 554; Dillingham v. 
Fisher, 5 Wis., 475; Camp v. Smith, 2 Minn., 131.) 

The cases cited in plaintiff’s brief are not in point. 
They affirm the doctrine that a deed or mortgage given by 
a pre-emptor or homesteader upon lands pre-empted or 
homesteaded prior to the entry is void. The policy of 
congress in passing the homestead and pre-emption laws 
was to permit government lands to be acquired thereunder 
only by actual settlers. Under the provisions of these 
laws a person cannot take public lands in trust for another, 
and, of course, a deed or mortgage given upon the land 
prior to the homestead or pre-emption entry is void. But 
neither of these laws prohibit a person who has complied 
with their provisions, so as to entitle him to a patent, from 
selling the land after he has received the duplicate receipt, 
‘and prior to the issuing of the patent. 

It follows from what we have said that Catherine M. 
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Tozier had no title to the land in litigation at the time she 
executed the deed to Charles F. Bridge, and the plaintiff 
acquired no title by the conveyances under which he claims. 
The record of the deed to Phinneys was notice to Bridge, 
when he received his deed, that his grantor had parted 
with his title to the land, therefore he was not an innocent 
purchaser. 

It is contended by plaintiff that the special master’s deed 
to Kenyon was executed without any confirmation of sale 
laving been made under the decree of foreclosure in the 
case of Bridge v. Phinney, but that the sale under said de- 
cree was set aside by the court, and no further action was 
tuken thereon, therefore the master’s deed conveyed no title 
whatever to Kenyon. It appears that Charles F. Bridge 
brought, at different times, two separate actions against J. 
¥. and J. B. Phinney in the district court for Lancaster 
county. One, No. 184, was to foreclose the mortgage 
given to Catherine Tozier to secure the payment of the 
unpaid purchase money, and the other, No. 395, was an 
action at law upon one of the notes secured by said mort- 
gage, Both suits went to judgment, and an order of sale 
was issued in the foreclosed case, and the mortgaged prem- 
ises sold to Kenyon. Execution was issued in the other 
case to York county, and lands therein were sold. One of 
the sales was confirmed, and the other was vacated and set 
aside. The order setting aside the sale was made on May 
8, 1873, and entered in the journal in the foreclosure 
case, while the order confirming the sale, in point of time 
first made, was spread upon the journal in the suit in 
which the money judgment was rendered. Counsel for 
defendant insist that each of these orders was entered on 
the journal by the clerk of the district court, by mistake, 
in the wrong case. There is some evidence in the record 
from which such inference could be drawn, and this not 
only from the appearance docket and original files in the 
cases, but from the language used in the entry of the order 
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in the foreclosure suit, which states: “Sale set aside and 
ordered by the court that a new execution issue in the 
action.” Whether this entry properly belongs in the fore- 
closure case or not is quite immaterial so far as the de- 
termination of this cause is concerned, for it is q rule of 
law applicable to actions in ejectment that the plaintiff can 
recover only on the superiority of his own title or right to 
the property, and cannot rely on the invalidity or weakness 
of the defendants title. 

We will now consider the defense of former adjudication. 
It appears from the supplemental answer, and the proofs 
taken on the trial, that the Dundee Mortgage Company com- 
menced an action in the circuit court of the United States 
for the district of Nebraska, against the said Julia M. 
Gregory, Frank Kenyon, and others, to foreclose a mort- 
gage given on the premises by said Gregory. Frank Ken- 
yon filed a cross-bill in said cause setting up title in him- 
self to the land involved in this litigation, and asked that 
his title be quieted, and for general relief. Julia M. 
Gregory appeared and answered the cross-bill, setting up 
her chain of title and pleaded in bar a former adjudication 
between the same parties. Upon the issues joined therein, 
a trial was had with findings against Julia M. Gregory 
and in favor of Frank Kenyon, upon which a decree was 
entered quieting the title to the land herein in dispute in 
Kenyon, and setting aside the plaintiff ’s deeds and cancel- 
ing the record of the same. No supersedeas bond was 
filed in that cause, nor does the record disclose that an ap- 
peal was ever taken therefrom. True, there is in the bill 
of exceptions a certificate from the clerk of the United 
States court to the effect that Gregory was allowed an ap- 
peal, and that a transcript of the cause had just been com- 
pleted. Conceding that this certificate is competent evi- 
dence to prove the matters therein stated, which we do not 
admit, it falls far short of showing that the decree of the 
federal court is not in full force. It nowhere appears that 
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an appeal was ever perfected or taken in said cause to the 
supreme court of the United States. Julia M. Gregory’s 
title and claim to the land being directly involved in the 
case of Dundee Mortgage Co. v. Gregory et al., and adju- 
dicated adversely to her, such a decree is a complete bar to 
this action. : 

Plaintiff insists that the decree in the Dundee case is not 
a bar, for the reason that that cause was not commenced 
until after the bringing of this suit. While it is true the 
rule founded upon the comity which subsists between ju- 
dicial tribunals of the same jurisdiction is that the court 
which first acquires jurisdiction of the persons and subject- 
matter of an action will retain it until the final determi- 
nation thereof, it does not follow that when the parties to 
such suit submit the controversy without objection to 
another tribunal having jurisdiction of the subject-matter, 
that the judgment pronounced therein by the latter court 
is not binding upon the parties. The objection that an- 
other suit is pending must be raised by proper pleading 
or it will be waived. Both parties to this suit submitted 
their title to the land to the United States court for adju- 
dication, and no question was raised in that court that this 
action was pending in the state court. It is now too late 
to raise the objection. 

The plaintiff relies upon a decree rendered in the circuit 
court of the United States in an action wherein J. W. 
Hartley was plaintiff and Julia M. Gregory, J. Addison 
Marshal], Frank Kenyon, and others were defendants. 
The action was brought to subject the land in dispute to 
the payment of certain liens claimed by Hartley. Julia 
M. Gregory filed a cross-bill against’Kenyon for the pur- 
pose of having the title to the property declared inher, A 
decree was entered confirming the title in Gregory, which 
was subsequently vacated and set aside, on the ground that 
it was prematurely entered. At the January, 1882, term 
of said court a similar decree was again entered by the 
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court in said cause. This decree cannot avail the plaintiff 
herein for two reasons: First, no such issue is raised by 
the pleadings in this cause. Where a former judgment is 
relied on as an estoppel in another action between the same 
parties, it must be pleaded. Second, the decree in the 
Hartley case was pleaded by Julia M. Gregory in her 
answer to the cross-bill of Kenyon against Gregory in the 
case of the Dundee Mortgage Company, and it was held 
not to constitute a bar to that action. It is suggested that 
the attorney for Gregory in the Dundee case, on the trial 
thereof, owing to his not being familiar with the facts per- 
taining to the adjudication in the Hartley case, failed to 
introduce the second decree rendered therein. Whether 
this is true or not, the record before us does not state; but 
such fact, if it is a fact, is wholly immaterial. The ques- 
tion of former judgment was put in issue by the pleadings 
in the Dundee case, and the adjudication thereon is binding 
and conclusive and cannot be questioned collaterally. The 
judgment of the district court is 


AFFIRMED. 


Tue other judges concur. 


Martin C. BLoeporn v. FRED JEWELL. 
[FILED May 18, 1892.} 


1, Exemptions: FRAUDULENT CoNVEYANCES. It is the settled 
law of this state that exempt property is not the subject of fraud- 
ulent sale, and that the vendee of such property takes the same 
free from the claims of the creditors of the vendor. . 


2. Review. Held, That the charge of the court fairly submitted to 
the jury all questions of fact in the case, and that the verdict is 
supported by the evidence. 
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Error to the district court for Platte county. Tried 
below before Post, J. 


McAllister & Cornelius, for plaintiff in error. 


Sullivan & Reeder, and G. G. Bowman, contra. 


Norvat, J. 


This is a suit in replevin, brought by Fred Jewell to re- 
cover possession of a team of horses, harness, and wagon, 
The trial resulted in a verdict and judgment for the plaint- 
iff below. 

Objection is made that the verdict is not sustained by 
sufficient evidence, and is contrary to law. On the Ist day 
of April, 1889, the plaintiff in error, as sheriff of Platte 
county, took the property under an execution issued out of 
the district court of said county upon a judgment in favor 
of one George H. Stevenson and against L. H. Gerard and 
one L. H. Jewell, a brother of the plaintiff below. The 
property at the time of such levy belonged to L. H. Jewell. 
Subsequently, on April 19th, the property was released from 
the levy and the writ returned by order of the plaintiff in 
execution. On tlie same day another execution was issued 
out of said court, and placed in the hands of the sheriff, 
who levied the same on the next day upon the property in 
controversy. Afterwards this action was instituted. The 
defendant in error claims title to the property by purchase 
from his brother, L. H, Jewell, while the sheriff claims the 
right of possession by virtue of the levy of the execution 
last aforesaid, 

Two questions are raised, which we will briefly notice: 
First, Was the property transferred for the purpose of pre- 
venting its being sold to satisfy the judgment against L. 
H. Jewell? and second, Was the property exempt from 
levy and sale on execution while owned by him? 

The answer to the first question must be in the affirma- 
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tive. It is uncontradicted that after the return of the first 
execution, and prior to the levy of the second, L. H. Jewell 
transferred the team, harness, and wagon to Fred Jewell, 
receiving in payment therefor the promissory note of the 
latter for $325, drawing eight per cent interest, and due in 
one year from its date. At and prior to the purchase, Fred 
Jewell had full knowledge of his brother’s indebtedness. 
It also appears from the evidence that the bargain was 
made while the first levy was in force, but by agreement of 
the parties the trade was not to be completed until the 
property was released from such levy. So soon as that was 
done, the note was given, and the property was turned over 
to the defendant in error. The transfer was made only an 
hour before the levy of the second execution. The trans- 
action being between brothers, the burden was upon the 
plaintiff below to establish that the purchase was made in 
good faith and not for the purpose of defrauding the cred- 
itors of the vendor. This he failed to do. 

As to the second question, we think the property was 
exempt while owned by L. H. Jewell. The record shows 
that he was the head of a family and was engaged in the 
business of agriculture. He had no other occupation. He 
. lad sown that year about five acres to oats, was engaged in 
baling hay and owned no other team, harness, or wagon. 
Under the provisions of section 530 of the Code the prop- 
erty was not liable to sale on execution for his debts. Be- 
ing exempt, it was not the subject of fraudulent alienation. 
Such is the settled law of this state. (Derby v. Weyrich, 8 
Neb., 174; Boggs v. Thompson, 13 Id., 403; Gillespie v. 
Brown & Ryan Bros., 16 Id., 457.) ° 

It is contended that the defendant in error is estopped 
from setting up title to the property in himself, as against 
the sheriff. It appears that at the time of the levy of the 
first execution the officer left the property in the constructive 
possession of Fred Jewell, who promised to be responsible 
for the return of the same, when demanded. At the time 
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the second execution was levied the sheriff took possession 
of the property and retained the same until taken from 
him under the writ of replevin. When this action was 
commenced the relation of bailor and bailee did not exist, 
so that the doctrine laid down in the books, to the effect 
that a bailee of property will not be permitted to assert 
title thereto in himself as against his bailor, has no ap- 
plication to the present case. 

We observe no error in the rulings of the court during 
‘the progress of the trial. The testimony received, over 
the objection of the plaintiff in error, was pertinent and 
competent as tending to show that the sale of the property 
was made in good faith. We think, too, that the instruc- 
tions fairly submitted to the jury all questions of fact, and 
that the verdict is sustained by the evidence. The judg- 
ment is 


AFFIRMED. 
Maxwe.u, Cu. J., concurs, 


Post, J., did not sit. 


Aaron May, APPELLANT, V. IsAAc CAHN, APPELLEE, 
(FILED May 18, 1892.] 


Review: PARTNERSHIP. In an action for a partnership accounting, 
the defendant denied the existence of a partnership, and the evi- 
dence upon this question is conflicting. Held, That the findings 
thereon by the trial court against the plaintiff, not meng clearly 
wrong, will not be disturbed. 


APPEAL from the district court for Lancaster county, 
Heard below before Fiexp, J. 


Pound & Burr, for appellant, 
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Harwood, Ames & Kelly, and £. F. Pettis, contra. 


Norvat, J. 


This suit was brought by appellant against appellee for 
an accounting between them as partners. Defendant denies 
the existence of a partnership and alleges that plaintiff was 
employed solely as clerk in his store, at a stipulated com- 
pensation; that plaintiff has received in part payment for 
his services goods of the value of $160, and that he is ready 
and willing to pay plaintiff the balance due him. Upon 
the trial the court found that no partnership existed be- 
tween the parties, and that there was due plaintiff $185, for 
which sum judgment was rendered against defendant. 

May is and has been a resident of Hastings for many 
years, and Cahn lives in the city of New York. Each had 
had large experience in the mercantile business. The for- 
mer had no means, and the latter was wealthy. In Janu- 
ary, 1889, a large stock of goods in the city of Hastings, 
formerly owned by one John Stich, which was then in the 
hands of a receiver, was about to be offered for sale. 
May entered into negotiations with Cahn to induce him to 
purchase thé goods, which resulted in Cahn going to Hast- 
ings and buying the entire stock, for which at Hastings 
he paid $25,000. Subsequently goods were sold therefrom 
to the amount of about $20,000, and the remainder of the 
stock was removed to the city of Lincoln, where it was 
placed upon the market. May assisted in the purchase from 
the receiver, as well as in the sale of the goods at Hastings. 

The testimony of plaintiff tends to show that, prior to 
the purchase from the receiver, plaintiff and defendant en- 
tered into an agreement, by the terms of which Cahn was 
to furnish all the money with which to buy the stock and 
May was to assist in making the purchase and in the resale 
of the goods. He was to receive as his part of the venture 
ten per cent of the net profits, together with $20 per week 
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for the time by him devoted to the business; that defend- 
ant was to have as his share ninety per cent of the net 
profits of the business; that the goods were bought for the 
sum above stated, the defendant furnishing the funds there- 
for; that the parties entered upon said partnership business 
on the 22d day of January, 1889 and ‘carried on the same 
at the city of Hastings until February 21st following, dur- 
ing which time over $20,000 worth of said goods were 
sold; that on said last named date defendant removed the 
remaining portion of the stock to the city of Lincoln, where 
he is selling the same; that he refused plaintiff access to 
the books of said firm, as well as to the room and stock of 
goods, and forcibly ejected him from the store-room where 
the same were being sold and has converted to his own use 
all of said goods ; that the profits in said business amounted 
to at least $25,000 and that there is now due plaintiff as his 
share thereof the sum of $2,500, besides $20 per week for 
the time and attention by him devoted to the business. 
Plaintiff is corroborated by the testimony of his wife and 
daughter as to the terms of agreement. 

The defendant in his testimony denies the existence of a 
partnership. He further testified that prior to buying the 
goods he went to plaintiff’s house and in presence of Ed. 
Cerf had a conversation with May, in which Cahn prom- 
ised, in case he bought the stock, to give plaintiff ten per 
cent of the net profits which might be realized from the 
investment; that nothing was then said about plaintiff re- 
covering $20 per week; that shortly thereafter, and prior 
to the opening of said stock for sale to the public, defend- 
ant agreed in lieu of the ten per cent net profits to employ 
plaintiff in the store as clerk at $20 per week and the 
further sum of $250 in cash, which proposition plaintiff 
accepted ; that in pursuance of said agreement he clerked 
for defendant for four weeks and then voluntarily quit 
said employment; that plaintiff received in payment goods 
out of the store to the amount of $160. 
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Edward Cerf testified that he was present and heard the 
first conversation between the parties in regard to the pur- 
chase of the stock in question; that Cahn said to plaintiff, 
“T will tell you what I will do with you; if I do well 
with this stock I will give you ten per cent of what I 
make”; that there was not any talk at that time about a 
partnership nor about paying plaintiff $20 a week as clerk 
hire. 

The plaintiff on rebuttal testified that he never agreed 
with defendant at any time to accept $250 in lieu of the 
ten per cent profits. 

There is considerable conflict in the testimony, not only 
as to the terms of the agreement by the parties, but upon 
the question whether the contract was changed by them. 
Plaintiff affirms, by the arrangement made at his house 
with Cahn, that he was to receive $20 a week for his 
work, in addition to ten per cent of the net profits. This 
Cahn denies. In our view, it matters not whether the con- 
tract was as testified to by plaintiff, or whether it was as 
’ defendant contends, for in either case it possessed all the 
elements necessary to constitute a copartnership agreement. 
Cahn was to furnish the funds, and May was to contribute 
his services to the project, for which he was to be remuner- 
ated by a portion of the profits. He was to participate in 
the profits as such. Each was to have a certain per cent 
of the net profits, which implies that the losses were to be 
borne between them, although there was no express stipu- 
lation in the contract to that effect. (1 Lindley on Partner- 
ship, 13.) 

The next and the most important inquiry is, was the busi- 
ness carried on under the partnership agreement, or under 
a new and different contract? It is observable that upon 
this branch of the case the testimony is conflicting. Ap- 
pellee insists that a second contract was entered into before 
the goods were offered for sale, by which appellant agreed 
to accept $250 and the further sum of $20 per week for 
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the time he should devote to the business, instead of a 
portion of the profits. The defendant alone testified that 
such was the contract, which plaintiff denies. The con- 
duct of the parties tends to corroborate the defendant 
upon this point. It appears from the record that the 
business was carried on in Cahn’s name, and in his name 
the property was insured. The money arising from the 
sale of the goods was deposited in the bank to appellee’s 
credit, He hired and fixed the salaries of the numerous 
clerks who assisted in the store. It is in evidence that 
May persisted in smoking in the store, against the defend- 
ant’s objection, and finally Cahn states to May, “if you do 
not quit smoking, there will be one clerk less,” to which 
language no objection was made by plaintiff. It further 
appears that prior to the bringing of this action appellant 
brought an attachment suit before a justice of the peace 
against Cahn for $200 claimed to be due him, which pro- 
ceeding May subsequently dismissed, and then instituted 
this suit to compel an accounting. In view of defend- 
ant’s testimony and the above facts, we are of the opinion 
the evidence was sufficient to authorize the trial court in 
finding that a second contract was made as appellee con- 
tends and that the business was not carried on under a part- 
nership agreement. While the testimony in behalf of 
appellant would have justified a finding that there was a 
partnership, yet we cannot reverse the case without over- 
ruling the rule frequently announced by this court, to the 
effect that the findings of a trial court upon disputed ques- 
tions of fact will not be disturbed unless clearly wrong. 
The judgment is 


AFFIRMED. 


THE other judges concur. 
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[FILED May 18, 1892.] 


Roview: AFFIDAVITS used at the hearing of motion to dissolve an 
attachment must be preserved by a bill of exceptions, in order to 


be available in the aupreme court. re 


Error to the district court for Douglas county. Tried 
below before CLARKSON, J. 


Schomp & Corson, for plaintiff in error. 
B. G. Burbank, contra. 


Norvat, d. 


Plaintiff brought suit in the district court on an account 
for goods sold and delivered to the defendant. Plaintiff 
also filed an affidavit for attachment, alleging as grounds 
therefor that the defendant has property or rights in action 
which he conceals, and that the defendant has assigned, re- 
moved, or disposed of his property, or a part thereof, with 
intent to defraud his creditors. The statutory undertak- 
ing was given by the plaintiff, and an order of attachment 
was issued, which was levied upon real and personal prop- 
erty. Subsequently defendant moved the court to dissolve 
the attachment for the reason that the grounds of said at- 
tachment were false and untrue. The motion was sustained 
by the court, and the attachment discharged. To reverse 
said ruling, plaintiff brings error. , 

The transcript prepared for this court contains copies of 
numerous affidavits filed in the court below, a copy of a 
deed of assignment, purporting to have been made by the 
defendant prior to the attachment, of all his property not 
exempt by law, to John F. Boyd, sheriff, for the benefit 
of all of the creditors of the assignor, and also a copy of 

45 
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certain portions of the book of original entries kept by 
the defendant. Whether these papers, or any of them, 
were used on the hearing of the motion to dissolve the at- 
_ tachment, the record does not disclose. They were not 
preserved by a bill of exceptions and, therefore, they can- 
not be considered. It has been held in numerous decisions 
in this state that affidavits or other papers used as evi- 
dence in support of, or in opposition to, any proceeding in 
the trial court, must be embodied in a bill of exceptions, in 
order to be available in the supreme court. (Ray v. Mason, 
6 Neb., 101; Aultmanv. Howe, 10 Id., 10; Oliver v. Sheeley, 
11 Id., 521; Dorrington v. Minnick, 15 Id., 397; Olds 
Wagon Co. v. Benedict, 25 Id., 372; MeCarn v. Cooley, 30 
Id., 552.) 

There being no bill of exceptions in the case at bar, it 
will be presumed that the ruling of the court is sustained 
by the evidence. Error is never presumed, but must 
affirmatively appear. The order of the district court dis- 
solving the attachment is 

AFFIRMED. 


Tue other judges concur. 


Daxtuas Roacu y. Nits Hawkinson. 
[FiLep May 18, 1892.] 


1. Review. THE VERDICT oF A JURY upon disputed questions of 
fact is final, unless it is clearly against the evidence. 


2. : FAILURE TO TAKE EXCEPTIONS. The supreme court will 
not consider an objection to an instruction where no exception 
was taken, by the party complaining, at the time it was given. 

3. : UNDISPUTED QUESTIONS: SUBMISSION. Where a case is 


tried to a jury, the failure to submit to them an undisputed ques- 
tion of fact is not error. . 


S 
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4. 


: OFFER OF TESTIMONY. In order to predicate error upon 
sustaining by the court of an objection toa question propounded 
to a party’s own witness, the party must make an offer to prove 
the facts sought to be elicited by the question. 


Error to the district court for Hitchcock county. Tried 
below before CocHRay, J. 


Jennings & Wiley, for plaintiff in error. 
M, M. House, contra. 


NorvAL, J. 


This action was brought by Nils Hawkinson to recover 
an amount alleged to be due for digging a well for Dallas 
Roach, There was a verdict and judgment for the plaintiff 
for $58, from which the defendant prosecutes error. 

Counsel for plaintiff in error contend that the verdict is 
not sustained by the evidence. The undisputed testimony 
shows that Hawkinson undertook to dig a well for the 
plaintiff in error, in the fall of 1886. There is a direct 
conflict in the testimony as to the terms of the contract 
under which the work was done. The agreement rested in 
parol. The evidence of the plaintiff in error and his wit- 
nesses is to the effect that Hawkinson agreed to do the dig- 
ging for twenty-five cents per foot, and, in the event of his 
failure to obtain a sufficient supply of water from the well, 
he was to receive no pay for any labor performed, and that 
the work was abandoned at the depth of 232 feet without 
reaching water. The defendant in error testified, in effect, 
that he was to receive twenty-five cents per foot for sinking 
the well through soil, and fifty cents per foot through rock, 
if he had to pass through more than forty feet of it; that 
his right to receive pay was not conditional on his obtaining 
a supply of water; that he went down 238 feet, of which 
sixty feet were rock ; and the reason he discontinued dig- 
ging was on account of the plaintiff in error failing to 
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supply sufficient help to remove the dirt at the top of the 
well. Roach insists that there were but a few feet of rock 
and that he furnished abundant assistance to cart away the 
dirt. There is testimony going to show that Hawkinson, 
after he abandoned the work, declined to complete the 
same, upon being requested so to do, but subsequently he 
proposed to Roach to finish the well, which offer was re- 
fused. It also appears that afterwards plaintiff in error 
had the well dug twelve feet deeper, and was furnished 
with a supply of water. Ifthe terms of the contract were 
as testified to by defendant in error, then he was entitled to 
pay for digging the well, although it did not furnish any 
water. The jury having found upon the conflicting evi- 
dence in his favor, we must consider the contract estab- 
lished according to the contention of the defendant in error. 

As already suggested, the parties do not agree as to 
the depth of the well, nor as to the number of feet defend- 
ant in error went through rock, but accepting as true the 
testimony of Roach and his witnesses, upon that branch of 
the case, as the jury must have done, the verdict was for 
the proper amount, for 223 feet at twenty-five cents per 
foot amounts to $58, the sum named in the verdict. 

Complaint is made of the fourth instruction given by 
the court on its own motion. This objection cannot be 
considered, for the reason that no exception was taken at 
the time it was given. (Warrick v. Rounds, 17 Neb., 411; 
Nyce v. Shaffer, 20 Id., 507; Heldt v. State, Id., 492.) 

It is insisted that the court erred in giving instruction 
No. 5. This instruction told the jury that if they believed 
from the evidence that the contract was as alleged by the 
plaintiff, the verdict should be for the plaintiff. It was 
not necessary to submit to the jury the question whether 
the plaintiff had performed the contract on his part, for the 
reason that on that issue the evidence was all one way, and 
in favor of the plaintiff. The defendant in his testimony 
admits that the plaintiff dug the well 232 feet deep. An 
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undisputed question of fact need not be submitted to the, 
jury. 

We cannot review the rulings of the court in refusing to 
allow the defendant in error to answer certain questions 
propounded to him by his counsel on direct examination, 
for the reason that no offer was made in the court below to 
prove the facts sought to be elicited by the questions. 
(Mathews v. State, 19 Neb., 330; Masters v. Marsh, Id., 
458; Yates v. Kinney, 25 Id., 120.) The judgment is 


AFFIRMED. 


THE other judges concur. 


JACOB SCHNEIDER Vv. GEORGE ToMBLING. 
{FILED May 18, 1892.] 


1. Review: BILL or Exceptions, Where it appears from an in- 
spection of a bill of exceptions that important and material 
evidence introduced on the trial of the cause has been omitted 
therefrom, the bill of exceptious will not be considered by this 
court for the purpose of determining whether the verdict is sup- 
ported by the evidence. 


2. : . The supreme court cannot review the rulings of 
the trial court in excluding documentary testimony, where the 
excluded paper is not preserved by a bill of exceptions. 


3. : . Objections to instructions not considered, for the 
reason that the charge of the court was not copied into the record 
brought up. 


4. 


: DamMaGes. Held, That the damages awarded by the jury 
are not excessive. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 
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Wm. L. Browne, for plaintiff in error. 
A. N, Sullivan, contra, 


Norvat, J. 


This was an action for damages brought by George 
Tombling for the conversion of a dwelling house claimed 
by him. There was a jury trial, with a verdict and judg- 
ment for the plaintiff below for $40. 

In August, 1888, George Tombling erected a small frame 
house, 12x14 feet, on fractional lot 3, in the northeast quar- 
ier of the northwest quarter of section 5, township 12 north, 
of range 12, in Cass county. Subsequently, in February, 
1889, Jacob Schneider, without Tombling’s knowledge or 
consent, went upon the premises, tore down the building, 
and converted the lumber to his own use. Both parties 
claim the building, and the right of possession of the land 
on which it stood at the time of the alleged conversion, 
the defendant in error by virtue of a pre-emption certificate 
issued to him by the receiver of the United States land 
office at Lincoln, Nebraska, for the land on which the 
building was erected, and plaintiff in error through a pat- 
ent from the United States to John Irwin, and a deed from 
him and wife to Jacob Schneider. 

We are unable to pass upon the conflicting rights of the 
parties to the building, or whether the verdict is contrary 
to the evidence, for the reason that the bill of exceptions - 
does not contain all the testimony that was submitted to 
the jury, and upon which they found the verdict. Although 
the record shows that a patent from the United States 
to John Irwin and a deed from said Irwin and wife to 
Schneider, together with several other papers, were intro- 
duced in evidence by plaintiff in error on the trial in the 
court below, yet neither of the originals, nor copies thereof, 
are incorporated in the bill of exceptions. We therefore 
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cannot say that the verdict is against the evidence. (M. P. 
Ry. Co. v. Hays, 15 Neb., 224; Oberfelder v. Kavanaugh, 
29'Id., 427.) 

Error is assigned because the court refused to receive in 
evidence the answer of George Tombling in the case of 
Schneider v. Tombling, then pending and undetermined in 
the same court. We gather from the brief of counsel for 
plaintiff in error that the purpose of this testimony was to 
show that another suit was pending between the same 
parties, involving the matters in litigation in this action. 
We cannot review the ruling in question, for the reason 
that the answer offered in evidence is not a part of the bill 
of exceptions. In the absence of the pleading, we are un- 
able to determine its competency as evidence. 

It is next urged that the court erred in not permitting 
plaintiff in error to file an amended answer. A sufficient 
answer to this assignment is, the record does not disclose 
that leave was asked to amend the pleading, nor is the 
proposed amendment before us. 

Complaint is made to the giving of the first, second, 
third, and fourth instructions, but, as the transcript con- 
tains none of the instructions, they cannot be considered. 

Itis urged, finally, that the damages are excessive. The 
evidence shows that 1,497 feet of lumber was used in the 
building, which was worth $25 per thousand feet, and that 
it took defendant in error and a carpenter two days to erect 
the house. H. Elford, the carpenter who assisted with the 
work, testified that the building was worth from $45 to 
$50. His testimony is uncontradicted. The damages are 
not only not excessive, but the evidence would have sup- 
ported a verdict for a larger sum. The judgment is 


AFFIRMED. 


THE other judges concur, 
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Peter FRANSEN v. W. M. Ever. 
[FILED May 18, 1892.] 


Review. No question of law being involved in the case, and the 
verdict being supported by the evidence, the judgment is af- 
firmed. 


Error to the district court for Sheridan county. Tried 
below before Norris, J. 


Thos. L. Redlon, for plaintiff in error. 


W. H. Westover, W. W. Wood, and J. C. Johnston, 


contra. 


Norvat, J. 


The defendant in error recovered a verdict and judgment 
in the court below for the the sum of $67.50 for hauling 
lumber for the plaintiff in error from Ferris’s mill, in 
Sheridan county, to the Pine Ridge Agency. The only 
error assigned in the brief of counsel is that the verdict 
is not sustained by the evidence. 

Plaintiff in error, in 1887, contracted with the govern- 
ment to furnish and deliver at the Pine Ridge Agency 
400,000 feet of lumber. He also entered into an agree- 
ment with one Oliver Ferris, who owned a saw-mill in 
Sheridan county, to deliver at the agency on the contract 
100,000 feet. It is uncontradicted that Eller hauled from 
Ferris’s mill to the agency nearly 16,000 feet, which was 
applied on Fransen’s contract, and that the customary and 
reasonable price for hauling at that time was $4 per thou- 
sand feet. The contention of the plaintiff in error is that 
he never contracted with Eller to haul any lumber for him, 
but that the hauling was done on Ferris’s contract and for 
Ferris. 
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Wn. M. Eller, the defendant in error, testified that in 
September, 1887, Mr. Fransen came along the road where 
witness and his son were cutting corn, when Mr. Eller in- 
quired of Mr. Fransen if he had the contract to deliver 
400,000 feet of lumber to the Pine Ridge Agency, and 
upon receiving an affirmative answer, witness informed 
him, that as he was unable to find out at Rushville whether 
Ferris was responsible or not, he had made up his mind 
not to haul any lumber for him, but if Fransen would pay 
witness he would haul for him. To this Fransen replied, 
“All right, go ahead, and I will pay you for all you can 
haul.” Witness then promised to do so. The testimony 
of E. ©. Eller fully corroborates his father’s as to the con- 
tract and conversation. There is also testimony tending 
to show that after the hauling was done Fransen repeat- 
edly acknowledged the contract and promised to pay de- 
fendant in error. In view of the testimony, it cannot be 
successfully maintained that the verdict is unsupported by 
the evidence. True, Fransen denied under oath the con- 
versation testified to by Eller and his son, yet the jury 
having passed upon the conflicting testimony, we must 
regard the facts thus found by them as established. The 
verdict was for the full amount of the claim, with interest. 

There is no merit in the proposition that the suit was 
prematurely brought. The money was due on demand as 
soon as the labor was performed. It is immaterial that 
Fransen has not yet been paid by the government. We fail 
to find any testimony that defendant in.error agreed to 
wait for his pay for hauling the lumber until Mr. Fransen 
received his money from the United States. It is incon- 
sistent to claim such was the agreement, and at the same 
time insist that there was no contract between plaintiff and 
defendant for hauling lumber. Judgment 


AFFIRMED. 


THE other judges concur. 
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Joun Ricas v. E. C. MILLER ET AL, 
[FILeD May 18, 1892.} 
1. Official Bonds: A Depury SHERIFF is required to give a bond 


for the same amount as his principal, and the bond of such dep- 
uty must ran to the county in which he was appointed. 


: Petition. Held, That the petition states a cause of ac- 
tion. 


Error to the district court for Sheridan county. Tried 
below before Krnxatp, J. 


W. H. Westover, and J. C. Johnston, for plaintiff in 
error, cited: Snyder v. Brune, 22 Neb., 190; Huffman v. 
Koppelkom, 8 Id., 347; Ottenstein v. Alpaugh, 9 Id., 239; 
Koppelkom v. Huffman, 12 Id., 98; Thomas v. Hinkley, 
19 Id., 328; Murfree, Official Bonds, secs. 435, 436; U. 
8. v. Tingley, 30 U.S., 115; Horn v. Whittier, 6 N. H., 
88, 94; Moore v. Graves, 3 Id., 408. 


Thos. L, Redlon, contra. 


Norvat,.d. 


The action below was brought by John Riggs against 
Edwin C. Miller and his sureties on his official bond, as 
deputy sheriff of Sheridan county. The facts are these: 
On the 12th day of January, 1886, plaintiff was the duly 
elected, qualified, and acting sheriff of said county, and on 
that day he appointed the defendant Miller his deputy, 
who on the same day took the oath of office and filed his 
official bond as such deputy sheriff, conditioned as provided 
by law, with the other above named defendants as sure- 
ties on said bond, The bond runs to Sheridan county, and 
was duly approved by the county board of said county. 
On the 18th day of March, 1886, an execution in due form 
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was issued out of the district court of Brown county, upon 
a judgment therein rendered for the sum of $216.10, be- 
sides costs, in favor of C. H. Bane, in a cause wherein said 
Bane was plaintiff and Samuel Rutherford and John Rec- 
tor were defendants, which writ was directed to the sheriff 
of Sheridan county, and, on the next day after its date, 
the same was placed in the hands of said Edwin C. Miller, 
as such deputy sheriff, for execution. Miller failed and 
neglected to levy said execution upon any property of the 
execution debtors, and has never returned said writ to the 
clerk of the court from which the same was issued. In 
consequence of such failure and neglect, said C. H. Bane 
commenced amercement proceedings against said John 
Riggs, sheriff, in the district court of Brown county, and 
judgment of amercement was thereafter, on the 4th day of 
September, 1888, rendered against said Riggs for the sum 
of $271.40 and costs. Afterwards an execution was issued 
against plaintiff in error upon said judgment of amerce- 
ment, which writ being returned unsatisfied, C. H. Bane 
brought suit against plaintiff in error and the sureties 
upon his official bond as sheriff, to recover to the amount 
of said judgment of amercement, with interest and costs, 
and judgment was rendered in said action in favor of said 
C. W. Bane in the sum of $291.23 and $1.23 costs, which 
judgment said plaintiff has since paid in full. 

To the petition, setting up the above facts, the sureties 
interposed a general demurrer, which was sustained by the . 
court below, and the action dismissed. 

As the defendants in error failed to file a brief, we must 
rely upon the statement in brief of counsel for plaintiff in 
error as to the point upon which the demurrer to the peti- 
tion was sustained, and that is, that the bond sued on is 
void, because Sheridan county is the obligee named therein, 
instead of John Riggs, sheriff of said county. This con- 
tention it is said is based upon section 1, chapter 24, Com- 
piled Statutes, entitled “ Deputies,” which provides, inter 
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alia, that each county clerk, treasurer, sheriff, and sur- 
veyor may appoint a deputy, “for whose acts he shall be 
responsible, and from whom he shall require a bond, which 
appointment shall be in writing, and shall be revocable by 
writing, under the principal’s hand,” etc. Section 4 pro- 
vides that “the sheriff may appoint such number of depu- 
ties as he sees fit.” Section 5 provides that “each deputy 
shall take the same oath as his principal, which shall be 
indorsed upon and filed with a certificate of his appoint- 
ment.” 

While the section first above quoted requires the person 
appointed deputy sheriff to give a bond for the faithful 
discharge of his duties, yet neither it, nor any provision 
of the other sections quoted, in express terms specifies the 
name of the obligee in such bond. If there were no other 
statutory provisions than the above relating to bonds of 
deputies, probably we might hold that the reasonable infer- 
ence to be drawn from the language of section 1 is that 
the bond of a deputy sheriff should run in the name of his 
principal; but in view of the more recent legislative enact- 
ments upon the subject, which will be referred to hereafter, 
we conclude the bond of such deputy should run to the 
county. 

It may be observed that said chapter 24 was enacted 
by territorial legislature, and was approved October 8, 
1858. The legislature has since passed an act entitled 
“An act concerning official bonds and oaths,” approved 
February 18, 1881, which still remains in force, the same 
being chapter 10 of the Compiled Statutes of 1891. Sec- 
tion 3 provides that “all official bonds of county, town- 
ship, school district, and precinct officers must be in form, 
joint and several, and made payable to the county in which 
the officer giving the same shall be elected or appointed,” 
ete. Section 19 fixes the penalties of the bonds of state, 
county, and precinct officers. Section 20 provides, among 
other things, that “Deputies shall, except as otherwise 
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specially provided, give bonds, in the same manner and for 
the same sum as their principals.” 

Section 3 is as explicit as language can make it and 
leaves no room for interpretation. It requires that the 
county shall be named as the obligee in the official bonds 
of all county officers, The fair and reasonable construc- 
tion of the provisions of section 20 is, that official bonds of 
all deputies of the officers named in the act shall be con- 
ditioned and made payable to the same obligee and for a 
like amount as the bonds of their principals. We are of 
the opinion that the act of 1881, mentioned above, governs 
and controls the bonds of deputy sheriffs, and that the bond 
in suit was properly made payable to Sheridan county. The 
provisions of said chapter 24, in so far as they conflicted 
with the act of 1881, were repealed by the last section of 
said act. 

There is another view of the case that is equally con- 
clusive against the defendant. Conceding that we have 
given the wrong construction to the provisions of the stat- 
ute and the bond should have run to John Riggs instead 
of to the county of Sheridan, it is not for that reason void. 
Decided cases are to the effect that it is but an irregularity, 
which does not affect the liability of the principal and sure- 
ties on the bond. (Huffman v. Kopplekom, 8 Neb., 344; 
Kopplekom v. Huffman, 12 Id., 95; Thomas v. Hinkley, 19 
Id., 324.) In either view of the case we think the petition 
stated a cause of action, and that the demurrer should have 
been overruled. Judgment 


REVERSED AND REMANDED, 


THE other judges concur. 
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JESSE Haypen v. J. A. CuoK ET AL. 
(FILED May 18, 1892.] 


1. Sureties: EsrorreL. Sureties are estopped to deny the facts 
recited in their obligation. 


2. : : BUILDING ConTRACT. A written contract for 
the erection of a building was prepared according to the agree- 
ment and under the directions of the owner and contractor, but, 
through inadvertence, was not signed by either. A bond given 
by the contractor for the faithful performance of his agreement 
was written upon the back of said contract. The bond recited, 
in effect, that the principal therein had contracted with the 
obligee to construct and complete the building, for a stipulated 
sum, according to the contract thereto annexed, and one of the 
conditions written in said bond was that the principal ‘‘should 
duly perform and keep his agreements as in said contract set 
forth.” In an action against the surety, it was held that he was 
estopped by the recitals in the bond from denying that the paper 
writing npon which the obligation was written was not the con- 
tract of the parties. 


: 3 : RELEASE: ALTERATION. The building 
contract contained a provision that the owner, at any time dur- 
ing the progress of the work, should have the right to make any 
alterations, changes, or additions to the building, and the same 
should not invalidate the contract. Held, That the changes 
and additions disclosed by the evidence were provided for in the 
contract, and that the making of the same did not discharge or 
release the surety. 


3. 


4, : : : PLeapDING. Where it is claimed that 
the surety is released by reason of payments having been made 
to the contractor in violation of the terms of the contract, the 
facts constituting sucb defense must be pleaded in the answer 
and proven upon the trial. 


: PAYMENTS. When payments have been 
made according to the stipulations of the contract, the fact that 
the same were made before the expiration of the time allowed 
by statute to subcontractors to file liens will not release the 
surety. 


6. Practice: Nonsurt. It is error to nonsuit the plaintiff, where 
there is evidence sufficient to sustain the action. 
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Error to the district court for Lancaster county, Tried 
below before F1Exp, J. 


B. F. Johnson, for plaintiff in error, cited, contending 
that the sureties were estopped: 1 Herman, Es,, secs. 2 to 
10; 2 Id., secs. 630-7; Brandt, Suretyship, secs. 29, 30; ° 
Duchamp v. Nicholson, 2 Mart. N. 8. [La.], 672; Lee v. 
Clark, 1 Hill [N. Y.], 56; Decker v. Judson, 16 N. Y., 
439; Coleman v. Bean, 14 Abb. Pr. [N. Y.], 38; Seiple 
v. Bor, of Eliz., 3 Dutch. [N. J.J], 407; Otto v. Jackson, 
36 Ill., 349; Franklin v. Twogood, 18 Ia., 515; Lehman 
v. Warner, 61 Ala., 455; Clamorgan v. Green, 32 Mo., 
285; Billingsley v. State, 14 Md., 369; Collins v. Mitchell, 
5 Fla., 365; Wash. Co. Ins, Co. v. Colton, 26 Conn., 42; 
Cecil v. Early, 10 Gratt. [Va.], 198; Monteith v. Com., 15 
Id., 172; Gudéner v. Kilpatrick, 14 Neb., 347; Adams v. 
Thompson, 18 Id., 544; S.C. & P. R. Co. v. Bank, 10 
Id., 564. 


Harwood, Ames & Kelly, contra, cited: Brandt, S. & 
G., secs, 345, 387, and cases; Birckhead v. Brown, 5 Hill 
[N. ¥.], 634; Farmers Bank v. Evans, 4 Barb. [N. Y.], 
490; Bragg v. Shain, 49 Cal., 131; Simonson v. Thori, 31 
N. W. Rep. [Minn.], 861; Dfiller v. Stewart, 9 Wheat. [U. 
8.],681; Lucas Co. v. Roberts, 49 Ta., 159; Taylor v. Jeter, 
23 Mo., 244; Seiberling v. Demaree, 27 Neb., 854; A. & 
N. R. Co. v. Loree, 4 1d., 450; Reynolds v. R. Co., 11 Id., 
192; B. & M. R. Co. v Wendt, 12 Id., 80; Mauzy v. 
Hardy, 13 Id., 37. 


Norvat, J. 


The plaintiff in error brought suit in the court below 
against J. A. Cook, as principal, and John Green, as surety, 
on a bond given for the faithful performance by Cook of 
his building contract with the plaintiff. The bond is as 
follows: 
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“Know all men by these presents, that we, J. A. Cook, 
principal, and John Green, sureties, are held and firmly 
bound unto J. A. Hayden in the sum of one thousand 
dollars, for which payment, well and truly to be made, we 
do bind and obligate ourselves, our heirs, executors, admin- 
* istrators, or assigns, each and every of them, firmly by 
these presents. Sealed with our seals this May 12, A. D. 
1888. 

“Whereas J. A. Cook has contracted with J. A. Hay- 
den to execute, construct, and complete a frame story-and- 
a-half cottage for the sum of eighteen hundred and thirty- 
seven dollars, by a contract dated May 12, A. D. 1888, 
hereto annexed: Now, the condition of this obligation is, 
that if the said J. A. Cook shall duly perform and keep 
his agreements as in said contract set forth, and shall pay 
for all material and work in and about said building, so 
that the same shall not be liable to any mechanics’ or other 
liens, and shall at all times protect said J. A. Hayden 
against any and all liens on said work and material, then 
this obligation is to be void, but if otherwise, the same 
shall be and remain in full force and virtue. 

«J. A. Cook, 
Contractor, Lincoln, Neb. 


“JoHN GuLeEN. 
“In presence of 
“ ” 


The contract price for the building was $1,837. Cook 
was to furnish all labor and materials. The plaintiff 
claims damages in the sum of $500 by reason of the fail- 
ure and refusal of Cook to pay for all the materials used 
and labor performed in the construction of the building 
mentioned in said bond, in consequence of which mechan- 
ics’ liens were filed against said building. 

The defendant Cook is now a non-resident of the state, 
and was not served with a summons, nor did he appear 
in the action. 
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The defendant Green answered, alleging, in substance, 
that Hayden and Cook never executed a written contract for 
the erection of the building, but entered into a verbal con- 
tract for the construction of a dwelling which cost a much 
larger sum than was contemplated by the proposed written 
agreement, for which the bond was given; that he never 
agreed to allow said bond to stand as security for said ver- 
bal contract, nor for the construction of the building which 
was erected by Cook. 

The answer denies that any mechanics’ liens were filed 
against plaintiff’s building, or that plaintiff has been com- 
pelled to pay out the sum mentioned in the petition, or any 
other sum, in consequence of the failure of Cook to keep 
and perform his covenants. The answer further avers 
that “said plaintiff never notified him that he would look 
to him (this defendant) to make good any loss on account 
of the contract of said Cook, or that he relied, or expected 
to rely, upon any obligation made by this defendant, or 
the said Cook was failing in any manner to comply with 
his agreement, or that he was failing to furnish any pay 
for the materials according to his agreement, or that he had 
failed to pay persons to whom he was indebted for work 
or materials on account of said contract with said plaintiff, 
or that liens were filed or to be filed against said premises; 
but, on the contrary, the said plaintiff paid oul moneys to 
the said Cook when he knew that it was before the time 
provided by the statute at which said claims for materials 
became due and collectible, contrary to his duty in that re- 
gard, and thereby reduced the funds in plaintiff’s hands 
that would otherwise have been abundant to have paid off 
and satisfied all liens against said premises.” 

All allegations of the answer were denied by the reply. 

At the close of plaintiff’s testimony the defendant Green 
moved for a nonsuit, on the ground of the insufficiency of 
the evidence, which was granted, and the suit was dis- 
missed at the costs of the plaintiff. If, under the evidence 

46 
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adduced by the plaintiff, he was not entitled to recover 
anything, the judgment of nonsuit was proper. We will 
notice the grounds urged by counsel for defendant in error 
why the ruling should be sustained. 

The first contention is that there is no proof that a writ- 
ten contract for the erection of the building was ever en- 
tered into between Cook, the contractor, and Hayden, the 
owner of the building. The evidence shows that a contract 
for the erection of the building mentioned in the bond was 
prepared according to the direction and understanding of 
the parties, which contract bears date May 12,1888. For 
some cause, doubtless an oversight, neither Cook nor Hay- 
den signed it. It does, however, appear that the bond on 
which the suit was brought was written upon the back of 
said contract. It will be observed that the bond recites 
that Cook has contracted with Hayden to construct a frame 
story-and-a-half cottage for a specified sum, according to a 
contract dated May 12, 1888. One of the conditions in 
the bond is that Cook “shall duly perform and keep his 
agreements as in said contract set forth.” The defendant 
in error is estopped by these recitals to deny the execution 
of the contract. The rule is as well settled as anything in 
the law that sureties are estopped to deny the facts recited 
in their obligations; in other words, they cannot set up and 
prove facts to contradict their own bonds. (Brandt on 
Suretyship & Guaranty, secs. 29, 30; Gudtner v, Kilpatrick, 
14 Neb., 347; Adams v. Thompson, 18 Id., 541; Love v. 
Rockwell, 1 Wis., 381; U. 8S. v. Bradley, 10 Peters [U. 8.], 
365; People v. Hoson, 20 Pac. Rep. [Cal.], 369; Rogers v. 
U. S., 82 Fed. Rep., 890; Collins v. Mitchell, 5 Fla., 364; 
Green v. Wardwell, 17 Ill., 278; Shaw e al. v. Havekluft et 
al., 21 Id., 127; Otto v. Jackson, 35 Id., 349.) The same 
principle was recognized and applied in the case of Gudtner 
v. Kilpatrick, cited above. That was a suit upon an appeal 
undertaking. The defense was that no appeal was taken, 
nor could be, for the reason that the same was prohibited 
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by law. This court held that the defendants were estopped 
to deny that an appeal had been taken in contradiction of 
the recital in their undertaking. To the same effect is the 
case of Adams v. Thompson, supra. 

Otto v. Jackson, supra, is analogous to the case at bar. 
That was an action upon a guaranty of the faithful per- 
formance by tenants of the covenants of their lease. On 
the trial objection was made to the introduction of the lease 
in evidence, for the reason that the execution by one of the 
lessees was not proven. It was held that the guarantors 
were estopped by their guaranty from denying the execution 
of the lease. So in this case, we think, Green is estopped 
to deny that the contract, upon the back of which the bond 
was written, was neither executed by, nor was it the con- 
tract of Cook and Hayden. -The bond in express terms 
refers to and recognizes such instrument as being the con- 
tract under which the building was to be constructed, and 
its terms and conditions are as binding upon the obligors 
of the bond as though the same were set out at length in 
the body of the bond. 

It is insisted that the surety is released from the obliga- 
tion of his bond because the terms of the building contract 
relating to time and manner of making payments were not 
observed, and for the further reason that certain changes, 
alterations, and additions were made in the building, during 
its construction, not called for by the contract, nor plans 
and specifications, which form a part thereof. The third 
article of the building contract provides that ‘should the 
said party of the second part, at any time during the progress 
of the said work, require any alterations of, deviations from, 
additions to, or omissions in the said work, he shall have, 
the right and power to make such change or changes, and 
the same shall in no way injuriously affect or make void 
the contract ; but the difference, for work omitted, shall be 
deducted from the amount of the contract by a fair and 
* reasonable valuation; and for additional work required in 
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alterations, the amount shall be agreed upon before com- 
mencing additions, as provided and hereinafter set forth in 
Article No. 6, and such agreement shall state also the ex- 
tension of time, if any, which is to be granted by reason 
thereof.” 

It fully appears from the testimony that, during the 
progress of the work, some changes and additions in the 
building were made which increased the cost thereof, 
although not to a considerable extent, while other changes 
were made without additional expense. But all the alter- 
ations and additions which were made are fully provided 
for and covered by the clause of the contract above quoted, 
and the making of them did not have the effect to release 
and discharge the defendant in error from his obligation as 
surety. (Dorsey v. McGee, 30 Neb., 657.) 

After the bond was given Cook constructed a barn for 
Hayden, but the proofs show that it was erected under a 
contract separate and distinct from the one for the erection 
of the dwelling. It is not sought to make the defendant 
in error responsible for the faithful performance of the barn 
contract. It is obvious that neither the entering into of 
such contract, nor the erection of the barn thereunder, in 
any manner affected the liability of Green on his bond for 
the damages sustained by the plaintiff by reason of the 
failure of Cook to carry out the terms of the contract for 
the erection of the dwelling. 

We will next consider the question of payments. The 
contract provided that payments were to be made on weekly 
estimates of the architect for labor furnished, less ten per 
cent, and for all materials as soon as vouchers were ob- 
tained from subcontractors or parties who furnish mate- 
rials. The balance was to be paid at the expiration of ten 
days after the completion of the work. 

The testimony in the bill of exceptions shows that, after 
the completion of the job, liens were filed against the build- 
ing for labor and materials used in the construction of the 
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same, amounting iu the aggregate to several hundred dollars, 
which were subsequently paid and discharged by the plaint- 
iff The sums paid by him during the progress of the 
work, added to the amounts paid to remove the liens, greatly 
exceed the contract price. The testimony further shows 
that plaintiff paid $800 to material-men during the con- 
struction of the building, on orders given by the contractor, 
and during the same period payments were made to Cook 
ageregating $887. 

It is contended that the payments to the contractor were 
made in violation of the terms of the contract, for the rea- 
son they were paid without the presentation of vouchers of 
the subcontractors who furnished materials for the construc- 
tion of the building, and because the same were paid prior 
to the expiration of sixty days allowed by the statute to 
subcontractors to file liens, therefore the surety is released. 
There is nothing in the testimony to show that the several 
payments made to Cook, which amounted to $887, were 
to apply on materials, but it does appear that this sum 
was paid upon estimates furnished by the architect, and in 
the absence of any evidence tending to establish the con- 
trary, we will presume that.the same was paid according 
to the letter of the contract, which authorized payments to 
be made for labor furnished, without the production of 
vouchers therefor. It may be true that Hayden puid the 
contractor money for materials furnished for which vouch- 
ers of the material-men were not produced, and that he did 
not retain ten per cent of the amount due for wages, as re- 
quired by the terms of the contract. If such is the case, 
and the surety did not consent thereto, it would be such a. 
departure from the contract as to discharge the surety. If 
the defendant iu error relies upon the failure of Hayden to 
" observe the provisions of the contract relating to payments, 
as a release from the obligation of his bond, he should have 
brought the same into the record by pleadings and proofs. 
It is nowhere alleged in the answer that payments were 
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made in violation of the agreement, and by reason thereof 
the defendant was ‘discharged, nor are any facts averred 
from which even such an inference can be drawn, The 
allegation in the answer, to the effect that plaintiff never 
notified the defendant that Cook had failed to pay for the 
materials or to pay the persons to whom he was indebted 
for labor performed according to his agreement, falls far 
short of charging that the plaintiff, in making the pay- 
ments, had not observed the contract. 

It is finally insisted that the defendant is discharged 
from his obligation because the plaintiff paid out money 
to Cook before the expiration of the time allowed by the 
statue to subcontractors to file their liens. The second 
section of the mechanic’s lien law authorizes any person or 
subcontractor to file a lien upon the building in which 
such material or labor is used, within sixty days from the 
performing of such labor or furnishing such material; and 
the same section provides, in effect, that the owner of the 
building cannot be sued until the time for the filing of 
liens has expired. : The contention is that this section of 
the statute is a part of the building contract in question, 
and that it was the duty of Hayden to withhold payment 
to Cook until after the time had expired for filing liens 
against the property, and, having failed to perform such 
duty, he cannot recover from the surety the amount he was 
required to pay to liquidate such liens, We are unable to 
perceive that the provisions of the section referred to have 
any bearing upon the case before us. Of course, as between 
the owner of the building and the persons who performed 
the labor or furnished the materials for the construction of 
the improvement, a payment to the contractor before the 
time had elapsed for filing liens, although the same was 
made according to the terms of the contract, would be 
at the owner’s peril, and would not defeat any lien filed in 
time. But not so as to the surety, for as to him the only 
duty which the owner was required to discharge was to 
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make the payments according to the stipulations of the 
contract. So long as he did that, the surety was not re- 
leased, even though the payments were made before the 
time for filing liens had elapsed. We fail to discover any 
stipulation or condition in the contract which imposed any 
obligation upon Hayden to withhold payments from the 
contractor until it was made to appear that there were no 
claims of liens against the property; but on the other hand 
it was contemplated by the parties that payments, under 
certain restrictions, should be made during the progress of 
the work, and the balance at the expiration of ten days 
after the completion of the improvement. One of the 
purposes in giving the bond was to enable the contractor 
to draw money on the contract with which to pay for the 
labor and materials as they were furnished, and the surety 
obligated himself that his principal should pay “for all 
materials and work in and about said building, so that the 
same shall not be liable to any mechanie’s or other liens, 
and at all times protect said J. A. Hayden against any and 
all liens on said work and material.” 

There is testimony tending to support the plaintiff’s 
cause of action which should have been submitted to the 
jury, and, such being the case, the motion to nonsuit the 
plaintiff was improperly sustained. The judgment is 
reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Epwarp C. JACKSON, APPELLEE, V. BoaRD oF SUPER- 
visors OF WASHINGTON Co, ET AL, APPELLANTS. 


[FILED May 18, 1892.] ° 


1. Statutes. The act approved February 18, 1867, entitled “An act 
to provide for the payment of judgments against municipal cor- 
porations,” article VI, chapter 77, Compiled Statutes, entitled 
** Revenue,” is not repealed by the provisions of section 77 of 
the general revenue law. 


: CoNSTRUCTION. It is an established rule of construction 
that a subsequent statute treating of a subject in general terms 
and not expressly contradicting the provisions of a prior act, 
shall not be construed as intended to affect the more particular 
and positive provisions of a prior act, if any other reasonable 
construction can be adopted. 


: LEGISLATIVE CONSTRUCTION of a statutory or constitu- 
tional provision, although not conclusive upon the courts, when 
deliberately made, is entitled to great weight. 


4. Taxation: Lrvy. By provisions of section 77 of the general rev- 
enue law it is made the duty of the county board on the last day 
of the session of the board of equalization to levy taxes sufficient 
to provide the ordinary revenue of the county and to meet ma- 
turing obligations as bonds, coupons, outstanding warrants, etc., 
and probably judgments existing and unprovided for. In case 
judgments are subsequently rendered it is made the duty of the 
board by article VI, chapter 77, Compiled Statutes, to provide 
funds therefor by levying a special tax. 


APPEAL from the district court for Washington county. 
Heard below before Scort, J. 


W. C. Walton, and Lake, Hamilton & Maxwell, for ap- 
pellants, cited: State, ex rel. Baldwin, v. McColl, 9 Neb., 
203; State v. Babcock, 21 Id., 602; Hendrix v. Rieman, 
6 Id., 516; HMeCann v. McLennan, 2 Id., 286; Lawson v. 
Gibson, 18 Id., 137. 


E. C. Jackson, contra. 
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Post, J. 


This action was commenced in the district court of Wash- 
ington county by the appellee Jackson to enjoin the appel- 
lants, the board of commissioners and county clerk of said 
county, from making the necessary tax lists on a four mill 
levy upon the property of the county for the purpose of 
paying a balance due on a judgment against said county. 
The facts disclosed by the petition are substantially as 
follows: On the 15th day of December, 1891, J. H. Harte, 
as receiver of Richards & Co., recovered a judgment against 
Washington county in the sum of $8,057.18, as a balance 
due to said Richards & Co. for building the court house 
for said county. Towards the satisfaction of this judgment 
the county, by its supervisors, immediately applied all of 
its available funds, whereby the judgment was reduced to 
the sum of $5,797.02, which amount, together with the 
accruing interest, and the costs of the action in which the 
judgment was obtained, remained to be provided for by 
said supervisors. On making payment, as aforesaid, on 
said judgment, the said supervisors being then in session, 
said J. H. Harte, receiver, made a formal demand upon 
them that they proceed at once to make a special levy of 
taxes to pay the balance thereof. ‘Thereupon the said 
board of supervisors, haviug first officially determined that 
the amount of revenue derived from taxes levied and col- 
lected for ordinary purposes was insufficient to meet and 
pay the current expenses of the county for the year 1891, 
and also to pay what remained unsatisfied of said judgment, 
proceeded under article VI of chapter 77 of the Com- 
piled Statutes of 1891 to make a four mill levy upon the 
taxable property of the county for that particular use. It 
is the perfecting and enforcement of this levy that the 
plaintiff sought to have enjoined and which the decree of 
the court appealed from does in terms enjoin. 

A demurrer to this petition was overruled, and the de- 
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fendants below electing to stand on their demurrer, judg- 
ment was entered in accordance with the prayer of the pe- 
tition, from which judgment the defendants have appealed 
to this court. 

Article VI of the revenue law is an act of the twelfth 
session of the territorial legislature, entitled “An act to 
provide for the payment of judgments against municipal 
corporations,” which took effect February 18,1867. The 
act contains five sections, as follows: 

“Section 1. [Duty of officers.]—That whenever any 
judgment shall be obtained in any court of competent ju- 
risdiction in this territory for the payment of a sum of 
money against any county, township, school district, road 
district, town or city board of education, or against any 
municipal corporation, or when any such judgment has 
been recovered and now remains unpaid, it shall be the 
duty of the county commissioners, school district, board of 
education, city council, or other corporate officers, as the 
case may require, to make provisions for the prompt pay- 
ment of the same, 

“Sec, 2, [Same—Payment—Tax.]—If the amount of 
revenue derived from taxes levied and collected for ordi- 
nary purposes shall be insufficient to meet and pay the cur- 
rent expenses for the year in which the levy is made, and 
also to pay the judgment remaining unpaid, it shall be the 
duty of the proper officers of the corporation, against which 
any such judgments shall have been obtained and remain- 
ing unsatisfied, to at once proceed and levy and collect a 
sufficient amount of money to pay off and discharge such 
judgments. 

“See, 3. [Levy of tax. }The tax shall be levied upon 
all the taxable property in the district, county, township, 
town or city, bound by the qidgmient. and shall be col- 
lected in the same manner and at the same time provided by 
law for the collection of other taxes. 

“Sec. 4. [Same.]—The corporate officers whose duty it 
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is to levy and collect taxes for the payment of the current 
expenses of any such corporation, against which a judg- 
ment may be so obtained, shall also be required to levy 
and collect the special tax herein provided for, for the pay- 
ment of judgments. 

“See. 5. [Action against ofticers—Mandamus.]—If any 
such corporate authorities, whose duty it is, under the pro- 
visions of this act, to so levy and collect the tax necessary 
to pay off any such judgment, shall fail, refuse, or neglect 
to make provisions for the immediate payment of such 
judgments, after request made by the owner, or any person 
having an interest therein, such officers shall become per- 
soniully liable to pay Sch judgments, and the party or 
parties in[terested] may have an action against such de- 
faulting officers to recover the money due on the judgment, 
or he or they having such interest may apply to the district 
court of the county in which the judgment is obtained, or 
to the judge thereof in vacation, for a writ of mandamus 
to compel the proper officers to proceed to collect the nec- 
essary amount of money to pay off such indebtedness, as 
provided in this act; and when a proper showing is made 
by the applicant for said writ, it shall be the duty of the 
court or judge, as the case may be, to grant and issue the 
writ to the delinquents, and the proceedings to be had in 
the premises, shall conform to the rules and practice of said 
court, and the laws of this territory, in Such cases made 
and provided.” 

The contention of appellee is that this act is in effect 
repealed by implication by provisions of the general reve- 
nue law. The provision of the revenue law which is 
claimed to be in conflict with the act in question is section 
77 thereof. By said section it is provided as follows: 

“Sec. 77. [Levy of taxes for county purposes—Rate. ]— 
On the last day of their sitting as a board of eqalization 
the county board shall levy the necessary taxes for the cur- 
rent year, including all county, township, city, school dis- 
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trict, precinct, village, and other taxes required by law to 
be certified to the county clerk and levied by the county 
board. The rate of tax for county purposes shall not ex- 
ceed one dollar and fifty cents on the one hundred dollars 
valuation, except for the payment of indebtedness existing 
at the adoption of the present constitution, ynless author- 
ized by a vote of the people of the county, and shall be as 
follows: In counties under township organization, for or- 
dinary county revenue, including the support of the poor 
(except when each town supports its own poor), not more 
than nine mills on the dollar valuation ; for roads, not more 
than five mills on the dollar’ valuation ; for county bridge 
fund, not more than four mills on the dollar valuation; for 
county sinking fund, not more than four mills on the dol- 
lar valuation, aud labor tax as provided in the following 
section. In counties not under township organization, for 
ordinary county revenue (including the support of the 
poor), not more than nine mills on the dollar valuation; 
for roads, not more than five mills on the dollar valuation; 
for county bridge fund, not more than four mills on the 
dollar valuation; for county sinking fund, not more than 
three mills on the dollar valuation, and labor tax as pro- 
vided in the following section.” 

It will be observed that the board of equalization are, 
by provision of section 70, required to hold a session com- 
mencing on the first Tuesday after the second Monday in 
June of not less than three and not more than thirty days, 
It is also provided by section 25, chapter 18, Compiled 
Statutes, that the county commissioners, at their regular 
session in January of each year, shall prepare an estimate 
of the necessary expenses of the county for the ensuing 
year, the total of which shall in no instance exceed the 
amount of taxes authorized to be levied for such year, and 
that “no levy of taxes shall be made for any other purpose 
or amount than as specified in such estimate,” ete. It is 
alleged in the petition that the estimate made in January, 
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1891, of the expenses of the county for that year did not 
include any provision for payment of any judgments 
against the county. It is not alleged that the board failed 
to make provision for the payment of the indebtedness of 
which the judgment is evidence. It is probable that the 
petition is vulnerable for that reason, but the case has 
been submitted on its merits, and we will proceed to con- 
sider the substantial questions presented. 

It is claimed that the provision found in section 77 for 
the levy of the county taxes for the current year, on the 
last day of the sitting of the board of equalization, is ex- 
clusive and that there is no authority for the levy of a 
county tax at any other time. This proposition suggests 
an examination of the history of that provision. Our first 
general revenue law was passed and took effect February 
13, 1857, section 82 of which was as follows: “On the 
fourth Monday of July the county court shall levy the 
requisite taxes for the then current year, and they may be 
levied at any time after the second Monday of July if the 
statement has been received from the census board.” 
(Laws of 1857, p. 154.) This section appears in the Re- 
vised Statutes of 1866, p. 312, having been amended so as 
to provide for the levy on the first instead of the fourth 
Monday, and by the county commissioners instead of the 
county court. It was further amended by addition thereto 
of the following: “If the statement from the territorial 
board of equalization has not been received such levy shall 
not be postponed for more than ten days, and they shall 
levy taxes as herein directed.” It will be seen from an 
analysis of the above sections that the provision relied 
upon, substantially as it exists to-day, has been in force 
since 1857, since the effect of repealing and re-enacting the 
revenue law of 1866 in substance is to continue in force 
its several provisions, (State v. McCall, 9 Neb., 203.) It 
will surely not be contended that the requirement of the 
Revised Statutes for the making of the levy within ten 
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days after the first Monday of July is less imperative than 
the provision that it shall be done on the last day of the 
sitting of the board of equalization, The statute under 
which the county board acted in levying the tax in contro- 
versy is the more recent, and therefore must be taken as 
the latest expression of the legislative will. One of the 
elementary rules of construction is that a later special stat- 
ute will prevail as against a prior general law, where the 
provisions of the two cannot be reconciled. But let us 
examine the present Jaw without reference to the reve- 
nue laws of 1857 or 1866. We will assume, as do coun- 
sel, that in 1879 the legislature passed a general Jaw for 
the levy and collection of taxes without expressly repealing 
the act, making provision for collecting revenue to satisfy 
judgments by means of a special levy, The rule is that 
repeals by implication are nut favored, and when acts upon 
the same subject can be harmonized by a fair and liberal 
construction, it will be done. (Sedgwick on Construction, 
98; Lawson v. Gibson, 18 Neb., 137; State v. Babcock, 21 
Id., 599.) And this rule has especial application to cases 
where the subsequent statute treats of a subject in general 
terms but not expressly contradicting the more particular 
and positive provision with reference to the same subject 
ina prior act. (Fosdick v. Village of Perrysburg, 14 O. St., 
486; Brown v. Co. Com., 21 Pa. St., 43.) In State v. 
Dwyer, 42 N. J. Law, 327, the court says: “Where a 
general law and a special statute come in conflict the gen- 
eral law yields to the special without regard to priority of 
date, and aspecial law will not be repealed by a general 
statute unless by express words or necessary implications.” 

Applying these rules of construction to the statutory 
provisions in question, it is possible to give effect to each. 
Section 77 of the revenue law has reference to all ordinary 
revenues of the county or other corporations, and all ma- 
turing obligations on bonds, coupons, outstanding warrants, 
etc., and probably judgments existing and unprovided for 
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at the time of the levy. But in case of judgments subse- 
quently rendered, or for which no provision has been made, 
by requirement of article 6 the county board are bound 
to raise the necessary revenue by means of a special levy. 
The evident object of that statute is to provide for and en- 
force a speedier satisfaction of money judgments against 
municipal corporations than would be possible should the 
creditor who had incurred the expense of reducing his 
claim to judgment be required to wait until the succeeding 
January in order to have it included in the estimate of ex- 
penses and levied and collected as the ordinary revenues. 
The provision of section 25, chapter 18, is found in the act 
of 1879, entitled “An act concerning counties and county 
officers.” Like the revenue law, it is a general law and 
clearly within the rule above stated, hence cannot be held 
to work a repeal of the act known as article 6, even if its 
title was broad enough to include a repeal by implica- 
tion of that act, which we doubt. In addition to what has 
been said with reference to the statute under consideration, it 
should be observed that there have been repeated legislative 
constructions thereof in harmony with the views herein 
expressed, By an act approved January 18, 1872, Guy A. 
Brown was appointed a commissioner with authority to 
revise and compile all the general laws of the state, putting 
them together under appropriate heads and chapters, By 
section 3 of said act it is made the duty of said commis- 
sioner to carefully note any conflict which he may discover 
in the laws, or between the laws and the provisions of the 
constitution, and embody them in a report which he was 
required to make accompanying his revision to the next 
legislature. By a subsequent act, approved February 18, 
1873, the legislature provided for the publication of all of 
the general laws in force at the close of that session, to be 
edited by said Brown. It is provided in section 2 of said 
act ‘that he (Brown) shall prepare suitable head notes of 
the several chapters and divisions as provided in the act ap- 
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pointing said commissioner.” In conformity with this act 
the revision known as the General Statutes was published. 
In that compilation the act of February 18, 1867, provid- 
ing for the payment of judgments against municipal cor- 
porations, is included as part of chapter 66, under the title 
“Revenue.” By an act of the first legislature after the 
passage of the present revenue law, approved February 26, 
1881, Guy A. Brown was authorized to compile the public 
acts then in force, putting them into chapters with appro- 
priate heads, and title, etc. Under this authority the Com- 
piled Statutes were published, which, together with subse- 
quent editions in 1885, 1887, and 1889, were furnished by 
the state to the several public officers. In this compilation 
the territorial act in question appears as article 6, being a 
part of chapter 77. It also appears as sections 4112 to 
4116 inclusive of the Consolidated Statutes compiled by J. 
E. Cobbey by authority of the state in 1891. Legislative 
construction, although not necessarily conclusive upon the 
judicial department of the government, is entitled to great 
weight when deliberately given. (Bishop on Written Laws, 
35; Sedgwick on Construction, 214; Coutant v. People, 11 
Wend. [N. Y.], 511.) There being no necesessary conflict 
between the statutes under consideration, it follows that the 
appellants did not exceed their authority in making the 
special levy for the purpose of satisfying the judgment 
against the county. The judgment of the district court is 


REVERSED. 


THE other judges concur. 
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Barney Suitry v. Toe Srate or NEBRASKA. 
[Fitep May 18, 1892.] 


i. Statutes: AMENDMENT: AssAULT. The first section of the act . 
approved March 30, 1889, entitled “An act to provide for the 
punishment of persons guilty of an assault upon another with 
intent toinflict great bodily injury, and for the punishment of 
persons guilty of an assault upon another with intent to kill 
the person so assaulted,’ section 176, Criminal Code, does not 
conflict with section 11, article 3, of the Constitution. 


2. The crime of assault with intent to in- 
flict great bodily injury upon the person assaulted, section 178 
of the Criminal Code, is a new and substantive offense. 

3. The act definiug said crime and provide 


ing a punishment therefor is notan amendment to the Criminal 
Code in the sense used in section 11, article 3, of the Constitu- 
tion. 


Error to the district court for Douglas county, Tried 
below before CLARKSON, J. 


Lee S&S. Estelle, for plaintiff in error, cited: Ex parte 
Thompson, 16 Neb., 238; Boggs v. Washington Co., 10 Id., 
‘297; Tecumseh v. Phillips, 5 Id., 305; White v. Lincoln, 5 
Id., 505; State, ex rel. Jones, v. Lancaster Co., 6 Id., 474; 
| State v. Barrett, 27 Kan., 215; State v. Young, 47 Ind., 
150; State v. Baker, 50 Id., 506; State v. Sovereign, 7 Id., 
412, 


George H. Hastings, Attorney General, contra, cited: 
People v. McCallum, 1 Neb., 182; State v. Co. Judges, 2 Ia., 
282; State v. Ream, 16 Neb., 681; White v. Lincoln, 5 Id., 
505; Boggs v. Washington, Co., 10 Id., 297; Ives v. Norris, 
13 Id., 252; Holmberg v. Hauck, 16 Id., 337; Cooley, 
Const. Lim., 170, 173, 220; State v. Arnold, 31 Neb., 76; 
Jones v. Davis, 6 Id., 33; State v. Page, 12 Id., 386 ; Smails 
v. White, 4 Id., 353; Att’y Gen’l v. Preston, 56 Mich., 177; 

47 
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Sears v. Cottrell, 5 Mich., 252; Green v. Graves, 1 Doug. 
[Mich.], 351; Bigelow v. R. Co., 27 Wis., 478. 


Post, J. 


The only question involved in this case is the constitu- 
‘tionality of section 1 of the act approved March 30, 1889, 
entitled “An act to provide for the punishment of persons 
guilty of an assault upon another with intent to inflict 
great bodily injury, and for the punishment of persons 
guilty of an assault upon another with intent to kill the 
person so assaulted,” sections 176 and 17c, Criminal Code. 
It is contended by plaintiff in error that the section in 
question is void for the reason that the act aforesaid con- 
travenes the provision of section 11 of article 3 of the 
Constitution as follows: “And no law shall be amended 
unless the new act contains the section or sections so 
amended, and the section or sections so amended shall be 
repealed.” The claim of counsel is that the section under 
consideration is in effect an amendment of section 17 of 
the Criminal Code, which reads as follows: “Sec. 17. If 
any person shall unlawfully assault or threaten [another] 
in a menacing manner, or shall unlawfully strike or wound 
another, the person so offending shall, upon conviction 
thereof, be fined in any sum not exceeding one hundred 
dollars, or imprisoned in the jail of the county not exceed- 
ing three months, or both, in the discretion of the court» 
and shall, moreover, be liable to the suit of the party in- 
jured.” 

Since the filing of the briefs in this case it was held in 
Stricklett v. State, 31 Neb., 674, that the second section of 
the act set out above is amendatory of section 14, Criminal 
Code, and, therefore, void under the rule in Smails v. White, 
4 Neb., 353. It is further said by the present chief justice 
in that case, that the first section of the act provides pun- 
ishment for an offense not mentioned by either of the sec- 
tions named therein and therefor for a new offense. We 
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have carefully re-examined the question and our investiga- 
tion has resulted in the conclusion that the offense in ques- 
tion is a new and independent crime and that said section 
is not in any just or proper sense an amendment to the 
Criminal Code. Where the law forbids a defined combi- 
nation of act and intent, and attaches a penalty for the vio- 
lation of the inhibition, it establishes a distinct or specific 
crime. (1 Bishop’s Crim. Law, 599.) Again, section 776, 
the same author says, “ When the law-making power draws 
its lines around a particular combination of act and intent 
and prohibits the thing under a penalty, it creates a spe-- 
cific crime.” It was not the intention of constitutional: 
prohibition against amendments without repealing the sec-. 
tion amended, to prevent the amendment of the law upon 
‘any given subject by addition thereto of a new and inde- 
pendent provision. A simple assault, and assault and bat- 
tery, are under our Code misdemeanors, but an assault 
combined with an attempt to commit murder, rape, or 
robbery is an offense entirely different. An assault and 
battery is a misdemeanor without regard to the extent of 
the injury inflicted, or whether the intent was to inflict 
great or trifling injury. An assault with intent to inflict 
great bodily injury is therefore essentially different. It is 
but one of the combinations of a specific act with a specific 
intent which the law-making power has seen fit to denounce 
asacrime. This rule has many illustrations in the Crim- 
inal Code. Larceny, for instance, is a crime and is a felony or 
misdemeanor according to the value of the property stolen. 
In 1875 an act was passed, entitled “ An act defining certain 
crimes, and providing punishment thereof.” By this act 
embezzlement by a bailee is made acrime. By section 117 
of the Criminal Code horse stealing is made a felony with- 
out regard to the value of the animal stolen, and by a re- 
cent act larceny from the person is made an independent. 
crime. In all these cases larceny is an element, the primary 
element so to speak, of the crime, but the combining of the 
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other elements with it makes an offense in contemplation of 
Jaw entirely different. An assault accompanied with an 
intent to inflict great bodily harm upon the person as- 
saulted is a new offense, one not previously known to our 
Criminal Code. It was within the power of the legisla- 
ture to create or define that crime without amending the 
Code in the sense contemplated by the constitution. There 
ais no error in the record and the judgment is 


AFFIRMED. 


THE other judges concur. 


TimorHy SPRING v. JAMES C. DAHLMAN. 
(Fitep May 18, 1892.) 


i. Habeas Corpus: One WHo Has GIVEN Bait Not ENTITLED 
To. A defendant in a criminal prosecution who has given bail 
for his appearance at the next term of court, and is thereby en- 
Aitled to his freedom, is not entitled to the writ of habeas corpus, 
since he is not in custody within the meaning of the statute. 


2. : . In such case, if the defendant is desirous of hav- 
dng the legality of the prosecution inquired into by means of 
the writ of Aabeas corpus, he should first surrender himself into 
the custody of the sheriff. 


‘Error to the district court for Dawes county. Tried 
elow before CriTEs, J.’ 


Spargur & Fisher, for plaintiff in error, 
J. N. Harbaugh, contra, 


Post, J. 


This was an application for a writ of habeas corpus to 
the district court of Dawes county. 
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_ The petitioner demands his discharge on the ground that 
he has not been brought to trial before the close of the 
second term of court after the filing of the information 
against him for murder. We find in the bill of excep- 
tions the following record: 
“SraTE or NEBRASKA 

v. = ¥ ai Term, 1891. 

TimorHy SPRING. 

“Now on this 24th day of April, A. D. 1891, this 
cause coming on to be heard, and the court being advised 
in the premises that said cause would not be tried at this 
term, and that said defendant having been held to confine- 
ment in the common jail of this Dawes county, Nebraska, 
for twelve months last past, and that said defendant is and 
has been in a failing condition of health, and. by consent. 
of the county attorney the defendant should be permitted 
to give bail for his appearance at the next regular term of 
this court, to-wit, September term, 1891; wherefore the 
defendant Timothy Spring with his sureties, R. E. W. 
Spargur and Allen G. Fisher, appear at the bar of the 
court and acknowledge themselves to be indebted to the 
state of Nebraska in the sum of $1,000, good and lawful 
money of the United States, to be void, however, if the said 
Timothy Spring shall be and appear before this court om 
the first day of the next regular term thereof to answer 
the charge contained in said information, and not depart. 
the court without leave, and do and abide by the orders: 
and judgment of the court then made against him. 
Whereupon the court ordered the defendant Timothy 
Spring to be released on said recognizance, and that said ~ 
case stand continued until the next regular term of said: 
court.” 

The application was rightly denied. In order to entitle 
the petitioner to the writ there must be an actual confine— 
ment or the present means of enforcing it. (9 Am. & Eng. 
Encyc. of Law, p. 178, and authorities cited; Church om ° 
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Habeas Corpus, sec. 94.) There is no error in the record, 
and the judgment of the district court is 


AFFIRMED, 


THE other judges concur. 


Wituram J. McGinuin v. WILLIAM GLEASON, 
[FILED May 18, 1892.] 


Replevin: Costs: Jurtspiction. In an action of replevin, where 
each party recovers a part of the property in controversy, itis 
within the jurisdiction of the district court to apportion the 
costs between them. 


Error to the district court for Chase county. ‘Tried 
below before CocHRAn, J. 


C. W. Meeker, for plaintiff in error. 
P. W. Scott, and &. &. Bishop, contra. 


Post, J. 


This was an action of replevin in the district court of 
Chase county. The subject of the controversy is a quan- 
tity of household goods and provisions, groceries, hard- 
ware, carpenters’ and blacksmiths’ tools, ete. Verdict and 
judgment for plaintiff as to part of the property and for 
the defendant as to the remainder. The case, by agree- 
ment, is submitted without brief of either party. 

We have read over the evidence in the bill of exceptions 
without discovering any error. The evidence is conflicting 
and the verdict cannot be said to be so clearly against the 
weight of evidence as to justify us in reversing it. 

It is further objected that the district court erred in 
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dividing the costs between the parties. There is no error 
in the order complained of. Each party had recovered a 
part of the property in controversey, and the court, in its 
discretion, properly divided the costs between them. 


AFFIRMED. 
THE other judges concur. 


WiitiamM W. BUCHANAN, APPELLEE, V. SimEoN P. 
WISE ET AL., APPELLANTS. 


[FiLeD May 18, 1892.] 


1. Evidence: Deeps: Witnxsses. One who has assisted in search- 
ing in the office of the county clerk, under the direction of the 
latter, for a deed left therein for record is a competent witness 
to prove the loss of such deed in order to lay a foundation for 
secondary evidence thereof. It is not necessary in such case 
to call the clerk in order to establish the loss of the deed prima 


Sacte. 

2. : ABSENCE. When attesting witnesses are 
absent from the county in which the action is pending, the exe- 
cution of the instruments in question may be proved by any 
other competent evidence. 

3. The absence of the attesting wit- 


nesses in such a case may be established like any other facts. It 
is sufficient to prove facts from which a presumption will arise 
that they are absent from the county. 


REHEARING of case reported 28 Neb., 310. 


C. C. McNish, and M. McLaughlin, for appellants Gra- 
ham, Richards, and Keene: 


A sufficient foundation was laid for the introduction of. 


secondary evidence to prove the execution of the deed 
(Lee v. Bermingham, 30 Kan., 312; Johnson v. Mathews, 
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5 Id., 123, 124; Douglas v. Wolf, 6 Id., 92), and that the 
clerk of Pierce county was not within the jurisdiction of 
the court which tried this case. (McNichols v. Wilson, 42 
Ta., 385.) If an inspection of the whole instrument will 
enable the place where the acknowledgment was taken to’ 
be ascertained, it is sufficient. (1 Devlin, Deeds, sec. 482; 
Brooks v. Chaplin, 23 Am. Dec. [Vt.], 209; Fuhrman ». 
London, 15 Am. Dee. [Pa.], 608; Chinigquy v. Bishop of 
Chicago, 41 Ill., 148.) An acknowledgment is no constit- 
uent part of a conveyance. (Dougherty v. Randall, 3 Mich., 
684; Burbank v, Ellis, 7 Neb., 156; Galley v. Galley, 14 
Id., 174.) Appellant and those under whom he claims, 
knew that somebody’s rights were to be sacrificed when they 
accepted the quitclaim deed from Kipp. (2 Devlin, Deeds, 
sec. 733; Hoppin v. Doty, 25 Wis., 573, 591; Peabody v. 
Fenton, 3 Barb. Ch. [N. Y.], 451; Ecko. Hatcher, 58 Mo., 
235; Hume v. Franzen, 34 N. W. Rep. [Ia.], 490.) One 
who takes under a quitclaim deed will not be regarded as 
a bona fide purchaser. (Warvelle, Abstracts, 195-6; 
Snowden v. Tyler, 21 Neb., 199; Pastel v. Palmer, 32 N. 
W. Rep. [Ia.], 257; Gest v. Packwood, 34 Fed. Rep. [Ore.], 
368; Wightman v. Spoford, 56 Ia.,145; Raymond v, Mor- 
rison, 59 Ia., 371; Oliver v. Piatt, 3 How. [U. S.], 3338; 
Dickerson v. Colgrove, 100 U.S., 587; May v. Le Clair, 11 
Wall. [U. S.J, 217.) 


N. H. Bell, for appellant Wise : 


The witnesses had their domicile in Illinois and must be 
presumed to have remained in that state. (Donahue v. Cole- 
man, 49 Conn., 464; Greenfield v. Camden, 74 Me., 56; 
Prather v. Palmer, 4 Ark., 456; Daniels v. Hamilton, 52 
Ala., 105; Goldie v. McDonald, 78 I)l., 605; Brown v. 
Burnham, 28 Me., 38.) The recital in the deed, of pay- 
ment of the purchase money, is not evidence thereof as to 
appellant or any stranger to the deed. (Sillyman v. King, 36 
Ta., 207; Hogden v. Green, 56 Id., 733; Lane v. Starkey, 
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15 Neb., 289; Long v. Dollarhide, 24 Cal., 218; 1 Am. 
Lead. Cas. [4th Ed.], 53; Battle v. Jones, 2 Ala., 314; 
Boone v. Chiles, 10 Pet. [U. S.], 177; Clements v. Moore, 
6 Wall. [U. 8.], 299.) 


Pemberton & Bush, J. A. Smith, and N. K. Griggs, contra: 


Where a deed or other instrument in writing is attested 
the attesting witness must be produced at the trial to prove 
it, or his absence sufficiently accounted for. (1 Greenl., 
Ev., sec. 569; 1 Whart., Ev., secs. 726, 727; 1 Best, Ev., 
sec. 220; 2 Phillips, Ev., 459 ; Cook ». Woodrow, 5 Cranch 
[U. 8.], 138; Clark v. Courtney, 5 Pet. |U.S8.], 319, 344 ; 
Stebbins v. Duncan, 108 U.S., 32; Fox v. Reil, 3 Johns. 
[N. Y.], 477; Henry v. Bishop, 2 Wend. [N. Y.], 575; 
Rex v. Harrington, 4 M. & S. [Eng.], 353; Russell v. 
Walker, 73 Ala, 315.) Where witnesses actually sub- 
scribe a deed, even though their signature is not required 
by law, their testimony is the best evidence of its execu- 
tion and must be produced. (Miller v. Melzer, 16 Ill, 390; ° 
Wiley v. Bean, 1 Gilm. [Tll.], 302; Hartford Life Ins. 
Co. v. Gray, 80 Ill., 28; McDeed v. McDeed, 67 Il, 545; 
Smith v. Potter, 65 Am. Dec. [Vt.],198; Ennis v. Smith, 
14 How. [U.S.], 400.) ‘The loss of the original deed 
was not proved so as to entitle defendants to introduce sec- 
ondary evidence of its contents. (Meyers v. Bealer, 30 Neb., 
280; 1 Greenl., Ev., sec. 558; Post v, School Dist., 19 
Neb., 135; Murphy v. Lyons, Id., 689.) 


Post, J. 


This case was before the court at the Septemher, 1889, 
term, when judgment was entered reversing the decree of 
the district court of Cuming county in favor of appellee. 
(See 28 Neb., 312.) Subsequently a rehearing was allowed 
and the case again submitted for our consideration. 

The facts essential to a determination of the questions 
presented on the rehearing are fully set out in the opinion 
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of the court cited above. It is not necessary at this time 
to consider all of the questions argued on the first hearing, 
since there are but two propositions to which prominence 
is given in the brief of appellee. It should be stated as 
preliminary to a consideration of the questions presented 
that the pertinent inquiries are, first, Did Ralph Kipp have 
the legal title to the land in controversy on the 29th day 
of April, 1884, at the time he executed a deed therefor to 
Alverson, through whom appellee claims; and, second, If 
said Kipp had previously conveyed said land to John A. 
Van Steenberg, as contended by appellants, are the equities 
of appellee superior to those of appellants? It is con- 
tended by appellee that there is no competent proof of a 
conveyance of the land to Van Steenberg by Ralph Kipp, 
first, because the subscribing witnesses were not called for 
the purpose of proving the execution of the deed ; second, 
because the loss of the original is not proved, and there 
is no sufficient foundation for the admission in evidence 
of the copy thereof found in the record. We will examine 
the last named objection first. 

Mr. Weatherby, to whom the deed was delivered and 
who was Van Steenberg’s agent and attorney, testified that 
he left it for record in Pierce county, in 1881 or 1882, 
which statement is corroborated by the fact that it was 
recorded in that county. The witness further testifies as 
follows: 

After this question arose here in this county over the 
jJand, I received a request for that deed and then I com- 
menced looking for it, and I looked through all of my 
papers and remembered that I had taken it to have it re- 
corded ; and I went to the clerk’s office and asked him if he 
had it there, but he said he could not find it there. 

Q. Did he make search for it? 

A. Yes, sir. He made seatch, and a very diligent 
search, in his office for it but could not find it, and we have 
not, either of us, since been able to find it. 
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Q. In making this search that you have spoken of among 
your papers would you have found it if it had been there? 

A. Yes, sir. I kept all deeds and instruments of that 
kind safely by themselves, in my safe, and I searched there 
where I ordinarily kept them and didn’t find them, and 
then I searched in other places. 

Q. You searched where it would have been found if it 
had been in your possession ? 

A. Yes, sir. ‘ 

Q. You then called on the clerk for it? 

A. I then went to the clerk and spoke to him about the 
deed and he examined the records and found that he had 
recorded it, and I told him that T had not had the deed 
since he had recorded it, and wished he would get it for me. 

Q. Are you sure that you never got the deed from the 
office, or saw it in any manner after you took it there to be 
recorded ? 

A. Tam. * * * Theclerk and I both searched for 
it but it could not be found. If it was not in the clerk’s 
office then it would have been in mine, unless some one 
removed it from there without authority from me. 

Q. So you know personally that the clerk searched for 
it? - 

A. I was there present when the clerk searched for the 
deed. 

In addition to the foregoing it appears that Van Steen- 
berg, the alleged grantee, therein disclaims any knowledge 
of the conveyance and testified that if any such deed was 
ever executed it was without his knowledge or consent. 
Although the witness is evidently mistaken when he denies 
knowledge of the conveyance, we think his testimony taken 
in connection with that of Weatherby establishes a foun- 
dation for the introduction of the copy of the deed. 

There isa plain distinction between this case and the 
case of Meyers v. Bealer, 30 Neb., 280, on which ap- 
pellee relics. The paper in that case was an exhibit which 
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had been used at the trial of the case in the county court. 
The witness testified, in substance, that the county judge 
had searched for it and he (witness) had been through all 
the papers there and had been unable to find it. Judge 
Norvat in the opinion says: “ He [the county judge] was 
not called to testify to what search he had made for the 
missing paper. For all that appears from the record it is 
where the county judge can place his hand upon it at any 
time.” We do not understand the writer to intimate that 
in no case can the loss of such an instrument be proved 
otherwise than by the testimony of the officer in whose 
custody it was left, but that there was no sufficient proof 
of loss in that particular case. It is apparent that there 
was no sufficient foundation in that case, since, as the judge 
well says, it does not appear that the county judge cannot 
produce the paper. In this case the witness was present 
and personally assisted in making the search in the clerk’s 
office for the deed. His testimony is competent and prima 
facie proves that the deed is not in the custody of the clerk. 
(1 Greenleaf on Evidence, sec. 558; Taylor on Evidence, 
sec. 431; Jackson v. Schuyler, 4 Wend.[N. Y.]}, 543.) In that 
case, which is directly in point, the witness had made search 
in the surrogate’s office for the lost will, under the direction 
of the surrogate. It is said by the court: “The search of 
Mr, Green might be equally effectual as that of the surro- 
gate, and where the fact is to be proved by oral testimony 
his oath must be equally satisfactory with that of the sur- 
rogate, provided he has had an equal opportunity to ascer- 
tain the fact which he was called to prove.” The witness 
also searched among his own papers and the grantee, Van 
Steenberg, testified that he never saw it—in fact that he had 
no knowledge whatever of its execution. The law raises 
no presumption of possession by any person other than the 
grantee. The foundation therefor is sufficient and the 
copy is admissible in evidence on proof of the execution of 
the original. — 
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The remaining question is whether it is necessary to call 
the attesting witnesses in order to prove the execution of 
the deed in question by Ralph Kipp. There is no room 
for doubt, so far as the general rule is concerned. All 
writers agree that the rule of evidence requires the produc- 
tion at the trial of an attesting witness, unless his absence 
is satisfactorily explained. This rule, however, has been 
materially modified by statute in this state. It is provided 
by section 343 of the Code, “When a subscribing witness 
is absent from the county in which the action is pending, 
denies or does not recall the execution of the instrument to 
which his name is subscribed as such witness, its execution 
may be proved by other evidence.” Were the witnesses 
absent from the county? The deed was executed in the 
state of Illinois on the 13th day of December, 1879, and 
purports to have been signed by L. M. Hogan and A. W. 
Rulofson as attesting witnesses. On the trial Mr. Camp- 
bell, a witness for appellants, testified that he had resided 
in Cuming county more than nineteen years and was well 
acquainted with the peopleof the county. Referring to the 
subscribing witnesses he is asked : 

Q. Did those persons reside in this county? 

A. No, sir; not that I know of.” 

Q. Do they now? 

A. No, sir. 

On cross-examination he testified that the witnesses 
named might reside in the county, but that he had never 
heard of them or eitherof them. Appellants were required 
to make prima facie proof only of the absence of the wit- 
nesses from the county. This we think they have done. 
‘The fact that the deed was witnessed by them in the state of 
Illinois may not be sufficient of itself to raise a presump- 
tion of residence in that state, although it is said in 5 Am, 
& Eng. Ency. of Law, p. 870, that “A person’s presence 
in a place is presumptive evidence of domicile,” and in 
People v. Hadden, 3 Denio [N. Y], 220, the foregoing rule 
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is expressly approved. From that fact, in connection with 
the testimony of Campbell, we think the presumption is 
that their residence or domicile was in Illinois, A resi- 
dence having been once acquired is presumed to continue 
until the contrary is shown. This is elementary and re- 
quires no citation of authorities. The residence of the 
witnesses to the deed being in a distant state, the pre- 
sumption is that they were not within the jurisdiction of 
the trial court. It is sufficient to show that a witness is 
presumptively absent in order to use his deposition. (Pat- 
terson v. Wabash R. Co., 54 Mich., 91; Bronner v. 
Frauenthal, 37 N. Y., 166.) This case does not differ in 
principle from the cases cited. It was competent and 
proper for the appellants to prove the execution of the 
deed by Ralph Kipp by other evidence. This they have 
done by evidence which is not only competent, but of the 
most satisfactory and convincing character. The effect of 
the deed in question was to convey the legal title to the 
land to Van Steenberg. To recover as against appellants, 
therefore, appellee must show superior equities in himself. 
In this he has failed. It must be remembered in this con- 
nection that the appellee does not show any privity with 
Van Steenberg. He relies on the deed from Kipp alone. 
Alverson, to whom Kipp subsequently conveyed, was a 
mere trustee for Smith and Yule. He subsequently con- 
veyed to Yule, who in turn conveyed to plaintiff. There 
is no claim of appellee that he is a bona fide purchaser 
without notice of the equities of appellants. He relies on 
his legal title only. He must fail, therefore, without re- 
gard to the character of the title of appellants. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Joun C. Worts v. Buck & GREENWOOD. 
(Firep May 18, 1892.] 


1. Review: EVIDENCE examined, and held, tosustain the verdict for 
defendants in error. 


2, Conversion by Bailee: VaRIANoE. The cause of action set 
out in the petition is for the conversion of a quantity of broom 
corn. The evidence proves that the defendants received the corn 
in question to be sold on commission in Chicago, aud that they 
held it there in anticipation of an advance in the price thereof 
until the freight and storage charges, together with the amount 
previously advanced, exceeded the amount realized therefor. 
Heid, That the variance between the petition and the proofs is 
material, and that plaintiff cannot recover. 


Error to the district court for Franklin county. Tried 
below before GasLin, J. 


E. A. Fletcher, for plaintiff in error. 
Post, J. 


This was an action for the conversion of a quantity of 
broom corn, The evidence discloses substantially the fol- 
lowing facts: Plaintiff in error delivered to defendants the 
broom corn in question in pursuance of a contract by which 
the latter agreed to ship it to Chicago and sell on plaintiff’s 
account, and to have for their services whatever was real- 
ized in excess of a stipulated price. The property was 
stored in Chicago awaiting a more favorable market until 
the storage charges and freight, together with the amount ad- 
vanced, exceeded the amount realized therefor. ‘The charge 
of conversion is entirely without support in the evidence. 

The question whether defendants are guilty of negligence 
or want of judgment in holding the corn in anticipation 
of an advance in the price is not presented by the plead- 
ings. The judgment of the district court is right and is 


AFFIRMED. 
THE other judges concur. 
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GERMAN INSURANCE Co. oF Freeport, Int, v. SOPHIA 
Hyman. 


(FILED May 18, 1892.] 


1. Husband and Wife: Girrs. A gift to a married woman by 
’ her husband of money or property is valid except as against the 
creditors of the latter and those having the equities of creditors. 


: INSURANCE. Plaintiff, a married woman, had 
been engaged in mercantile business for four years ia her own 
name on capital in part given her by her husband and in part 
the proceeds of her own labor. Her store was destroyed by fire. 
In an action against an insurance company on a contract of in- 
surance, in the absence of evidence of an intention to defraud 
the defendant, held, that the motive of the husband in giving the 
property to plaintiff is immaterial. 


3. Trial: OFFER oF TESTIMONY. Where evidence is excluded on 
objection of the adverse party, the party offering the evidence 
should offer to prove the fact which he desires to put in evidence 
in order that this court may determine from the record its rele- 
vancy. 


Error to the district court for Seward county. Tried 
below before Norvat, J. 


J. R. Wash, and Adams & Scott, for plaintiff in error: 


If defendant in error was not the actual and bona fide 
owner she cannot recover (Baldwin v. Ins. Co.. 15 N. W. 
Rep. [Ia.], 300), and extrinsic evidence is admissible to 
show that she is not the owner or to show who the owner 
is. (Abbott’s Trial Ev., 487). She could not, while thus 
fraudulently holding the property by representing to the 
insurance company that she is a good faith owner, procure 
insurance on it which she could not procure if the facts 
were known to the insurance company, and after fire re- 
cover for the value of the goods. (Lipscomb v. Lyon, 19 
Neb., 511; McCann v. Ins. Co., 3 Id., 198.) Every fact 
or circumstance from which a legal inference of fraud may 
be drawn is admissible. ( Yerkes v. Wilson, 81* Pa. St., 9; 
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Day v. Stone, 59 Tex., 612; Phillips v. State, 8 Am. St. 
Rep. [Tex.], 471; Jones v. Clifton, 101 U.S8., 225.) 


Norval Bros. & Lowley, and D. C. MecKillip, contra: 


No one but the creditor of the husband who has been 
defrauded, delayed, or hindered by his having given his 
money to his wife can question the title of the wife. (Bur- 
gett v. Burgett, 1 O.,483; Nash v. Atherton, 10 Id., 1638; 
8 Am. & Eng. Encye. Law, 749, 774.) The insolvency 
alone of the grantor is not sufficient evidence of a fraudu- 
lent design. (Leffel v. Schermerhorn, 13 Neb., 343.) Nor 
is the fact that Louis Hyman worked for his wife in carry- 
ing on the business and trade in goods destroyed, as her 
agent, any evidence of fraud. (Arndt v. Harshaw, 10 N. 
W. Rep. [Wis.], 391; Feller v. Alden, 23 Wis., 301; Day- 
ton v. Walsh, 47 Id., 113; Sears v. Robinson, 16 N. W. 
Rep. [Ia.], 66.) If these moneys were exempt in the hus- 
band’s hands at the time of the gift to his wife, according 
to the laws of Nebraska they will be presumed to have 
been exempt in Ohio. (Ruth v. Lowrey, 10 Neb., 261; 
Lord v. State, 17 Id., 530.) Exempt property is not sus- 
ceptible of fraudulent alienation or transfer. (Derby v. 
Weyrich, 8 Neb., 177; Boggs v. Thompson, 13 Id., 405; 
Gillespie v. Brown, 16 Id., 460; Schribar v. Platt, 19 Id., 
631; Allen v. Perry, 14 N. W. Rep. [Wis.], 6.) If the 
earnings were exempt from execution at the time they were 
employed in the acquisition of the property, such gift is 
not a fraud upon the creditors of the husband. (Robb v. 
Brewer, 15 N. W. Rep. [Ia.], 420.) The party must make 
an offer to prove the fact or facts sought to be elicited by 
the question in order to predicate error. (Master v. Marsh, 
19 Neb., 458.) 


Post, J. 


This was an action on a policy of insurance issued by 
the plaintiff in error to the defendant in error on a stock 
48 
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of millinery and fancy goods. Piaintiff below recovered 
judgment in the district court of Seward county, which we 
are called upon to review apon a petition in error filed by 
defendant below. The chief ground of contention io this 
court by plaintiff in error is that the defendant in error, So- 
phia Hyman, was not the owner in good faith of the goods 
in question and that they had been purchased with money 
and the proceeds of property given her by her husband, 
Louis Hyman, for the purpose of defrauding the creditors 
of the latter. 

From the bill of exceptions it appears that for about 
three years prior to 1881 the said Louis Hyman had been 
engaged in the mercantile business in his own name at Mt. 
Vernon, Ohio. In that year he made an assignment for 
the benefit of creditors.” From the time of his assignment 
until about the time they located in Seward, in 1884, 
both husband and wife were employed in clerking for the 
brother of the husband in Mt. Vernon. They testify that 
all the earnings of both were given to defendant in error, 
and it was with the money thus acquired that she com- 
menced business in Seward. From April or March, 1884, 
until the store was destroyed by fire, March 24, 1889, the 
business was conducted in the name of the defendant in 
error. There is no evidence that Louis Hyman was owing 
any debts at the time the money aforesaid was given by him 
to his wife, nor is there any evidence tending to prove that 
he was at any time insolvent, except the fact that he made 
an assignment in 1881. The following special findings 
were returned by the jury at the trial in the district court. 

“No.el. Where did the plaintiff get the money with 
which she purchased the goods to start into business? An- 
swer—Partly her own earnings, and balance given to her 
by her husband. L. A. WeLpDoN, Foreman. 

“No. 2. Did not plaintiff’s husband make and earn the 
money with which the goods to start into business were 
bought? Answer—Partly. 

“ZL. A. Wenpon, Foreman. 
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“No. 3. Did not the husband of the plaintiff give her the 


money with which the goods to start into business at Sew- 
ard were bought, and was he not at the time he gave it to 
her indebted to certain parties from whom he had pur- 
chased goods while in business at Mt. Vernon, Ohio? 
Answer—No. L. A. WeLpon, Foreman. 
“No. 4. Is not the plaintiff’s husband still indebted for 
goods that he purchased while in business in Mt. Vernon, 
Ohio? Answer—No. L. A. WeLpon, Foreman. 
“No. 5. At the time plaintiff’s husband (Louis Hy- 
man) gave her the money with which to purchase the 
goods to start into business at Seward (if he did give it to 
her) was he owing her anything, and if he was owing her, 
state how much and what for? Answer—No. 
“LL. A. WELDON, Foreman. 
“No. 6. Did the plaintiffor her agent at any time since 
the fire make out an inventory or list of the damaged 
property, and in said inventory give the cost of each kind? 
If she did, state when. Answer—Yes; on the 5th day of 
April, 1889. L. A. WreLpon, Foreman,” 
There is no merit in the claim of plaintiff in error. The 
title of defendang in error to the property insured was com- 
plete and perfect. There is nothing in the evidence even 
suggestive of fraud. Tad Louis Hyman been involved 
financially to any considerable amount at the time he gave 
the money or property to his wife, or if he had contracted 
debts about that time or subsequent thereto, there might 
have been some foundation for the charge of fraud. It 
does not follow, however, that fraud on the part of Louis 
Hyman would have been available as a defense in this 
case. It is only as against creditors and those entitled to 
the equities of creditors that voluntary conveyances are 
held to be fraudulent and void. (Wait on Fraud. Conv., sec. 
197; 8 Am. & Eng. Encye. of Law, p. 774, and note.) 
It is said in May on Fraudulent Conveyances, marginal 
page 364: “A voluntary settlearent made by a person in- 
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debted and therefore constructively fraudulent within 13 
Fliz., ch. 5, is void only as against creditors, and only to 
the extent to which it may be necessary to deal with the 
estate for their satisfaction.” é 

The cases cited by plaintiff in error do not sustain the 
proposition contended for. They are mostly cases in which 
the rights of creditors only were involved. The only ex- 
ception is Baldwin v. State Insurance Co., 60 Ia., 497. In 
that case the party to whom the policy was issued did 
not claim any interest whatever in the property. Suppose 
plaintiff in error were a trespasser instead of an insurer 
and was called upon to answer for a conversion of the 
property. Would it be heard in defense to say that the 
title of the insured had been acquired in fraud of the rights 
of a third party? Certainly not. Nor is there any rule 
of Jaw or morals which will sanction such a defense in this 
action. It is said that had the plaintiff in error known of 
the business record of Louis Hyman, that is, the fact that 
tie had once made an assignment, it would have refused to 
insure the property. It is a sufficient answer to this claim 
that there is no rule of law which imposes upon the owner 
of property the duty to volunteer such information to an 
insurance company. An interest, to be insurable, does not 
<lepend necessarily upon the ownership of the property. It 
may bea special or limited interest disconnected from any 
title, lien, or possession. If the holder of an interest in 
property will suffer loss by its destruction he may indem- 
nify himself therefrom by a contract of insurance. If, by 
the loss, the holder of the interest is deprived of the pos- 
session, enjoyment, or profit of the property, or a security 
or lien resting thereon, or other certain benefits growing 
out of or depending upon it, he has an insurable interest. 
( Merrett v. Farmers Ins. Co.,452 Ia., 11; Phillips, Ins., secs. 
175, 342, 346; Flanders, Ins., p. 342.) And in Pettigrew’s 
Case, 28 U.C., 70, it is held that a purchaser has an insura- 
ble interest in property, although the sale was in fraud of 
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the rights of creditors. It is not necessary to set out the 
instructions asked by the plaintiff in error, as they merely 
state the proposition in different forms that the plaintiff 
below could not recover on the ground that the gift of the 
money and property in question to her by her husband 
was in fraud of creditors. They were properly refused. 
Plaintiff in error introduced a witness who had seen the 
stock of goods some time in the fall previous to their loss, 
and sought to prove their value at said time. Objection 
‘was made to the question on the ground that no foundation 
had been proved, and because the time laid was too remote, 
which objection was sustained. This ruling is also assigned 
aserror. The objection was well taken and rightly sus- 
tained. Even if the proper foundation had been laid we are 
unable to determine that the court erred, since there was no 
offer to prove any value. The plaintiff in error should 
have made his offer in order that the court might be able 
to determine the materiality of the evidence. (Mathews rv. 
State, 19 Neb., 330; Yates v. Kinney, 25 Id., 120.) There 
is no error in the record and the judgment of the district 
court is ; 
AFFIRMED. 
Maxweur, Cu. J., concurs, 


Norval, J., did not sit, 


L. D. Tlamintron rer an. vy. Max Isaacs ET AL 
(FILED May 18, 1892.] 


1, Insolvency: PREFERENCE OF CREDITORS. One D., being in 
failing circumstances and owing money to numerous creditors, 
executed separate chattel mortgages to six creditors upon his 
stock of merchandise. The ssid mortgages were given at the 
same time and to secure the bona fide indebtedness of D. to the 
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several mortgagees. It was the intention of all parties that the 
mortgagees should prorate in the proceeds of the mortgaged 
property, which intention was evidenced by the following re- 
cital in each mortgage: “This is made at the same time and is 
to prorate with mortgages made to” (here follows a description 
of each of the other mortgages). There being no trust created by 
the mortgages, held, that the transaction did not amount to an 
assignment for the benefit of creditors. 


2. Jurisdictional Defects: Waiver. A defendant, by answer- 
ing and submitting to the jurisdiction of the court by trial on 
the merits, thereby waives all irregniarities in the summons or 
other process by which it is sought to acquire jnrisdiction of his 
person. 


3. Review. Evidence examined, and held to fully sustain the ver- 
dict of the jury. 


Error to the district court for Polk county. Tried be- 
low before Smirn, J. 


E. P. Holmes, and J. L. McKeever, for plaintiff in error. 


E. L. King, and M. A, Mills, contra, cited: Bonns », 
“Carter, 22 Neb., 495; Martin v. Hausman, 14 Fed. Rep. 
[Mo.], 166; Woonsocket Rubber Co. v. Falley, 30 Fed. 
Rep. [Ind.], 808; Housel v. Cremer, 13 Neb., 298 ; Lin- 
inger v. Raymond, 12 Id., 19; Grimes v. Farrington, 19 
Td., 48; Nelson v. Garey, 15 Id., 531; Bierbower v. Polk, 
17 Id., 268; Sloan v. Coburn, 26 Id,, 608; Aultman ». . 
Aultman, 32 N. W. Rep. [Ia.], 240; Field v. Fisher, 32 
N. W. Rep. [Mich.], 838; Gage v. Parry, 29 N. W. Rep. 
[[a.], 822; Ingram v. Osborn, 35 N. W. Rep. [Wis.], 304; 
Davis v. Scott, 22 Neb., 154; Southern White Lead Co. v. 
Hass, 33N. W. Rep. [Ia.], 657; Van Patten v. Thompson, 
34 Id., 763; Tootle v. Coldwell, 1 Pac. Rep. [Kan.], 329; 
Doremus v. O' Harra, 1 O. St., 45; Atkinson v. Tomlin- 
son, 1 Id., 237; Sloan v. Coburn, 26 Neb., 607; Keens ». 
Gaslin, 24 Id., 316; Berrer v. Moorhead, 22 Id., 688; 
Mc Keighan v. Hopkins, 19 Id., 33; Buck v. Reed, 27 Id., 
70; Dorrington v. Minnick, 15 Id., 400; Waters v. Reu- 
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ber, 16 Id., 101; Hoey v. Pierson, 30 N. W. Rep. [Wis.], 
692; Gallagher's App.,7 Atl. Rep. [Pa.], 237. 


Post, J. 


On the 2d day of April, 1888, H. C. Dunning, who 
was then engaged in business as a general merchant at 
Osceola, Polk county, executed separate mortgages upon 
his stock of merchandise in favor of the defendants in error 
amounting in the aggregate to $2,866.50. Said mortgages 
were all given to secure the bona fide debts of the mort- 
gagor then past due, to-wit, to Max Isaacs & Son, $262 ; 
to Tootle, Hosea & Co., $361.98; to Schuster, Hingston & 
Co., $1,196; to Barber Bros., $715.58; to Turner, Jay & 
Co., $161, and to Vinyard & Schneider, $171. Said mort- 
gages were all executed and delivered at the same time and 
all filed for record at one time. It was the intention of 
all parties thereto that the several mortgages should share 
pro rata in the proceeds of the mortgaged property in case 
it was not sufficient to satisfy all. As evidence of such 
intention the following provision was written in each of 
said mortgages: “This is made at the same time and is to 
prorate with mortgages made to” (here follows a descrip- 
tion of each of the other mortgages), 

On the delivery of said mortgages, Mr. King, as attor- 
ney for Max Isaacs & Son, Tootle, Hosea & Co., and 
Schuster, Hingston & Co.,and Mr. Mills, as attorney for 
the other mortgagees, immediately took possession of the 
property in controversy by virtue of the said mortgages 
and continued in possession thereof until dispossessed by 
the plaintiff in error, Hamilton, sheriff of said county, 
April 7, by virtue of orders of attachment against said 
Dunning in favor of H. P. Lau and J. J. Brown & Co. 
Dunning, at the time in question, was indebted to other 
parties, and subsequent to said time executed other mort- 
gages on the same property to the amount of $2,391.34, 
all of which were by their terms made subject to the mort- 
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gages of defendantsin error. Plaintiff in error Hamilton, 
on taking possession of the said property, proceeded to sell, 
it to satisfy the orders of attachment aforesaid. In an 
action in the district court of Polk county defendants in 
error recovered judgment against the said sheriff and the 
other plaintiffs in error, sureties on his official bond, for 
the amount of the several mortgages, for the taking and 
conversion of the property aforesaid, which judgment we 
are now asked to reverse on account of alleged errors 
which will be noticed hereafter. 

It is first contended that the petition fails to state a 
cause of action, and that the court erred in overruling a 
demurrer thereto. ‘The second amended petition on which 
the cause was tried is in the usual form in an action on a 
sheriff’s bond for the conversion of property in the exe- 
cution of a writ against a stranger except that the facts 
are set out more in detail than is usual or perhaps neces- 
sary. Counsel make the general objections only, and we 
are unable to observe any infirmity in the petition and 
think the trial court did not err in overruling the demur- 
rer. ‘The cause of action stated in the first petition was im 
favor of Max Isaacs & Son only, and against the sheriff 
only. Afterward the latter moved the court to require 
the plaintiff to make all of the mortgagees herein named 
parties to the action in order to avoid a multiplicity of 
suits, which motion was sustained and leave given to the 
plaintiff to file an amended petition. Thereupon the de- 
fendants in error filed the petition in question and joined 
the sureties of the sheriff with him as defendants, setting 
out his official bond in order to recover thereon, The 
sureties having been served with summons, the defendants 
challenged the jurisdiction of the court on the ground that 
the nature of the action had been changed from one of 
conversion against the sheriff only to one on his official 
bond, leave not having been given to make the said sure- 
ties defendants, which was overruled and exceptions taken, 
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They afterward joined in an answer and the cause was 
tried upon its merits. The plaintiffs in error have waived 
any possible error in the overruling of this challenge. 
The court certainly had jurisdiction of the subject of the 
action. By answering they have submitted themselves to 
the jurisdiction of the court and cannot now complain. 
(Dorrington v. Minnick, 15 Neb., 400; Waters v. Reuber, 
16 Idx 101; Buck v. Reed, 27 Id., 70.) 

The real contention in the case is with reference to the 
several mortgages. It is claimed by plaintiffs in error 
that the transaction amounts to a general assignment for 
the benefit of creditors, and is therefore void as against 
creditors of Dunning, since it is not made in conformity 
with the statute regulating voluntary assignment, chapter 
6, Compiled Statutes. 

It is insisted that the facts in this case bring it within 
the rule announced in Bonns v. Carter, 20 Neb., 566. In 
that case the conveyance under consideration was held by 
a majority of the court to create an express trust in favor 
of the seven creditors named therein, and in legal effect an 
assignment for the benefit of creditors, and therefore void 
as against attaching creditors. In this case there is no 
trust within the common meaning of the term, It is true 
that every chattel mortgage contains a trust in one sense. 
It necessarily creates a trust in favor of the mortgagor as to 
any surplus. In that sense it may be said that there is a 
trust in this case. It may be conceded, also, that by virtue 
of the conditions of the mortgages, a trust is contemplated 
as against each mortgagee in favor of each of the others, 
That a debtor in failing circumstances may secure one or 
more of his creditors by mortgage or transfer absolute of a 
part or all of his property is a proposition settled by re- 
peated decisions in this state. Nor does the fact that the 
mortgagor is insolvent affect his right.to prefer one cred- 
itor to the exclusion of others. The only limitation upon 
his right in that respect is that the transaction must be in 
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good faith, and not a device made use of in order to de- 
fraud other creditors. (Davis v. Scott, 22 Neb., 154; Her- 
shiser v. Higman, 31 Id., 5381; Brown v. Williams, 34 
Neb., 376.) The fact that the mortgagees in this case 
are required to prorate in the proceeds of the mortgaged 
property does not change the character of the transaction. 
It is not an assignment for creditors within the rule in 
Bonns v. Carter, since it lacks the essential element of a 
trust in favor of some person or persons other than the 
mortgagee or assignee. Thiscase does not differ in princi- 
ple from Hershiser v. Higman. It is true there was in that 
case no provision requiring the mortgagees to prorate. At 
the time of the execution of the mortgages Dunning was 
authorized to prefer the claims of defendants in error and 
to make provision for their payment. Having the right 
to prefer the claims in question to those of other creditors 
there is nothing to prevent him from placing them on 
terms of equality as between themselves. 

We agree that the transaction involved is not an assign- 
ment for the benefit of creditors, and that the relation be- 
tween Dunning and defendants in error is that of mortgagor 
and mortgagees. The question, therefore, of the validity 
of the mortgages is dependent upon the question of actual 
good faith or fraudulent intent as to other creditors. This 
question was fairly submitted to the jury, aud the verdict 
is clearly in accordance with the evidence. There is in 
fact no evidence of an intent on the part of any of the 
parties to defraud any of Dunning’s other creditors, and 
the verdict cannot be disturbed on that ground. 

Exception is taken to two of the instructions given on 
the court’s own motion, as follows: 

“Eighth—If you believe from the evidence that the 
mortgages, under which the plaintiffs claim title to the 
stock of goods in question, were made at one and the same 
time, and as one transaction, that the same were made for 
the purpose of transferring the stock of goods in question 
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to plaintiffs for the purpose of placing said stock of goods 
beyond the reach of the creditors of H. C. Dunning, or to 
hinder and delay the creditors of said Dunning in the col- 
lection of their claims against said Dunning, or for the 
purpose of transferring said property to the plaintiffs for 
the purpose of securing their claims, and reserving any 
residue after the payment of said claims for the use and 
‘ benefit of said Dunning, then said mortgages would be 
fraudulent and void in law, but these are questions of fact 
to be determined by the jury from a consideration of all 
the evidence in the case. 

“‘Ninth—You are instructed that while a bona fide cred- 
itor may take adequate security from his debtor, who is in 
failing circumstances, by chattel mortgage upon personal 
property for his own claim, yet he cannot hinder and de- 
lay or defrand other creditors in the collection of their 
claims by placing the debtor’s property beyond their reach, 
by taking a mortgage to secure a grossly inadequate debt ; 
and in this case if you believe from the evidence that the 
mortgages, under which plaintiffs claim title to the stock 
of goods in question, were made for the purpose of hin- 
dering, delaying, or defrauding the creditors of said H. C. 
Dunning, or that said Dunning, being insolvent, conveyed 
by chattel mortgage to the plaintiffs personal property 
largely in excess of what was necessary for their own secu- 
rity, and thereby prevented its application to the payment 
of other debts owing by the said Dunning, then such chattel 
mortgages would be fraudulent and void in law, and you 
should return a verdict for the defendants.” 

There is no error in these instructions. The question of 
fraud or good faith under the issues was one of fact for the 
jury, and the instructions complained of correctly state the 
law of the case. Plaintiffs in error requested a number of 
instructions which were refused, which ruling is assigned 
as error. It is not necessary to copy them as they are in 
effect but different statements of one proposition, viz., that 
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the several mortgages constitute a general assignment and 
are therefore void. For reasons already stated the instruc- 
tions were properly refused. While I concur in holding 
that this case is not within the rule in Bonns v. Carter, I 
do not wish to appear as assenting to the conclusion of the 
majorily of the court in that case. To my mind the rea- 
soning of Judge REEsE in the dissenting opinion (22 Neb., 
495) is the more satisfactory, and his conclusion is certainly 
supported by the majority of well considered cases. I can- 
not hope to add anything to that opinion in the way of 
reasoning, but will notice a few of the cases subsequently 
decided. 

In Hargadine v. Henderson, 97 Mo., 375, a debtor con- 
veyed all of his property not exempt from execution, in- 
cluding a stock of merchandise, to one H., designating the 
latter as trustee for the purpose of securing five creditors, 
including the said trustee as surety on one of the said 
claims, with power to sell at private sale, and after paying 
said debts to account to him for the balance, if any. It 
was held that the instrament was a mortgage and not an 
assignment, 

In Robson v. Tomlinson, 54 Ark., 229 [15 S. W. Rep., 
456], Cockrill, chief justice, after citing with approval Bank 
v. Crittenden, 66 Ia., 237, says: “The controlling guide 
according to decisions of this court is, was the intention of 
the parties, at the time the instrument was executed, to di- 
vest the debtor of the title and so make an appropriation 
of the property to raise a fund to pay debts. In arriving 
at the intent of the parties the question is not whether the 
debtor intended to avail himself of the equity of redemp- 
tion by paying the debt, but was it the intention to reserve 
the equity. Ifso the instrument is a mortgage and not an _ 
assignment.” 

In Muchmore v. Budd, New Jersey court of appeals, 22 
Atl. Rep., 518, one C. made an absolute bill of sale of all 
his property, except wearing apparel, toS. The bill of sale 
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was accompanied by an agreement in parol that S. should 
sell the goods and first satisfy certain claims due himself, 
and pay the amounts due to three other creditors pro rata 
and return the surplus, if any, to C., the latter reserving 
the right to redeem before sale. It was held that the 
transaction was not an assignment but a mortgage. It is 
true that five of the sixteen judges dissent from the conclu- 
sion of the majority, but the ground of their dissent is the 
peculiar provision of the statute of that state, viz., “that 
every conveyance or assignment byadebtor * * * in 
trust to the assignee or assignees for the creditors of such 
debtor shall be made for their equal benefit in proportion 
to their several demands, and all preferences of one creditor 
over another * * * shall be fraudulent and void.” 
The above provision is substantially the same as those 
found in the statutes of New York and Wisconsin, which, 
as Judge Reese suggests, is much more comprehensive 
than ours and includes all voluntary transfers and convey- , 
ances for the benefit of creditors. 

In Warner v. Littlefield, supreme court of Michigan, 
50 N. W. Rep., 721, one W. gave a chattel mortgage to 
the plaintiff, who was not a creditor, as trustee, conditioned 
that he would pay the claims of certain creditors within 
ten days and save certain other parties harmless from ob- 
ligations assumed for his accommodation. In case of fore- 
closure the proceeds were to be distributed pro rata among 
the creditors. In an action by an unsecured creditor it 
was held that the instrament was a mortgage and not an 
assignment. In the opinion of the court, Champlin, chief 
justice, says: “The instrument must be read as a whole 
and the intent gathered from its entire contents. By nam- 
ing him as trustee the conveyance did not vest in him the 
absolute title to the property and place it beyond the reach 
of creditors. If valid, the mortgagor and subsequent lien- 
holders had a right of redemption. Not so if it was a com- 
mon law assignment.” True, the term common law as- 
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signment is not used in our statute as in that of Michigan, 
but it will be conceded, I assume, that the object of ours 
is to regulate common law assignments. The Michigan 
statute is therefore not essentially different from ours. 

In Hembree v, Blackburn, supreme court of Oregon, 19 
Pac. Rep., 73, the court, after citing with approval Jones 
on Chattel Mortgages and Herman on Chattel Mortgagex, 
say: “The distinction is one clearly defined. A mortgage 
or deed of trust in the nature of a mortgage is a security 
fora debt. An assignment is more than that. It is an 
absolute appropriation of property to the payment of debts. 
A mortgage creates a lien upon property in favor of cred- 
itors, leaving the equity of redemption still the property of 
the debtor and liable to sale or incumbrance by him.” To 
the same effect are Campbell v. Col. C. & I. Co., 9 Colo., 60; 
Fitegerald v. MeCanidlish, 50 N. W. Rep. [Mich.], £60, and 
Weber v. Childs, 51 Yd. [Mich.], 543. 

In Pomeroy’s Equity Jur., sec, 995, in discussing the 
subject of deeds of trust to secure debts to creditors named 
therein, it is said that such instruments, although they 
authorize the trustee to sell the property and pay the debts 
provided they are not paid by the debtor within the time 
named, are mortgages only, and have come into general use 
as such in many of the states. 

T have not, in the course of a careful examination of 
the authorities, observed that the case of Bonns v. Carter 
has been once cited with approval. Nor have I found a 
case subsequently cited which sustains the conclusion of 
the court in that case. The only conveyances or transfers 
of property intended to be affected by our statute are com- 
mon law assignments. That is apparent from its title, 
viz., “An act regulating voluntary assignments for the 
benefit of creditors, the proceedings thereunder, and to 
prevent the fraudulent violation of the same.” The stat- 
ute in no other respect or upon no other conditions seeks to 
interfere with the dominion which at common law the 
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debtor may exercise over his own property, and which is 
~ an incident to his ownership, The act in question is not 
a bankrupt law, and should not be construed as such. It 
will not do to dismiss the subject with the remark that the 
rule of the common law is arbitrary, unreasonable, or un- 
just. First, because the law favors the rights of the 
owner, and statutes tending to limit his rights have, in this 
country, been received with disfavor and, as a rule, have 
been of short duration. For instance, congress has since 
the year 1799 enacted three general bankrupt Jaws which 
have in turn been repealed in obedience to public senti- 
ment. Second, the rule is that, except so far as modified 
by statute, contracts are made and credit given with refer- 
ence to the common Jaw; that is, the merchant who trusts 
his customer for goods sold does so with knowledge of 
the rule as it exists at common law, namely, that the 
dominion of the latter over his property is absolute, and 
in case of insolvency he may prefer one or more of his 
creditors to the exclusion of others, with the exception 
that in case he chooses to make an assignment for the 
benefit of his creditors, such assignment shall be for the 
benefit of all his creditors, The judgmené of the district 
court is 
AFFIRMED, 


MaxwELL, Cu. J., concurs, 


Norval, J., did not sit, 
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Sara I. Bryant v. Byron REED Et AL. 
[FILED May 19, 1892. 


Res Adjudicata: Joint Tort FEAsorS: SATISFACTION BY ONE. 
In an action for the abuse of process of the court, whereby the 
plaintiff was wrongfully evicted, all parties charged with the 
wrong were joined as defendants. One of them demurred on 
the ground of misjoinder of causes of action, and the demurrer 
was sustained, and the action proceeded to judgment of $100 
against him. He satisfied the judgment. Afterwards an action 
for the same wrong was brought against the other defendants 
charged. Held, The damages being unliquidated, that a satis- 
faction by one joint tort feasor was a bar to further recovery for 
the wrong. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Mahoney, Minahan & Smyth, for plaintiff in error, cited ; 
Deslonde v. Dorrington, 29 Ala., 92; Herman, Estoppel, 
22, 41, 306; Kemper v. Waverly, 81 Ill., 278; Hiatt v. 
Brooks, 17 Neb., 34; Leighton v. Stuart, 19 Id., 553. 


Cowin & McHugh, Geo. F. Brown, and Wm. D. Beckett, 
contra, cited: Hiatt v. Brooks, 17 Neb., 34. 


MaxweELu, Cu. J. 


This action was brought in the district court of Douglas 
county. Sarah I. Bryant was the plaintiff and James 
H. McCulloch, William Coburn, Dorsey B. Houck, Sam- 
uel D. Mercer, and Byron Reed were defendants. The 
original petition alleges that the defendant McCulloch, 
at the time the injury complained of was committed, 
was county judge; that at the same time defendant Co- 
burn was sheriff and defendant Houck deputy sheriff of 
Douglas county ; that defendant Reed was the agent of 
one Folsom ¢ al. for the renting of a certain dwell- 
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ing occupied by plaintiff; that defendant McCulloch, act- 
ing within his jurisdiction as a justice of the peace, in a 
‘certain action of forcible detention for the recovery of the 
possession of said dwelling, wherein Sarah Bryan was de- 
fendant and the said Folsom et al. were plaintiffs, wrong- 
fully, negligently, and at the instance and request of the 
said Reed and Mercer, issued a pretended writ of restitu- 
tion in said case; that said writ was placed by Reed in the 
hands of Coburn for service, and that the writ was served 
by the defendant Houck in a fraudulent, illegal, and op- 
pressive manner ; that said service was participated in by 
Mercer and Reed, and that Mercer, Reed, and Houck knew 
that said writ was illegal. Plaintiff prayed a judgment 
against all the defendants in the sum of $10,000. 

On the 27th day of February, A. D. 1888, the defend- 
aut McCulloch filed his separate demurrer on the ground 
that several causes of action were improperly joined and 
that the petition did not state facts sufficient to constitute 
a cause of action against him. The demurrer was sus- 
tained on the ground of a misjoinder of causes of action 
and the plaintiff was given leave to docket a separate case 
against McCulloch. ‘This was done on the 10th of Au- 
gust, 1888. A trial was had against McCulloch and judg- 
ment rendered therein, Afterwards, on the 20th day of 
January, A. D. 1890, an amended petition was filed 
against McCulloch, Reed, Coburn, Houck, and Mercer, 
which amended petition set up the same cause of action as the 
original petition. McCulloch did not answer, neither did 
Coburn. Defendant Mercer answered, specifically denying 
participation either in the issuing of the writ or in the eject- 
ing of the plaintiff, and avers, in substance, that the tres- 
pass, if committed, was committed by him and the other 
defendants jointly with defendant McCulloch; that a 
separate trial was granted McCulloch ; that the cause of 
action which was in issue at the separate trial was the 
same as that that set out in the amended petition in this 

49 
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case ; that a judgment was had on said cause of action; 
that the judgment was satisfied and defendant therefore 
pleads that fact in abatement of this action. In the reply ' 
the plaintiff specifically admits the material parts thereof, 
and denies generally the allegations that the cause of action 
on which a recovery was had against McCulloch was the 
same as the one sued on in this action. Reed and Houck 
answered separately, but in substance the same as Mercer. 
The plaintiff in effect admitted in the reply that the cause 
of action is the same as that set forth against McCulloch. 
On the trial of the cause the plaintiff dismissed the action 
as to McCulloch, whereupon the court instructed the jury 
to return a verdict in favor of the defendants, and the ver- 
dict was so returned and judgment rendered dismissing the 
action. It is very clear that the cause of action against 
McCulloch, Coburn, Houck, Reed, and Mercer was joint: 
but one wrong was claimed, viz., the wrongful eviction 
of the plaintiff. In such case the plaintiff had an election 
to sue the wrong-doers jointly or separately, but she could 
not thereby increase the amount of recovery. There was 
but one wrong, and where compensation had been made 
for that, either by one or all of the wrong-doers, it was 
satisfaction as to all. This rule is very clearly stated by 
" Judge CrounsE in McReady v. Rogers, 1 Neb., 124. Itis 
evident that the court erred in sustaining the demurrer for 
misjoinder, but that question is not before the court. The 
damages were not susceptible of apportionment among the 
several defendants, and the satisfaction made by one oper- 
ates as a bar to recovery from the others. Long v. Long, 
57 Ia., 497; Urton v. Price, 57 Cal., 270. In Long v. 
Long, supra, the action was against the judges of election 
for refusing to receive the plaintiff’s ballot. After the 
action was brought a settlement was made with one of the 
defendants, and it was held to be a bar to the action; cit- 
ing Turner v. Hitchcock, 20 Ia., 310. There are certain 
actions for the wrongful taking of property, in which sev- 
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eral have participated, where a settlement by one for the 
amount of property received by him is no bar to an action 
for the residue against the other wrong-doers (Ellis v. 
Essau, 11 Rep. [Wis.], 70), but that principle has no ap- 
plication to this case. There is no error in the record and 
the judgment is 
AFFIRMED. 


THE other judges concur. 


CHARLES THOMPSON Vv. E. A. WIGGENHORN ET AL, 


. 


[FILED May 19, 1892.] 


J. Mill-Dams: ResuiLpine: Joint OWNERS: Limitations: In- 
Fancy. Under the provisions of section 15, chapter 57, Com- 
piled Statutes, where one of the owners of a water power and 
grist mill, which has been destroyed, is a minor, the limitation 
of time within which the erection of a new mill must be com- 
menced will not begin to run until he reaches his majority; and 
in such case the protection of the statute extends to other joint 
owners. 


: : . The rule is that where 
common interests can be severed, the protection of the statute 
extends no further than to bim within its protection. But 
where no such severance can be made, and the protection of the 
statute cannot be secured without covering other interests, the 
benefit of the statute in favor of one inures to all. ; 


Error to the district court for Saunders county, Tried 
below before MARSHALL, J. 


C. Thompson, and J. R. & H. Gilkeson, for plaintiff in 


error ¢ 


The rights of an infant are not saved unless the saving 
clause in the statute of limitations provides in terms for 
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his precise case. (Tyler, Infancy & Covert, sec. 113.) 
Wherever several persons have a joint interest and one of 
them is barred by the statute of limitations, the rights of 
all are barred ; and this, though the others are under disa- 
bility within the saving clause of the statute. (Dickey v. 
Armstrong, 1 A. K. Marsh [Ky.],39; Thomas v. Machir, 
4 Bibb [Ky.], 412; Simpson v. Shannon, 3 A. K. Marsh. 
{Ky.], 462; Robertson v. Smith, Litt. Sel. Cas. [IXy.], 296 ; 
Roberts v. Ridgeway, Id., 3941; Floyd v. Johnson, 2 Litt. 
[Ky.], 109; Shute v, Wade, 5 Yerg. [Tenn.],1; Wells v. 
Ragland, 1 Swan [Tenn.], 500; Belote v. White, 2 Head 
[Tenn.], 702; Anding v. Davis, 38 Miss., 574; Jordan v. 
MeKenzie, 30 Id., 32; Hardeman v. Sims, 3 Ala., 747; 
Walker v. Bacon, 32 Mo., 144; Sanford v. Button, 4 Day 
{Conn.], 310; Doolittle v. Blakesley, Id., 265; Riden v. 
Friton, 3 Murph. [N. Car.], 577; Traweek v. Kelly, 60 
Miss., 652.) So when one execution is barred all are. 
{Turner v. Debell, 2 A. K. Marsh. [Ky.], 384.) So where 
a writ of error must be joint, what bars one bars all. (Shan- 
non v. Dun, 8 Blackf. [Ind.], 182.) So of bill of review. 
(Baker v. Grundy, 1 Dun. [Ky.], 281.) Where one co- 
heir is barred, so are all. (Johnson v. Harris, 5 Hayw. 
{Tenn.], 113; Langdon v. Rowlston, 2 Taunt. [Eng. ], 441; 
McIntire v. Heir, 5 Litt. [Ky.], 33; South v. Thomas, 7 
Mon. [Ky.], 59.) He might have used other funds belong- 
ing to the estate to rebuild the mill. (Jn re Kearnes, 1 Pa. 
St., 326; Frankenfeld’s App., 102 Id., 588; U. 8. Mtg. Co. 
v. Perry, 24 Fed. Rep. [TH.], 838.) 


G. M. Lambertson, and H. J. Whitmore, contra: 


Sec. 15, ch. 57, Comp. Stats., does not control. (McDougle 
v. Clark, 7 B. Mon. [Ky.], 448; Marshall v. Craig, 1 Bibb 
[Ky.], 379; Payne v. Taylor, 3 A. K. Marsh. [Ky.], 328.) 
infancy of one of the owners is sufficient to defeat plaint- 
iff’s action. (MeDougle v. Clark, 7 B. Mon. [Ky.] 448; 
Sturges v. Longworth, 1 O. St., 545; Harrison v. Rowan, 


VoL. 34] JANUARY TERM, 1892. 725 
Thompson v. Wiggenhorn. 


4 Wash. C. C. [U. S.], 207; Beeler v, Bullitt, 4 Bibb 
[Ky.], 11; Henly v. Gore, 4 Dana [Ky.], 183; Massie v. 
Donaldson, 8 O., 377; McDaniel v. Correll, 19 Ill., 226; 
Peak v. Shasted, 21 Id., 137; Burger v. Potter, 32 Iu., 
66; Hall v. Davis, 44 Id, 491; Meese v. Keefe, 10 O., 
862; Riddle v. Roll, 24 O. St., 572.) 


Maxwe 1, Cu. J. 


’ This is a proceeding in ad quod damnum brought by the 
plaintiff against the defendants to condemn the defendants’ 
property on Salt creek, at Ashland, for the purpose of 
erecting a mill-dam. On the trial of the cause in the court 
below the court found the issues in favor of the defend- 
ants and dismissed the action. It appears from the evi- 
dence that in the year 1862 Dennis Dean erected a mill- 
dam and grist mill on Salt creek about forty rods up the 
stream from the point where the plaintiff desires to erect a 
mill-dam and mill; that this mill was propelled by the 
water power thus created, and was under the control .of 
Dean until 1883, when he sold the mill and appurtenances, 
together with the water power, to E, A. Wiggenhorn and 
Henry Schluitz; that they entered into possession and 
operated the mill for some time, when Schluitz died, leay- 
ing a widow and four children, who are defendants in this 
action; that at the time of his death at least two of the 
children were minors and the son had not reached his ma- 
jority when this action was brought. About the year 
1885 the mill was burned, and the next year a considera- 
ble portion of the dam was washed out. The amended 
petition for condemnation was filed in the district court on 
the 30th day of March, 1888, the date when the original 
was filed does not appear. It is admitted that if the 
plaintiff is permitted to erect a dam eight feet in height 
at the point he desires to erect the same, it will back 
water up on the defendants’ mill-site to the depth of about 
seven feet and practically destroy it. The defendants at 
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the time of the trial had taken no steps to erect a new mill, 
and the plaintiff claims that they have forfeited their right 
to do so, and he relies upon section 15, chapter 57, Com- 
piled Statutes, which is as follows: “If the petition is 
brought to obtain leave to build a mill-dam, and such 
leave is granted, the plaintiff shall, upon paying respect- 
ively to the persons entitled the value of the acre so lo- 
cated, and the damages assessed on the inquest aforesaid, 
become seized in fee-simple of the said acre of land; but 
if he shall not, within one year after the final adjudication, 
begin to build said mill and finish the same within three 
years, and afterwards continue it in good repair for public 
use, or, in case said mill and dam, or either of them, be de- 
stroyed, if he shall not begin to rebuild the same within 
one year after such destruction and finish the erection 
thereof within three years thereafter, the said acre of land 
shall revert to the former proprietor and his heirs, unless 
at the time of such destruction the owner of such mill be 
an infant, or imprisoned, or of unsound mind, in which case 
the length of time above specified shall be allowed after 
such disability is removed.” 

The rule is that where the common interests of the de- 
fendant can be severed, the protection of the statute of lim- 
itations extends no further than to him within its provisions ; 
but where no such severance can be made, and the protec- 
tion of the statute cannot be secured without covering other 
interests, the benefit of the statute in favor of one inures to 
the benefit of all. (Moore v. Armstrong, 10 O., 11; Meese 
v. Keefe, Id., 362; Riddle v. Roll, 24 O. St., 572; Sturges 
v. Longworth, 1 Id., 562.) In the case at bar the interests 
of the defendants are joint and at least one of them was 
under age, and there is testimony tending to show that 
this was one of the main hindrances to the erection of 
anew mill. However this may be, he would not be in 
default until he become of age, and this same cause operated 
in favor of all to prevent a forfeiture of the right to erect 
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and maintain a mill-dam and mill at the former location. 
It is unnecessary to consider the other points discussed in 
the brief. The judgment of the court below is right and is 


AFFIRMED. 
THE other judges concur. 


Kiuipatrick-Koca Dry Goons Co. v. O. N. CALLEN- 
DER ET AL. 


[FiLED May 19, 1892.] 


1, Garnishment: Exemptions. An action was brought by the 
K. Co. v. C. & C. to recover $3,820 and interest, and an attach- 
ment was duly issued and a garnishee served with notice, who 
appeared and answered, admitting an indebtedness. Afterwards 
judgment for the amount claimed was rendered and the gar- 
nishee ordered to pay the money into cort to abide its further 
order. The money was thereupon paid into court, where the 
debtor claimed it as being exempt and the court awarded it to 
him. Held, Upon the evidence, to be erroneous. 


Q. : AFFIDAVIT. A debtor who swears that he has 
neither lauds, town lots, nor houses subject to exemption must 
negative the possession of any of these, and if he fails to do so the 
affidavit will be insufficient. 

3. : : SUBSEQUENT TRANSFER. Where at the time an 


attachment is levied upon property it is not exempt, the debtor 
cannot by transferring his other property afterwards thereby ren- 
der the property so levied upon exempt. 


Error to the district court for Lincoln county. Tried 
below before CouRcH, J. 


Grimes & Wilcox, for plaintiff in error, cited: Rudolph 
v. McDonald, 6 Neb., 165; Hilton v. Ross, 9 Id., 411; 
Connelly v. Edgerton, 22 Id., 89; Waples, At. & Gar., 
167,587; Wright v. Smith, 11 Neb., 343; Hiatt v. Bullene, 
20 Kan., 557; Andrew v. Alcorn, 13 Id., 360; Howe Mach. 
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Co. v. Miner, 28 Id., 444; Kelly v. Dill, 23 Minn., 435; 
Wildermuth v. Kolnig, 41 O. St., 180; Bowker v. Collins, 
4 Neb., 496; Selden v. Lane, 40 O. St., 345; Freeman, 
Ex., sec. 212a; State v. Townsend, 17 Neb., 580; Actell v. 
Warden, 7 Id., 182; State v. Krumpus, 13 Id., 321. 


T. Fulton Gantt, and J. E. Morrison, contra, cited : State, 
ex rel, Stevens, v. Carson, 27 Neb., 501; U. P. R. Co. ». 
Smersh, 22 Id., 755; Dull v. Jones, 33 Kan., 112. 


Maxwe tu, Cu. J. 


On the 15th of September, 1890, the plaintiff brought 
an action against the defendant in the district court of 
Lincoln county to recover the sum of $3,820 and interest 
on a promissory note. On the next day proceedings for 
an attachment were duly instituted and an attachment 
issued, which was returned, that the officer had been unable 
“to come at the property of M. Callender and O, N. Cal- 
lender, claimed to be in possession of J. C. Federhoof” ; 
he served him with notice to appear and answer, ete. The 
garnishee appeared and answered, in substance, that he was 
in possession of $480, the property of the defendants, 
This notice was served on September 16, 1890. On the 
16th day of November, 1890, judgment was rendered 
against the defendants and in favor of the plaintiffs for the 
sum of $3,904.60 and the garnishee ordered to pay the 
money held by him into court to abide its further order. 
On the next day O. N. Callender filed an inventory of his 
personal property, as follows: 

“INVENTORY OF THE WHOLE OF THE PERSONAL PROP- 
ERTY OWNED BY 0. N. CALLENDER, OF GANDY PRE- 
CINCT, LOGAN COUNTY, NEBRASKA. 

“One cow; two tons of hay; one hog; three pigs, six 
weeks old; four beds and bedding; necessary household 
furniture, consisting of ten chairs, two stoves, two carpets, 
one table, dishes, two trunks, and bureau, one kitchen safe, 
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one Jounge; aud $450 cash, deposited with J. C. Federhoof, 
and now in the custody of this court, which amount, to- 
gether with the aforementioned articles of personal prop- 
erty, I claim as my cash and absolute exemption. 
“Stare oF NEBRASKA, 

Lincoun County. ec, 

“T, O. N. Callender, do solemnly swear that I ama resi- 
dent of Gandy, Logan county, state of Nebraska, and am 
the head of a family consisting of a wife and six children, 
and that I have neither lands, town lots, nor barns subject 
to exemption as a homestead, under the laws of this state, 
and that the above inventory contains a true and correct 
statement of the whole of the personal property owned by 


me. O. N. CALLENDER. 
“Subscribed in my presence and sworn to before me this 
20th day of November 1890. JaMES M. Ray, 
“[sEaL. | Notary Public. 
“Filed November 20, 1890. W.C. Exper.” 


The court below sustained the exemption, and permitted 
Callender to claim the money. It will be observed that 
the affiant does not swear that he possesses no houses, The 
use of the word “barns” probably was not an accident, 
but whether so or not, it is not sufficient. To this aftida- 
vit the plaintiff filed an answer as follows: 

“ANSWER TO DEFENDANT 0. N. CALLENDER’S INVEN- 

TORY AND AFFIDAVIT OF EXEMPTION FILED HEREIN. 

“ First—Comes now the plaintiff and for answer to de- 
fendant O N, Callender’s inventory and affidavit filed 
herein, claiming the property attached in this cause, denies 
that the $480 mentioned in said affidavit and inventory is 
exempt from execution. 

“Second—Plaintiff states that for a long time after the 
levy of attachment in this case, the defendant has possessed 
in fee-simple of five lots, in the town of Gandy, Logan 
county, Nebraska, and that upon said lots there was and still 
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is standing three good buildings, one being a hotel build- 
ing of the value of not less than $1,500, another being a 
brick business building of the value of not less than $600, 
and that the last being a frame barn or livery stable of the 
value of not less than $400. Plaintiff furthermore says, 
that for a long time after the levy of the attachment defend- 
ant O, N, Callender was possessed in fee simple of other 
real estate in Logan county, state of Nebraska, consisting 
of town lots in the town of Gandy, in said county and state, 
the exact description of which plaintiff is unable to give; 
that said last mentioned real estate is of the reasonable 
value of $500. 

“Third—That since the levy of said attachment said 
defendant O. N. Callender has been possessed of a large 
amount of personal property, consisting of horses, cattle, 
wagons, and harness, the exact number and description of 
which plaintiff is unable to give. 

“ Fourth—That all of said persoual property was of the 
reasonable value of $300, and has all been sold by the said 
defendant O. N. Callender since the issuance and levy of 
the attachment herein and the proceeds thereof applied to 
his own use. 

‘“¥Fifth—Plaintiff further says that since the issuance 
and levy of said attachment herein the defendant M. Cal- 
lender, who is the wife of her co-defendant, O. N. Callender, 
has been possessed of a large amount of goods and chattels, 
consisting of such articles as are usnally kept for sale in a 
country store, and that the value of said goods and chattels 
was not less than $600. 

“ Sixth—That all of said goods and chattels have been 
sold and couverted into money by the defendants herein, 
and said money appropriated to their own use, since the is- 
suance and levy of the attachment herein. 

“ Seventh—That the defendants, nor either of them, have 
applied the proceeds of any of said property so sold and 
disposed of to the payment of any part of their indebtedness 
to this plaintiff. 
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*  Kighth—That all of said property was sold and dis- 
posed of by said defendants for the purpose of placing 
themselves in a position so they could file an affidavit of 
.exemption herein and thereby avoid and defeat the appli- 
cation of the money attached herein toward the payment of 
their indebtedness to this plaintiff.” 

It is stated in the judgment that the court refused to per- 
mit the plaintiff to put in testimony controverting the 
affidavit. This is clearly wrong and prejudicial to the 
plaintiff. The affidavit, when in due form, makes a prima 
facie case, but is not conclusive. In addition to this, the 
testimony clearly shows that the defendant O. N. Callen- 
der, at the time of the institution of the suit, was possessed 
of real estate—houses and lands—and that he conveyed the 
same while the action was pending, and having disposed of 
his property he came in and made the oath above set out. 
This he cannot do. We do not understand that a party 
can dispose of his property after a suit has been brought 
against him and then claim that he possesses nothing but 
what is exempt. The law requires good faith on the part 
of debtors as well as creditors. The law is not intended as 
a device to shield dishonest debtors and enable them to hide 
their property either in the names of their wives or other 
persons, but is intended to protect those who are in fact 
impoverished and therefore need its protection. From the 
answers of Mr. Callender it is evident that his principal 
object is to defeat the plaintiff’s judgment, perhaps without 
many scruples as to the means. We do not care to discuss 
the evidence at length. It is evident that the money in 
question was not exempt and that the court erred in so 
holding. The judgment of the district court is reversed, 
the attachment reinstated, and the cause remanded for fur- 
ther proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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VILLAGE OF ImpErRTAL v. W. T. Wricut. 
(FILED May 19, 1892.] 


Villages: UNACCEPTED ADDITIONS: UNSAFE STREETS. Under the 
provisions of section 77, chapter 14, Compiled Statutes, a street 
‘or alley in an addition to a village or city of the second class 
of 5,000 inhabitants is not under the control of the city council 
or board of trustees until the dedication is accepted and con- 
firmed by an ordinance especially passed for that purpose, and 
such village or city will not be liable for accidents caused by 
negligence in leaving excavations in such streets uncovered 
and unprotected. 


Error to the district court for Chase eunty: Tried 
below before CocHRAN, J. 


A, B. Taylor, and J. Byron Jennings, for plaintiff in 
error : 


Testimony as to the defective condition of the streets at 
other places beyond the defect which caused the injury was 
improper. (Dundas v. Lansing, 42 N. W. Rep. [Mich.], 
1014; Tice v. Bay City, 44 Id., 53.) As to contributory 
negligence: Lincoln v. Gillilun, 18 Neb., 120; Plattsmouth 
v. Mitchell, 20 Id., 230; Omaha Horse Ry. Co. v. Doolittle, 
7 Id., 481; P., Ft. Wo & CR. Co. v. Krickbaum’s Adm’rs, 
24 O.St.,119. As to acceptance of the dedication: Bowers 
v. Suffolk Mfg. Co., 4 Cush. [Mass ], 338, 340; Hamilton 
v. R. Co., 15 N. E. Rep. [Ill.], 856-7, and cases; Kennedy 
v. Cumberland, 9 Atl. Rep. [Md.], 234; In re Rebuilding 
Bridge, 3 N. E. Rep. [N. Y.], 679; Laughlin v. Washing- 
ton, 19 N. W. Rep. [Ia.], 819; Wisby v. Bonte, 19 O. St., 
246; Keyes v. Tate, 19 Ia., 123; State v. Tucker, 36 Id., 
487; Statev. Green, 41 Id., 695; Hyde, Adm’r, v. Jamaica, 
27 Vt., 454; Blodgett v. Royalton, 14 Id., 288; State v. 
Richmond, 1 R. 1., 49; Green v. Canaan, 29 Conn., 157; 
Rex v. Parish of St. Benedict, 4 Barn. & Ald. [Eng.], 447. 
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S. E. Starry, and S. 8. Bishop, contra. 


MAXWELL, Cu. J. 


This action was brought in the district court of Chase 
county by the defendant in error against the plaintiff in 
error, the cause of action being stated as follows: 


“At the time hereinafter mentioned the defendant was, 
and now is, acorporation duly organized under the laws of 
the state of Nebraska, with lawful authority to sue and be 
sued, 

“Second— * ™* * thaton the Ist day of December, 
1888, there was, and from thence hitherto has been, a pub- 
lic street and highway in the incorporate village of Impe- 
rial, in Chase county, Nebraska, called Broadway street. 

“Third—Said street at the time aforesaid was and is a 
common highway, and open for the use of the public. 

‘“Fourth—The defendant, well knowing the premises 
during the months of October and November, 1888, and 
prior to the first day of December, 1888, wrongfully per- 
mitted holes or extavations to be made or digged in said 
street, and wrongfully and unlawfully and negligently per- 
mitted the same to remain open, uncovered, and unguarded, 
and without any proper precautions to prevent accidents by 
driving, stepping, or falling into the same, in consequence 
of which said plaintiff on the 1st day of December, 1888, 
while lawfully driving on said street in a wagon after 
nightfall, and driving a span of horses belonging to said 
plaintiff, was and without any warning or knowledge of 
the existence of said trench or hole in said street, and with- 
out any fault or negligence on plaintiff’s part, one of said 
horses belonging to said plaintiff fell into said hole or ex- 
cavation, and said horse was thereby very seriously injured 
and totally ruined, by reason whereof said horse, on the 
22d day of January, 1889, died, to plaintiff’s damage in 
the sum of $100. 
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“ Fifth—The plaintiff further complains of the defend- 
ants for that plaintiff was compelled to pay the sum of 
$31.60 for medical services and medicines in his efforts to 
eure said horse of said injury caused by falling into said 
trench or hole or excavation in said street in said village 
of Imperial. 

“ Sixth—The plaintiff further complains of defendant 
for that on account of the care required by said horse by 
reason of said injury plaintiff was unable to attend to his 
business for the space of more than six weeks, to his dam- 
age in the sum of $15, for extra care and loss of time; in 
all to the plaintiff’s damage in the sum of $146.60. 

“ Seventh—Said horse was at the. time above mentioned 
the property of the plaintiff, and as such plaintiff he had 
a valuable interest in the same. 

“Kighth—The plaintiff therefore prays judgment 
against the defendant for the sum of $146.60, with inter- 
est thereon from the 1st day of December, 1888, and costs 
of suit.” 

In its answer the village admitted its incorporation, but 
denied all other allegations in the petition, and also-alleged 
that the street named at the point where the injury occurred 
was not at the time of the accident within the corporate limits | 
of the village, and that its corporate authorities had no right 
to use or control the same. On the trial of the cause the jury 
returned averdict in favor of Wright for the sum of $146.10 
with interest, and costs of suit, and a motion for a new 
trial having been overruled, judgment was entered on the 
verdict. On page 48 of the record we find the following 
stipulation: “It is stipulated in open court that the defend- 
ant, at no time prior to the happening of said accident, ac- 
cepted or confirmed the dedication of the streets and alleys 
in the Railroad addition, where this injury occurred, by 
special ordinance passed for that purpose.” The last clause 
of section 77, chapter 14, Compiled Statutes, entitled “Cities 
of the second class and villages,” provides, ‘and that no 
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street or alley which shall hereafter be dedicated to pub- 
lic use by the proprietor of grounds in any city or village 
shall be deemed a public street or alley, or to be under the 
use or control of the city council or board of trustees, unless 
the dedication shall be accepted and confirmed by an ordi- 
nance especially passed for such purpose.” It is conceded 
that no such acceptance had taken place and the village had 
no control over that part of the street in question where the 
accident occurred, and therefore is not liable for the injuries, 
Notwithstanding the statute, there is no doubt that if a 
municipal corporation in fact accepted an addition and as- 
sumed to take charge of and keep its streets in repair, it 
would be liable fora neglect of its duty in that regard. In 
other words, “ the right being one it was authorized to ex- 
ercise, and having exercised the same although in an irregular 
manner, it must perform its duty in that regard.” This rule 
was applied in Platismouth v. Mitchell, 20 Neb., 228. But. 
there is no proof tending to establish an acceptance of such 
addition and the control of the streets therein by the mu- 
nicipal authorities. There was no liability on the part of 
the village, therefore, for the loss of the horse in question, 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


Tue other judges concur. 


PawNEE County v. LUELLA STORM ET Ale 
[FILED JUNE 11, 1892.] 


1. Highways: Location: AcTUAL NoTIcE UNNECESSARY. Un- 
der the statute the county board, upon giving public notice 
through the newspapers asrequired by law, and complying with 
the law in other respects, may locate a valid public road through 
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the property of one or more of the land-owners, although he has 
no actual notice of the proceedings while they are pending. 


: RECOVERY OF DaMaGes. Notice in a 
newspaper is constructive only, and whileit is sufficient to give 
the county board jurisdiction, it cannot deprive the land-owner 
whose property has been taken, aud who had no actual notice of 
the proceedings to locate the road until after the time adver- 
tised for filing claims for damages had expired, from recovering 
compensation within a reasonable time after he has such actual 
notice of the actual appropriation of the property. 


Error to the district court for Pawnee county. Tried 
below before APPELGET, J. 


J. K. Goudy, and A, H. Babcock, for plaintiff in er- 
ror, cited: Carpenter v. Grisham, 59 Mo., 247; High- 
way Com’rs v. Hoblit, 19 Ill. App., 259; Smith v. People, 
47 N. Y., 330; Whitely v. Platte Co., 73 Mo., 30; Adams 
v. Clarksburg, 23 W. Va., 203; Port Huron & 8S. W. R. 
Co. v. Voorhees, 50 Mich., 506; Koppikus v. State Cap. 
Com., 16 Cal., 248; Heyneman v. Blake, 19 Id., 579; 
Willyard v. Hamilton, 7 O.,449; Harper v. R. Co., 2 Dana 
[Ky.], 227; Cupp v. Com’rs Seneca Co., 19 O. St., 173; 
Davis v. Huston, 15 Neb., 28; Bryan v. Kennett, 113 U. 
S., 179; Kimball v. Alameda Co., 46 Cal., 24; Harper v. 
Richardson, 22 Id., 251~4; De Moss v. Newton, 31 Ind., 
219. 


Humphrey & Lindsay, contra, cited: Earl of Ailesbury 
v. Pattison, Doug. [Eng.], 30; Sedgwick, Stat. & Const. 
Law, 247; People v. Weston, 3 Neb., 324; White v. Blum, 
4 Id., 561; Pearce’s Heirs v. Patten, 7 B. Mon. [Ky.], 
162; Brown v. Otoe Co., 6 Neb., 117; Dixon County v. 
Barnes, 13 Id., 295; Cowls v. Cowls, 3 Gilm. [IIl.], 435; 
Grattan v, Grattan, 18 Ill, 167. 


MaxXwELL, Cu. J. 


This is an action to recover for lands taken by the plaint- 
iff under the power of eminent domain for the location of 
a public road. The facts are substantially as follows: 
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One William H. Storm died on the 27th day of Janu- 
ary, 1887, in Pawnee county, Nebraska, leaving a widow, 
Mattie R. Storm, and three minor children, Luella Storm, 
ten years of age, Effie E. Storm, aged seven years, and, 
George E. Storm, aged five years. At the date of his death 
he was the owner of the following described real estate in 
Pawnee county, to-wit: The southwest quarter of section 23, 
in township 1, range 12, containing 160 acres, and also a 
fractional lot, No. 11, in said township and range, contain- 
ing about six acres. On the 21st day of March, 1887, a 
petition was filed in the office of the county clerk of said 
county praying for the establishment of a public road over 
certain lands described therein, which road passes over and 
across the lands above described. On the same day O. D. 
Howe, county surveyor of Pawnee county, was appointed 
viewer of said road, to report within thirty days. On the 
29th day of that month said Howe returned and filed in 
the county clerk’s office his report in favor of the establish- 
ment of the road described in the petition therefor. On the 
filing of such report, the county clerk caused a notice to be 
published in the Pawnee Republican, a newspaper pub- 
lished and of general circulation in said county, stating 
that the commissioner had reported in favor of establishing 
the road described, and that all objections thereto or claims 
for damages must be filed in his office on or before noon 
of the 7th day of June, 1887, or such road would be es- 
tablished without reference thereto. On the 20th day of 
June, 1887, the county commissioners made an order of 
record in their proceedings of that date granting the prayer 
of the road petitioners lucating such road over and upon 
the line mentioned in said petition. On the 3d day of 
April, 1888, Mattie R. Storm was appointed guardian of 
the minor heirs above named, and on the 20th day of Au- 
gust, 1888, she, as such guardian and on behalf of such 
minor heirs, filed a claim with the county elerk of Pawnee 
county for damages in the sum of $300, alleged to have 

50 
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been sustained by the taking of a part of the real estate 
belonging to said estate for said public road. The claim 
was duly verified and on the same day was by said county 
commissioners wholly rejected and disallowed for the rea- 
son ‘that no claim has ever been made therefor according 
to law.’ From this order disallowing said claim of $300, 
Mattie R. Storm, as such guardian, appealed to the district 
court, and on the 1st day of December, 1888, she filed her 
petition in appeal. On the trial of the cause she recovered 
a verdict for $266.80, upon which judgment was rendered. 

Section 18, chapter 78, Compiled Statutes, provides: 
“Notice shall be published for four weeks in some news- 
paper published in the county, if any such there be, or if 
there be no newspaper published in the county, then such 
notice shall be posted in at least three public places along 
the line of said proposed road, which notice may be in the 
following form : 

“To all whom it may concern: The commissioner ap- 
pointed to locate, vacate, or alter (as the case may be) a 
road commencing at , in county, running thence 
(describe in general terms all the points as in the commis- 
sioner’s report) and terminating at , has reported in 
favor of the establishment (vacation or alteration) there- 
of, and all objections thereto or claims for damages must 
be filed in the county clerk’s office on or before noon of 
the — day of A. D. , or such road will be 
established (vacated or altered) without reference thereto, 

“A. B., County Clerk. 

“The publication or posting of such notice shall be 
sufficient notice to all persons owning land over which any 
road is proposed to be located.” 

“Sec. 19. No objections or claims for damages shall be 
filed or made after noon of the day fixed for filing the 
same, and if no objections or claims for damages are filed 
on or before noon of the day fixed for filing the same, and 
the county clerk is satisfied the provisions of the preceding 
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section have been complied with, he shall report to the 
county board at their next session all the proceedings here- 
inbefore provided for.” 

“Sec. 20. If objections to the establishment of the road 
or claims for damages are filed, the further hearing of the 
application shall stand continued to the next session of the 
county board held after the commissioners appointed to 
assess damages have reported.” 

“Sec. 21. When claims for damages are filed, and on 
the day appointed for filing the same, the county clerk 
must appoint three suitable and disinterested electors of the 
county as appraisers to view the ground on a day fixed by 
him, and report upon the amount of damages sustained by 
the claimants. Such report shall be made and filed in the 
clerk’s office within thirty days after the day they are ap-. 
pointed.” 

“Sec. 22. All claims for damages and objections to the 
establishment, vacation, or alteration of the road must be 
in writing, and the statements in the application for dam- 
ages shall be considered denied in all the subsequent pro- 
ceedings.” 

“Sec. 23. The clerk shall cause notice of their appoint- 
ment to be given each of the appraisers, fixing the hour at 
which they are to meet at the office of the clerk or of some 
justice of the peace therein named.” 

“Sec, 24. If the appraisers are not all present within 
one hour of the time fixed, the clerk or justice, as the case 
may be, shall fill the vacancy by the appointment of others. 
The appraisers must be sworn to discharge their duty 
faithfully and impartially. Should the report. not be filed 
in time, or should any other good cause for delay exist, the 
clerk may postpone the time for final action on the subject 
and may, if expedient, appoint other commissioners. 

“Sec. 25. Should no damages be awarded the applicant 
therefor, the whole of the costs growing out of his applica- 
tion shall be paid by him. 
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“Sec. 26. At the next meeting of the county board after 
the proceedings hereinbefore contemplated have been had 
the said board may hear testimony, consider petitions for 
and remonstrances against the establishment, vacation, or 
alteration, as the case may be, if such remonstrances be 
filed within the time provided in section 19, and may es- 
tablish, vacate, or alter, or refuse to do so, as in their 
judgment founded on the testimony the public good may 
require. Said board may increase or diminish the dam- 
ages allowed by the appraisers and may make such estab- 
lishment, vacation, or alteration conditioned upon the 
payment in whole or in part of the damages awarded or 
expenses in relation thereto. 

“Sec. 27. In the latter case a day shall be fixed for 
the performance of the condition, which must be before 
the next session of the board, and if the same is not 
performed by the day thus fixed, the board shall at such 
session make some final and unconditional order in the 
premises. 

“Sec, 28. Any order made or action taken in the estab- 
lishment of a road shall be entered in the road record, dis- 
tinguishing between those made or taken by the clerk and 
those by the county board.” 

That a public road may be lawfully located upon public 
notice given in this manner there is no doubt, and it will 
be binding upon all owners of real estate over which the 
same passes, whether they be under disability or not. As 
the general rule is that where the statute makes no excep- 
tions the court can make none. The service by publication, 
however, is merely constructive. A public road may be 
located across a person’s land and he have’ no notice of it 
whatever until the time for filing claims for compensation 
or damages is past. The constitution, while it authorizes 
the exercise of the right of eminent domain, yet protects 
the land-owner by requiring just compensation to be made 
to him for property taken or damaged. But if the owner 
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is not aware that his property has been condemned how 
is he to apply for damages? He may be absent from the 
state or the county in which the lands lie, or the notice 
may be published in an obscure paper and thereby escape 
attention, and the first notice he will in fact receive will be 
the opening of the road—the actual appropriation of the 
property. Now the state has appropriated his property, 
he has been guilty of no neglect, and should be compen- 
sated for his land. The public receives the benefit from 
the location of the road and must bear the burden of com- 
pensation for the land taken. The law should be construed 
in such a way as to do justice and no strict rule applied 
that will rob a party of his property. We hold, there- 
fore, that where the only notice to the Jand-owner is by 
publication in a newspaper, if the statute is substantially 
complied with it will authorize the location of the road, 
yet if a land-owner whose property has been condemned 
has no actual notice of the proposed road until the time 
advertised for filing claims for damages has expired, he 
may, within a reasonable time after the opening of the 
same and thereby an actual appropriation of the land by 
the public, file a claim for damages for the location of said 
road and recover the same. A county board, no doubt, 
may obviate this difficulty by serving personal notice on 
all Jand-owners. But that question is not in this case. It 
is evident that the judgment is right, and it is 


AFFIRMED. 


Tue other judges concur. 
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LANCASTER County BANnxk y. THEODORE Horn. 
(FiLep June 11, 1892.] 


1. Assignments for Creditors: Recorpine. An assignment 
by a debtor of personal property for the benefit of creditors will 
not be invalid because not recorded, if filed in the county clerk’s 
office within twenty-four hours after being made. 


2. : CONSTRUCTION. An assignment for the benefit of cred- 
itors, as it securesan equitable distribution of the proceeds of 
the debtor’s property among his creditors, will be sustained if 
possible. 

1. : Notice. Where the assignee has taken actual and ex- 


clusive possession of the personal property assigned, such pos- 
session cannot be disregarded by third parties on the ground of 
want of notice. The statute merely provides for a registry of 
the instrument. 


Error to the district court for Lancaster county. Tried 
below before Hatt, J. 


W. J. Lamb, for plaintiff in error: 


The assignment is not a process of law, but is merely the 
act of a private person, and the sheriff stands in the same 
relation to the property as the owner, with the duties of 
a trustee superadded. (Housel v. Cremer, 13 Neb., 300.) 
Every general assignment in Nebraska must be a deed to 
be valid. (Farquarson v. Hichelberger,15 Md., 63; Heelan 
o. Hoagland, 10 Neb., 511; Samuel v. Holladay, 1 Wool- 
worth [U.§.], 411.) The character of the instrument at 
the common law is that of a deed. (Burrill, Assignments, 
ch. 15.) There is no law for any legal filing or record of 
it in the office of the clerk of this county. 


C. E. Magoon, and R. J. Greene, contra: 


The command is positive, that the sheriff shall, within 
twenty-four hours after the execution of the deed of as- 
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signment, file it for record in the clerk’s office of the county 
in which the assignee resides. A deed of assignment in 
the state of Nebraska becomes absolute when it is filed for 
record. The act of 1887 did not repeal every law on this 
subject theretofore in force, but simply amended certain 
parts of the general law of registry of the state. 


MaxwELL, Cu. J. 


Theodore Horn made an assignment of all his property 
to the sheriff of Lancaster county for the benefit of his 
creditors, and the assignment ‘within twenty-four hours 
thereafter was filed for record with the county clerk. Af- 
terwards the plaintiff began an action by attachment 
against the defendant, and the order was placed in the 
hands of the sheriff, who was also the assignee under the ‘as- 
signment. He thereupon asked the direction of the court 
as to the disposition of the property. On the hearing the 
court made the following order: 

“This cause coming on now to be heard upon the motion 
of the sheriff for an order of the court as to the disposi-. 
tion of the property levied upon under the writ of attach- 
ment issued in the above entitled cause, and the facts being 
fully set out in the return of the writ of attachment, and 
the said motion having been fully argued and submitted to 
the court, and the court, being advised in the premises, upon 
said motion rules as follows: The return of the sheriff 
shows that on the 30th day of October, 1891, there was 
delivered to him, as assignee, a deed of assignment of va- 
rious articles of personal property, duly executed and ac- 
knowledged by Theodore Horn, defendant, and that within 
twenty-four hours thereafter the sheriff, as assignee, filed 
the said deed of assignment in the clerk’s office of said 
county as required by section 6, chapter 6, of the Compiled 
Statutes of 1889, entitled ‘Assignments.’ The facts fur- 
ther appear that on the 19th day of November, 1891, a 
writ of attachment was issued in the above entitled cause, 
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and that the sheriff on the 20th day of November, as com- 
manded by said writ, levied the same on the property in- 
cluded in the deed of assignment aforesaid and then in the 
possession of the sheriff as assignee. By section 77a of 
chapter 18 the effice of register of deeds was created and the 
register of deeds given all the powers and obliged to per- 
form all the duties relative to all papers, writings, or in- 
struments pertaining to real estate theretofore enjoined by 
law upon county clerks; ‘and by section 78 of said chapter 
it was made his duty to record, or cause to be recorded, in 
suitable books all deeds, mortgages, instruments, and writ- 
ings autherized by law to be recorded in his office and left 
with him for that purpose. The only question before the 
court upon this motion is, whether the deed of assignment 
of ‘Theodore Horn to the sheriff, as assignee, for the bene- 
fit of the creditors of said Horn, should have been filed in 
accordance with law, in the office of the register of deeds, 
or in the office of the county clerk, where in fact the sher- 
iff did file it. Whatever might be the law as to the office 
in which a deed of assignment should be filed which con- 
veys to the assignee real estate of the failing debtor, that 
question does not arise in this case, inasmuch as the deed 
of assignment from Horn to the sheritf conveys personal 
property only. The court holds that the deed was prop- 
erly filed according to law in the office of the county clerk, 
and having been so filed the assignment is valid, the at- 
tachment cannot be sustained, and the sheriff is directed 
to turn over to John J. Gillilan, the assignee chosen by the 
creditors of defendant Horn,so much of the property cov- 
ered by the writ of attachment as is included in the said 
deed of assignment, aud that much of the property at- 
tached is hereby discharged from the writ of attachment.” 

From this order the plaintiff appeals. Section 6, chap- 
ter 6, Compiled Statutes, reads as follows: “Such assign- 
ment shall be in writing and shall be executed and ac- 
knowledged in the manner iu which a conveyance of real 
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estate is or shall be required to be executed and acknowl- 
edged in order to entitle the same to be recorded. And 
within twenty-four hours after its execution it shall be 
filed for record in the clerk’s office in the county in which 
the assignee resides. If it shall convey real estate it shall 
be recorded in the deed record and entered upon the nu- 
merical index in said office, otherwise it. shall be recorded 
in the miscellaneous record. Within thirty days after its 
execution it shall be filed for record in every other county 
in this state in which there shall be situate real property 
conveyed therein, and such assignment shall be recorded in 
each such county in the manner aforesaid. A failure to 
file such assignment for record within the time aforesaid 
in any county in which by the terms of this section it is 
required to be recorded, shall avoid such assignment a8 to 
property situate in such county ; and if a failure so to file 
shall be due to the negligence or misconduct of any as- 
signee appointed under the provisions of this act, such 
assignee shall be liable to the creditors for the value of all 
property as to which such assignment shall be so avoided, 
and may be required to account for the same in all respects 
as in case of other assigned property, or by any other ap- 
propriate remedy.” 

In 1887 an act was passed which provides that “At the 
general election in the year 1887, and every two years 
’ thereafter, a register of deeds shall be elected in and for 
each county having a population of 18,003 inhabitants or 
more, to be ascertained by the census of 1885 and each 
state and national census thereafter, who shall give bond, 
with sufficient sureties thereon, to be approved by the 
county board, in the penal sum of $10,000, conditioned for 
the faithful performance of his duties, and such register of 
- deeds shall have all the powers and perform all the duties 
relative to all papers, writings, and instruments pertaining 
to real estate heretofore enjoined by law upon county 
clerks, and shall receive the compensation allowed by law 
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therefor.” It is provided that he shall have the custody of 
all deeds and mortgage record books, mechanic liens rec- 
ord, and ‘‘a separate book to be called the miscellaneous 
record.” In all these provisions we find none that declares 
that an instrument which affects personal property alone 
shall be filed in the office of the register of deeds. 

We are asked to declare the instrument void upon the 
sole ground that it was not filed in the proper office. This 
we cannot do. An assignment by a debtor of his prop- 
erty, the proceeds of which are to be divided among his 
creditors pro rata, is favored by the courts. The object of 
recording a deed of real estate is to give notice of the as- 
signment and consequent ¢onveyance to the assignee. The 
statute of Minnesota is similar to our own, but in Paulson 
v. Clough, 42 N. W. Rep. [Minn.], 398, the statute provided 
that no deed, etc., of assignment “shall be valid or of any 
force or effect whatever, unless recorded.” The court, how- 
ever, in construing the statute held it to be a registry law 
merely, and that an unrecorded deed being valid between. 
the parties was so also as the others having actual notice 
thereof. This, we think, is a correct statement of the law. 
Possession of goods is notice of whatever interest the as- 
signee may possess therein. In the case at bar the assignee 
was in possession of the goods in controversy, and this was 
notice to all parties that the possession had been changed 
and it was the duty of third parties to inquire by what ~ 
right the assignee held the same. In other words, an as- 
signment had actually been made and in pursuance thereof 
the goods had been transferred to the assignee for the pur- 
pose of carrying into effect the trust, and the possession of 
the goods was notice of the character in which he held the 
same. There is no error in the record and the judgment is 


AFFIRMED. 


THE other judges concur. 
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JOHN SHAUGHNESSEY V. THE LININGER & METCALF Co. 
[FILED JUNE 11, 1892.J 
1. Agency: ConTRACT, set out in the opinion, held, to be one of 


agency and not conditioual sale, and that it was unnecessary to 
file the same for record to protect the principal. 


2. That the agent had no interest in the property subject to 
levy and sale under an execution or attachment against him. 
3. The proof fails to establish a different contract from that 


showing agency. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


Chamberlain Bros. & Rood, for plaintiff in error, 
S. P. Davidson, contra. 


MAXWELL, CH. J. 


This is an action of replevin brought by the plaintiff in 
error to recover the possession of certain articles of mer- 
chandise levied upon by him as sheriff, under an order of 
attachment issued in favor of the Iola Carriage & Omni- 
bus Company against George E. Webb. On the trial of 
the cause the jury returned a verdict in favor of the de- 
fendant in error, upon which judgment was rendered. The 
property in question was furnished to Webb by the de- 
fendant in error under a contract of which the following 
is a copy: 

“This agreement, made and entered into this 3d day of 
October, A. D. 1889, by and between Lininger & Metcalf 
Company, of Omaha, Nebraska, party of the first part, and 
G. E. Webb, of ‘Tecumseh, county of Johnson, state of 
Nebraska, party of the second part, witnesseth: The party 
of the first part, for and in consideration of the covenants 
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and agreements to be performed by the party of the second 
part, hereinafter contained, has this day appointed the party 
of the second part agent for the sale of the goods herein- 
after named in the following territory : Tecumseh and vi- 
cinity, in the state of Nebraska, and no other, it being 
agreed that the party of the first part will not be responsi- 
ble for any trespass committed upon said territory, unless 
said trespass be committed by their direction, for and dur- 
ing the season ending January 1, 1891; and party of the 
second part, for and in consideration of the appointment to 
such agency, which is hereby accepted, and for the further 
consideration of the commissions herein named, agrees as 
follows, viz.: 

“First—The party of the second part agrees to canvass 
for purchasers early and thoroughly in the territory herein 
named, and make said goods widely known by posters, cir- 
culars, and furnished advertising, and press the sale of 
said goods, and maintain their reputation to the fullest ex- 
tent of his or their ability, and to sell said goods on as short 
time as possible, in no case to exceed nine months, and 
subject only to the manufacturer’s regular printed warranty, 
and to deliver no goods to any customer before it is fully 
paid for by cash or note as herein required. 

“Second—The party of the second part hereby guaran- 
tees the sale of all goods ordered for the season of 1889 
and 1890, the meaning and understanding of this guaran- | 
tee being, that in case the said goods are not all sold during 
the continuance of this contract, then the party of the: 
second part shall keep all unsold goods insured for full 
value, in the name and for the benefit of said party of the 
first part, and will properly store and carry them over free 
of insurance, taxes, storage, and freight, subject to the or- - 
der of said party of the first part, and if not ordered away, 
to settle for all unsold goods, January 1, 1891, in cash, if 
required by the party of the first part. 

“Third—The party of the second part agrees to talie all 
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notes for all goods sold on time on the blanks furnished 
by said party of the first part, and payable to their order 
at some bank or express office, with interest at the rate of 
ten per cent per annum from date until paid, and remit to 
said party of the first part all notes taken on sales, and 
their part of all cash received on sales as fast as received. 

“Fourth—The party of the second part agrees that the 
makers of all notes which may be sent to the party of the 
first part in pursuance of this agreement shall, at the time 
such notes are sent, be parties of well known responsibility 
and good reputation for the payment of their debts in the 
locality where they reside, and the notes so sent shall con- 
tain true statement of the real and personal property of 
their makers, showing the name of at least one man who 
owns a farm of not less than eighty acres improved, worth 
at least $1,000 over and above any incumbrance, mortgage 
or otherwise, and $500 worth of personal property over 
and above all indebtedness, and shall also be secured by 
the goods sold. 

“Fifth—The party of the second part agrees to attend 
to the collection or securing of notes taken by him without 
extra charge when requested, and agrees to guarantee the 
payment, and does hereby guarantee the payment of any 
and all notes taken by him or them as agent aforesaid in the 
following form, viz., ‘For value received the undersigned 
guarantee the payment of the within note, and hereby 
waive notice of protest, demand, and the non-payment 
thereof.’ And the party of the second part agrees that all 
notes or obligations guaranteed by him or them, if not paid 
in two months after maturity, he or they will take up the 
same and pay the cash to the said party of the first part, 
and to reimburse the party of the first part for all charges 
they may have to pay in collecting notes taken by the 
party of the second part. 

“ Sixth—The party of the second part agrees to receive 
all extras and printed matter shipped to him or them on 
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arrival at place of destination, and pay the freight and 
charges thereon, and will collect all breakages in shipping 
from the transportation company ; to store all goods and 
parts out of the sun, wind, and rain, and to be liable to 
the said party of the first part for any damages that goods 
may sustain by reason of not being properly stored, to 
keep the party of the first part harmless from all charges 
for storage, reshipping, or taxes, and to hold all unsold 
goods and parts of goods for such time after the expiration 
of this contract (not to exceed one month) as may be re- 
quested by the party of the first part, subject to their order 
on the payment of any freight which may have been ad- 
vanced on the same. 

“Seventh—The party of the second part agrees to en-- 
gage in the sale of no other goods of the same class, directly 
or indirectly, during the term of this agency, and further 
agrees not to sell said goods in any other territory than 
herein named, on penalty of forfeiting to the party whose 
rights are affected all the profits of such sales. 

“ Kighth—The party of the second part agrees to be ac- 
countable to and reimburse the party of the first part and 
assigns for any losses or expenses resulting from any devi- 
ation from this agreement or from the price list and con- 
ditions and instructions hereunto attached, which are 
hereby made a part of this agreement. . 

“ Ninth—And the said Lininger & Metcalf Company 
agrees to furnish the goods herein named to the said party 
of the second part on board cars at Omaha as fast as the 
same are ordered, to the extent of their ability so to do, to 
be accounted for to the said Lininger & Metcalf Company 
in cash or notes, as herein stated, at the prices named from 
time to time by Lininger & Metcalf Company. It is fur- 
ther agreed that prices on subsequent shipments are sub- 
ject to changes in the market price of the material with the 
understanding that the Lininger & Metcalf Company will 
meet honorable competition on first-class work, that any 
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goods shipped by the party of the first part to the party of 
the second part shall be settled for under the provisions of 
this agreement at invoice prices, whether named in this 
agreement or not. 

“Tenth—The party of the first part agrees to furnish 
the party of the second part with circulars and notes, and 
to furnish goods to fill orders if taken in conformity with 
his agreement so long as they have any on hand not en- 
gaged. ‘The party of the first part hereby agrees to allow 
and the party of the second part hereby agrees to receive 
and accept as his full commission on sales made as afore- 
said the amount realized on sales of goods (above the net 
prices herein mentioned) as a consideration for transacting 
the business and fulfilling the conditions herein required, 
specified, and implied, but only on goods delivered and set- 
tled for and not on orders not filled. 

“ Eleventh—The party of the first part agrees that where 
goods are sold for cash the commissions shall be paid in 
cash, and when sold on time the commissions shall be paid 
in notes taken on sales in such notes as the party of the first 
part may select for that purpose, but maturing as nearly as 
possible with the average of notes taken for goods sold. 

“Twelfth—It is agreed between the parties that the 
party of the first part reserve to themselves the right to 
rescind this contract at any time if the party of the second 
part shall fail to discharge any of the obligations entered 
into as above or whenever the party of the second part is 
not able to fulfill the same. If from any cause whatever 
the said Lininger & Metcalf Company are unable to fur- 
nish the goods herein named to the party of the second part 
they are not liable for any damages whatsoever. 

“This agreement entered into the day and date above 
written in. In witness whereof, we have hereunto set our 
hands. 

“ (Bigned) Lryincer & MetcatrF Co., 
“By M. Hinz. 
“G. E. Wess.” 
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The above is a contract of agency and not of conditional 
sale, and it was unnecessary to file the same for record to 
protect the principal. Webb had no interest in the prop- 
erty subject to execution or attachment. It is unnecessary, 
therefore, to review the evidence or instructions at length. 
An attempt was made on the part of the plaintiff to show 
an independent contract outside of the above, but the evi- 
dence fails to establish the same. The verdict is the only 
one that could be sustained. The judgment is therefore 


AFFIRMED. 


THE other judges concur. 


County oF LANCASTER, APPELLEE, V. Epwarp P. 
TRIMBLE ET AL., APPELLANTS, 


(FiLep JUNE 11, 1892.] 


1, Tax Liens: ForecLosuRE: PeTirion. Held, That the petition 
states facts sufficient to authorize a foreclosure of the tax lien. 


: FORECLOSURE BY CouNTY. That in addition to the spe- 
cial provision authorizing a county to foreclose a tax lien in cer- 
tain cases, the power is conferred by sections 1 and 2, article 5, . 
chapter 77, Compiled Statutes. A county, in @ legal sense, is a 

person. 


3. : . Taxes are levied by and are due the county either 
for itself or as trustee for various corporations, such as the state, 
cities, villages, and school districts, Where a county purchases 
lands for delinquent taxes it is unnecessary, therefore, for it to 
pay the treasurer the amount of such delinquent taxes, 


4. ¢ : PLEADING. The demurrer being to the whole 
petition, the court cannot discriminate as to taxes barred by the 
statute of limitations. 


REHEARING of case reported 33 Neb., 121, 
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J. R. Webster, for appellants: 


The court erred in overruling the motion to strike out 
all items to and including the year 1872. (Johnson v. 
Hahn, 4 Neb., 139; Peet v. O’Brien, 5 Id., 362; Pettit v. 
Black, 8 Id., 59; Lynam v. Anderson, 9 Id., 378.) The 
remedy by foreclosure can only be pursued under the re- 
strictions of the statute, and is limited to cases involving 
at least $200. (Cooley, Taxation, 13, 359, 364; Nebraska 
City v. Gas Co., 9 Neb., 346; Johnson v. Hahn, 4 Id, 
148; Lincoln B. & L. Ass'n v. Graham, 7 Id., 180; War- 
ren v. Mayor, 2 Gray [Mass.], 99; State v. Com’rs, 5 O. 
St. 507; Jones v. Gray, 8 Gray [Mass.], 339; Campau v. 
City, 14 Mich., 285; Slawson v. Racine, 13 Wis., 444; 
State v. Dousman, 28 Id., 547; Miller v. Lancaster, 17 
Neb., 87; Lathrop v. Mills, 19 Cal., 514; State, ex rel. Att’y 
Gen’l, v. Harris, 19 Nev., 222.) The lien is not lost or 
released by failure of foreclosure. (Johnson v. Hahn, 4 
Neb., 148; Cooley, Taxation, 359, 364.) 


N. Z. Snell, contra, cited, contending that the proviso as 
to the $200 was invalid: Fayette Co. ». Bank, 10 L. R. A. 
[O.], 196; Lawton v. Steele, 7 L. R. A. [N. Y.], 134; State, 
ex rel. Cornish, v. Tuttle, 53 Wis., 45; Santo v. State, 2 Ia., 
165; McCready v. Sextons, 29 Id., 356; Commonwealth v. 
Hitchings, 5 Gray [Mass.], 482; Robinson v. Bidwell, 22 
Cal., 379; Muldoon v. Levi, 25 Neb., 457 ; State v. Hurds, 
19 Id., 316; State, ex- rel. Miller, v. Lancaster Co., 17 
Neb., 85; Bailey v. State, 30 Id., 856. 


MAXWELL, Cu. J. 


An opinion was filed in this case which is reported in 
33 Neb., 121. A rehearing was granted and the cause 
again submitted. The petition alleges that the land was 
subject to taxation for state and county taxes for the years 
1872 to 1882 inclusive; that the lot was duly listed and 

dl 
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assessed for taxation for each of said years and taxes duly 
levied thereon, and that the county clerk prepared the tax 
lists for each of said years, and that taxes became delin- 
quent and have never been paid; that the tax for 1882, 
November, 1883, being delinquent, the premises were duly 
offered at tax sale and not sold, and on May 22, 1884, were 
sold to the county of Lancaster for the sum of $ , in- 
cluding interest and penalty, for delinquent, taxes of the 
years 1882, 1881, 1870, and city tax for 1872 and 1875; 
copy of the certificate by the treasurer is set forth in the 
petition; that the certificate has ever remained in the treas- 
urer’s custody and is the property af the plaintiff, Lancas- 
ter county; that since such sale, tax for years 1883, 1884, 
1885, 1886, 1887,and 1888 has been levied and remains un- 
paid; that no redemption of the tax has been made; then 
follows a table of the items of county and state taxes of 
each year, and that the time for redemption expired May 
22, 1888; that three months prior thereto notice was served 
on the owner and on the person to whom it had been as- 
sessed, and on the occupant, that unless redemptions were 
made, a foreclosure would be commenced; that the sum due 
is $ , and five years have not elapse. since the sale; 
that no proceedings have been had at law to collect the tax, 
and prayer for foreclosure. 

It is claimed by the appellant that a motion was filed to 
strike out of the petition all items of tax of the year 1872 
and prior thereto, which was overruled and appellants ex- 
cepted. It is sufficient to say that the record contains no 
motion of that kind or any order thereon or intimation.that 
such motion was filed. It will not be considered, therefore. 

The plaintiff in error filed a demurrer to the petition as 
follows: 

“Now come the defendants and demur to the petition 
herein filed, because: 

“1, The petition does not state a cause of action against 
the defendant or yet against the said real estate. 
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“2, Because it appears that the alleged cause of action 
does not amount to $200, as required by section 1, article 
4, of chapter 77, Compiled Statutes of Nebraska. 

“3. Because it does not appear that the plaintiff, the 
county of Lancaster, has paid any portion of said tax.” 

It is contended on behalf of the appellants, with con- 
siderable earnestness, that each of the three grounds of 
demurrer is well taken and should be sustained. It will 
be conceded that the right of foreclosure of a tax lien is 
derived alone from the statute. The theory of taxation 
in this state is that all property not exempt shall bear its 
proportionate share of the burden of taxes. Where land 
is assessed and taxes levied and not paid by a certain time 
named it is offered for sale, and if not sold either at pub- 
lic or private sale, then it may be bid in by the county. 
The county purchases it as a last resort in order to secure 
the amount due thereon. The Jand-owner, after the pur- 
chase, has two years in which to redeem, and if the land 
is occupied, personal notice must be served on the occupant. 
These taxes are due the county both for the payment of 
the county liabilities and as a trustee for the various bene- 
ficiaries, such as the state, cities, towns, villages, and school 
districts within the county. The money being due the 
county, either in its own or a representative capacity, it is 
unnecessary for it to pay the amount of the tax to the 
treasurer, and the taxes in question, so far as appears, are 
valid liens upon the land in controversy. This disposes 
of the first and third ground of demurrer. 

2. It is insisted that even if the right to foreclose the 
lien exists, still the amount claimed must exceed $200 
to authorize the institution of an action. After a very 
careful examination of the entire question we are satisfied 
that our former opinion is right. In addition to what is 
said in that opinion the power is clearly conferred by sec- 
tions 1 and 2, article 5, chapter 77, Compiled Statutes, 
which read as follows: “That any person, persons, or 
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corporation having by virtue of any provisions of the tax 
or revenue laws of this state a lien upon any real prop- 
erty for taxes assessed thereon, may enforce such lien by an 
action in the nature of a foreclosure of a morigage for the 
sale of so much real estate as may be necessary for that 
purpose, and costs of suit. That any person, persons, or 
corporation holding or possessing any certificate of pur- 
chase of any real estate at public or private tax sale, or 
any tax deed, shall be deemed entitled to foreclose such lien 
under the provisions of this act within any time not ex- 
ceeding five years from the date of tax sale (not deed) upon 
which such lien is based; And provided, That the taking 
out of a tax deed shall in nowise interfere with the rights 
granted in this chapter.” 

The county is a person in the legal’ sense of the term, 
and we know of no reason why it should be compelled to 
hold lands for years practically exempt from final sale for 
taxes. The law gives the land-owner a reasonable time in 
which to make payment; if he will not do it within the 
time specified, then the land may be sold as upon foreclos- 
ure of a mortgage, the surplus in excess of taxes due going 
to him while the purchaser acquires a good title. The de- 
murrer is to the whole petition, so that the court cannot 
discriminate against taxes which should be barred. The 
furmer judgment is right and is 


AFFIRMED, 


Tue other judges concur. 


aT 
or 
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Davip BINKLEY ET AL. V. THE STATE OF NEBRASKA. 
(FILED JUNE 11, 1892.] 


1. Criminal Law: InrormMATIoN: CHANGING ALLEGED NAME 
OF ACCUSED. Ina prosecution for felony, after the witness had 
been sworn, the prosecuting attorney asked and obtained leave 
to make a correction in the name of such witness, by changing 
the initials of the Christian name from C. A. to H.C. Held, 
That the prosecuting attorney should be required to show that 
he was not aware of the mistake until that time, and that if the 
accused should make it appear that he was misled, the court 
should continue the case to a later day in the term. 


2. 


: EVIDENCE. To authorize a jury to find a verdict of guilty 
in a criminal case the evidence must point to the accused as the 
party who committed the offense, and mere conjecture or sus- 
picion, however strong, will not warrant a verdict of guilty. 


ERROR to the district court for “Washington county. 
Tried below before Doang, J. 


Jesse T. Davis, for plaintiffs in error, cited, as to change 
in information: Parks v. State, 20 Neb., 517; Stricklett v. 
State, 31 Id., 674; Harris v. State, 24 Id., 803. 


George H. Hastings, contra, cited, on the same point: 
Gandy v. State, 24 Neb., 723; Parks v. State, 20 Id., 
515; Stevens v. State, 19 Id., 647; Saxon v. Cain, Id., 
491; White v, Rourk, 11 Id., 521; Van Sant v. Butler, 
19 Id., 354. 


MaxweEL.t, Cu. J. 


At the adjourned February term of the district court of 
Washington county the plaintiffs in error were informed 
against by the county attorney for the offense of an assault 
with intent to kill and murder one C. A. Alderman, and 
on the trial were found guilty and sentenced to imprison- 
ment in the penitentiary for one year. The first error as- 
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signed is in permitting the county attorney to change the 
name of a witness on the information after such witness 
had been sworn, from C, A, Alderman to H, C. Alderman. 
The record upon this point is as follows; 

Q. Give your full name. 

A. Hercules Campbell Alderman, 

The defendant’s attorney here objects to the witness tes- 
tifying, on the ground that the name does not appear on 
the information. 

Q. Who is C. A. Alderman ? 

A. That is intended for me, but they got the initials 
wrong. 

Q. What is the full name, 

A. Hercules C. Alderman, 

By tHe Court. You may amend the name on the in- 
formation if that is the person intended. 

To which the defendants except. 

The names of witnesses upon the information should be 
correctly given. A party accused of crime should be ad- 
vised in advance of the witnesses who will testify against 
him, so that he may be prepared to meet their testimony as 
he may suppose it will be. The reason for this rule is 
very clearly stated by Judge Coss in Parks v. State, 20 
Neb., 517, 518, as follows: “It is an innovation which 
had been often suggested before it was adopted. With its 
undoubted advantages it has been objected to, as placing 
too much power in the hands of the prosecutor. Probably 
foreseeing this objection, the framers of the law sought to 
throw around the rights of the accused, under this method 
of p:o:ccution, every reasonable protection. Under the 
system of prosecution by indictment the grand jury was, 
in a sense, the accuser of every person brought to trial for 
acrime. So here, where the services of a grand jury are 
dispensed with, while the responsibility of the prosecution 
rests in some sense upon the shoulders of the prosecuting 
attorney, there is certainly some reason why there should 


Vor. 34] JANUARY TERM, 1892. 759 


Binkley v. State. ia 
be open to the accused some source of information as to the 
identity of the persons upon whose oath his conviction 
and punishment is about to be claimed at the bar of jus- 
tice.” The prosecuting attorney at least should have been 
required to show that he had been misinformed as to the 
name, and that he was not aware of the mistake until that 
time. Courts cannot be too careful in guarding the rights 
of the accused in this regard, and where the accused has 
been misled, and a showing to that effect is made, a contin- 
uance to a later day in the term should be granted. 

The testimony tends to show that on the 16th of Feb- 
ruary, 1891, about 6 P. M., the plaintiffs in error, with 
John Binkley, a brother of the plaintiffs in error, and 
Alderman were at the depot in the village of Washing- 
ton; that they had a jug which contained half a gallon of 
whisky; that they were in the freight department of the 
depot and each of them was weighed on the scales therein ; 
that each of them drank from the jug; that they tested the 
strength of each other by two at a time sitting down on 
the floor of the depot face to face, the feet of one braced 
against the feet of his associate, and each taking hold of a 
stick and pulling so as, if possible, to lift his opponent ; 
that after each trial of strength in this manner the jug 
was called into requisition and each of the four took a 
drink. This was kept up for some time, probably half 
an hour or more; by that time the entire party was 
considerably intoxicated, and Alderman, according to his 
own testimony, was considerably under the influence 
of liquor, and according to the testimony of the other 
witnesses, was drunk. In pulling, the parties had used 
a broken axe handle on which was a dull axe. The 
theory of the prosecution is, that the plaintiff in error 
struck Alderman on the head with the axe and caused the 
injury which will presently be stated. It also appears that 
the axe was in the depot; so far as shown belonged there, 
and was left in the depot; that while the parties were in 


760 NEBRASKA REPORTS. [ VoL. 34 


Binkley v. State. 


the depot they were good natured, and,so far as we can 
judge, on friendly terms. Between 6 and 7 P. M., all of 
parties went out on the platform, and the agent closed the 
door and fastened it on the inside. The Binkleys were 
going to shell corn on the following day and load it on a 
car, and John Binkley went into the office to speak to the 
agent. Hewas gone butashort time. When he returned 
his brothers were gone and he found Alderman a short 
distance from the depot lying on his face on the ice and 
snow. His direct testimony on that point is as follows: 

Mr. Ginter and I went out the way I came in; he lucked 
the door and went into his house and I walked around the 
other way and started for home. 

Q. What did you see when you got round to the door 
that you came out of? 

A. I came right around the way I came out of the 
freight room. 

Q. What did you see there when you got around on the 
platform? 

A. I saw Mr. Alderman there; I thought it was one of 
my brothers when I first saw him. 

Q. Where was Alderman at that time? 

A. He was lying there on the ice. 

Q. About how far from the platform ? 

_A. Well, I should say about three or four feet, or some- 
thing like that, I could not say positively ; I just jumped 
right over him; jumped right off and jumped right over 
him. 

Q,. After you jumped over him what did you do? 
A. I picked him up. 
Q. Did he have his cap on at that time? 

_ A. No, sir; his cap was lying right by the side of him; 

I put his cap on his head and picked him up. 

Q. Then what did you do with him? 

A. I started him for home, to take him over to his 
home. 
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Q. Did you see your brothers William or Dau there at 
the time you first saw Mr, Alderman lying there? 

A. No, sir. 

Q. Did you see them there about the time Mrs. Alder- 
man came? 

A. No, sir; I never noticed them. 

Q. How long after you found Mr. Alderman did Mrs, 
Alderman come? 

A. [had just picked him up; I had probably.got nearly 
as far as that gate, then I met her. 

Q. Did William or Dan say anything at that time that 
Mrs. Alderman came up? 

A. No, sir; not that I heard of; I never paid any atten- 
tion to it. 

Q. Were they about in sight? 

A. No, sir; I didn’t notice them at all. 

Q. You didn’t look for them? 

A. No, sir; I just supposed he fell off and got hurt; I 
was kind of excited abouthim; I saw he was bleeding; I 
gathered him up and was taking him home. 

Q. How long did you remain after going to Mr. Alder- 
man’s place that evening; how long did you remain at Al- 
derman’s after taking him home? 

A. Ithink it was about 3 o’clock in the morning. 

Q. What time did you go to see him again? 

A. I think I went in the morning; I think it was be- 
fore I had my breakfast ; we was in a hurry—getting ready 
to shell corn. 

Q. When you first picked Mr. Alderman up what did 
he say, if anything? 

A. Lasked him if he was hurt; he called me some vul- 
gar names, and told me to go to hell. 

Q. After you had got him up did you say anything 
about how he came to get hurt ? 

A. Yes, sir. 

Q. What did he say to you? 
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A. He told me to go to hell. 

Q. Did he ever tell you how it occurred ? 

A. No, sir. 

Objected to. Objection overruled. 

Q. At the time, and immediately after he was injured, 
did he tell you anything about how he was injured? 

A. I asked him how he got it done; he told me he 
didn’t know; he said he didn’t know how he did get hurt. 

Q: State whether or not when you first came to him he 
was rational or acted rational. 

A. Not until I picked him up and asked him if he was 
hurt. I didn’t ask him if he was hurt until I picked him 
up. 

On his redirect examination he testified : 

Q. State if you examined, the next morning, the place 
where you found this man lying that evening. 

A. Yes, sir; I did. 

Q. What was the condition of the ground there at that 
place. 

A. It was icy. 

Q. State if there was any ice projecting up there. 

A. Yes; two or three feet from there was ice where the 
wagons ran along and pushed the snow up; after it had been 
thawed it froze. There was a little pile of curded blood 
where I picked him up. 

Q. What was the nature of this ice? 

A. It was just regular hard ice. 

Q. Did it come up above the regular surface? 

A. Yes, sir; stuck up about an inch and a half or two 
inches, pretty near sharp. 

Q. How far was that from where his head was where 
you found him ? 

A. Right where this sharp ice was and his head it was 
two or three inches; there was some curded blood, kind of 
foamy. 

Q. Did you notice blood on the platform? 
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A. Yes, sir. 

This testimony as to the ice is corroborated by the vil- 
lage marshal, and there is no contradictory testimony. 
The wound was on the front part of the head, and is de- 
scribed by Dr. Wade, the physician who attended him, as 
follows: 

A. We discovered this wound, about as I said, maybe 
three or four inches, perhaps not quite so much, gaping on 
account of the fact that the tissues that were about it, you 
might call flesh, were pushed and the tissues widening it, 
and in pressing down onto the bone we discovered that 
there was a small crack in the upper bone. The skull 
consists of two bones; the lower one of course we could 
tell nothing about; the upper one, there was a small de- 
pression in it. 

Q. How could you tell that? 

A. By pressing down on the bone and finding an irreg- 
ularity. 

Q. You found that? 

A. Yes, sir. 

Q. What would that indicate ? 

A. That something had happened to him pretty severe. 

Q. What would you say from that examination was the 
character of the instrument used in producing that wound? 

A. Well, it could be produced a good many ways. 
When I got there I knew nothing about the matter, until in 
the morning when I inquired. 

Q. What was it with reference to its being a sharp or 
blunt instrument ? 

A. I stated at that time, and will state now, that he had 
received a blow with an instrument that was inclined to be 
dull. A dull instrament could have done it as easily as 
a sharp instrument. 

Q. You examined that wound pretty carefully that 
morning ? 


A. Yes, sir. 
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Q. What was the size of that wound with reference to 
the back of the ax identified by the witness H. C. Alder- 
man, that part of it (indicating); what was the size of the 
wound with reference to that? 

A. Of course I could not swear that instrument had 
done it; it could have happened or been done with an in- 
strument of that kind. 

Q. About how long was the wound? 

A. Well, I said between three and four inches. I 
didn’t measure it at that time. 

Q. About how wide? 

A. It was about an inch wide, gaping, as I said. Of 
course a wound of that kind could be produced with a 
very blunt instrument. You could take any kind of an 
iron ball and strike a man and it would produce that kind 
of a wound. 

Q. Could it have been produced by the axe identified 
by the wituess (H. C. Alderman)? 

A. I say, it could have been produced by most any kind 
of a blunt instrument. 

The injury is shown to have occurred after the depot 
was closed and the axe was locked therein, and it is evi- 
dent that the injury could not have been inflicted with the 
axe. ach of the defendants below testified as a witness 
and denied, fully and unequivocally, striking Alderman 
with an axe or any other instrument. A little blood was 
found on the platform, but that is accounted for in a vari- 
ety of ways that need not be noticed here. Aside from 
vague and indefinite theories upon which this cause seems 
to have been tried the testimony seems to show that Al- 
derman was intoxicated and fell off the depot platform, 
which was from two feet to two feet and a half above the 
ground, striking his head on the sharp ice and cutting his 
head in the manner indicated. It isa matter of surprise 
that a court would sustain a verdict of guilty on such tes- 
timony. Guilt is not to be established by-mere conjecture 
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or suspicion, however strong. All experience has shown that 
a party may be wholly innocent of the offense of which 
he is accused, although appearances may be against him. 
The law, therefore, to guard against injustice requires, that 
the offense be established by evidence beyond a reasonable 
doubt. It is a serious matter, not only to a patty, but to 
the state as well, totake a person from the ordinary avoca- 
tions of life, brand him as a felon and deprive him of his 
liberty, appropriate his labor and cast a cloud upon his 
future life and humiliate his relatives and friends; and to 
authorize the state in doing this there should be no reason- 
able doubt of his guilt. The proof in this case falls far 
short of showing such guilt. Some of the instructions 
are open to objection, but it is unnecessary to consider the 
same. The judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


TuHE other judges concur. 


Wiuuiam 8. Howarp v. R. Q. STEWART ET AL 
[FILED June 11, 1892.] 


1, Removal of Causes. Upon the face of the record as presented 
the case was properly removed into the United States circuit 
court. 


2 : ACTION FOR WRONGFUL LEVY BY MarsHaL. In an 
action where the amount of damages claimed by reason of a 
wrongful levy and sale of goods by a United States marshal 
and his deputy exceeds $2,000 exclusive of costs, they may re- 


move the cause into a United States circuit court. 


3. 


: PLEADING. To entitle them to do so, however, 
they must plead justification under the process of that court. 
A general denial of the facts stated in the petition, where the 
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action is for the wrongful taking and sale of the goods, is not 
sufficient to show justification. 


4, ———: : INTERVENTION. A petition for interven- 
tion which states the facts as to the interest of the marshal and 
the intervenor may be sufficient prima facie to sbow, on paper, 
for the purpose of a petition to remove the cause, the riyht of 


the marshal to levy on and sell the property of the plaintiff. 


An intervenor, so far as the 
right of removal is concerned, steps into the shoes of the oriz- 
inal party. If he could have removed the cause, the intervenor 
may doso. If he could not remove the cause, then the inter- 
venor is debarred from such removal. 


Error to the district court for Kearney county. Tried 
below before Gasiry, J. 


John M. Ragan, and J. B. Cessna, for plaintiff in error: 


A substituted party comes into a suit subject to all the 
disabilities of him whose place he takes. (H. & 7. Cen. R. 
Co. v. Shirley, 111 U. S., 358; Cable v. Hillis, 110 Id., 
389; Pirie v. Toedt, 115 Id., 41; Sloane v. Anderson, 117 
Id., 286; Young v. Parker, 132 Id., 267; L. & N. R. Co. 
v. Wangelin, 132 Id., 599; Odklquist v. Farwell, 13 Fed. 
Rep. [Ia.], 805; Thouron v. R. Co., 38 Fed. Rep. [Tenn.], 
673; Gilson v. Bruce, 108 U.S8., 561; Phelps v. Oaks, 117 
Id., 236.) Ifthe interests of the other parties are so identi- 
fied that they should be considered together, the cause can- 
not be removed when one of the parties is a citizen of the 
same state with the plaintiff or defendant. (Wilson v. R. 
Co., 22 Fed. Rep., 3; Bronson v, Lumber Co., 35 Id., 
634.) In removals on account of local prejudice all inter- 
ested in one side of the controversy must be citizens of the 
state in which suit was brought, and all interested ad- 
versely must be citizens of another state. (Thouron v. R. 
Co., 38 Fed. Rep., 673; Myers v. Swann, 107 U.S., 546; 
Vannevar v. Bryant, 21 Wall. [U. 8.], 41; Sewing Mach. 
Case, 18 Id., 553; Jron Co. v. Asburn, 118 U.S, 54; 
Anderson v. Bowers, 43 Fed. Rep., 321; Hancock v. Hol- 
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brook, 119 Id., 586.) -These words having received a 
judicial interpretation before the acts of 1887 and 1888, it 
is supposed that the legislature intended the same interpre- 
tation to be given to the latter. (The Abbotisford, 98 U.S., 
440.) The fact that these foreign defendants had a right 
to come in to defend their rights does not make a separable 
controversy between them and the plaintiff. (Thouron v. 
R. Co., 38 Fed. Rep., 673; Stewart v. Dunham, 115 U. 
8., 64.) 


Leese & Stewart, and L. C. Burr, contras 


Where a party bases his right upon a judgment or order 
of the federal courts, the case may be removed thereto 
upon the ground that it involves a construction of the fed- 
eral law. (Dupasseau v. Rochereau, 21 Wall. [U.8.], 130; 
Bock v. Perkins, 11 Sup. Ct. Rep. [Ia.], 677 ; Crescent Live 
Stock Co. v. Butcher’s Union, 120 U.S., 146.) Issues of 
fact raised upon petitions for removal must be determined 
by the federal court. (Chrehore v. R. Co., 131 U.S., 240; 
R. Co. v. Dunn, 122 Id., 513; Carson v. Hyatt, 118 Id., 
279; R. Co.v. Wangelin, 132 Id., 599; Kansas City, etc., R. 
Co. v. Daugherty, 138 Id., 298.) The right of removal on 
the ground of prejudice or local influence is restricted by 
the act of 1887 to suits in which there is a controversy 
between citizens of different states; such right now belongs 
only to the defendant who isa citizen of a foreign state. 
(Malone v. R. Co., 35 Fed. Rep., 626; Whelan v. R. Co., 
Id., 849.) 


Maxwet, Ca. J. 


In July, 1889, the plaintiff filed a petition in the dis- 
trict court of Kearney county against the defendants to 
recover the sum of $5,000 for the wrongful conversion of 
a stock of goods. The defendants answered by a general 
denial. In October, 1889, E. M. Ensfield & Co, filed a 
petition to intervene as follows: 


768 NEBRASKA REPORTS. [ Vou. 34 


Howard v. Stewart. 


“Comes now E. M. Ensfield & Co., and shows to the 
court that they recovered a judgment in the circuit court 
of the United States, district of Nebraska, against Warren 
D. and A.S. Howard, doing business as Howard Bros., for 
the sum of $695 and costs, in an action pending in said 
court wherein E. M. Ensfield & Co. was plaintiff and said 
Howard Bros. was defendant; that an execution was duly 
issued upon said judgment and delivered to Brad D. 
Slaughter, marshal of said court, and one of the defend- 
ants herein; that said execution was duly levied upon a 
stock of general merchandise and certain notes and book 
accounts as property of said Howard Bros. by said mar- 
shal, through his duly appointed deputy, R. Q. Stewart, 
defendant herein; that said property was advertised and 
sold according to law by said marshal and his deputy ; 
said property so levied upon and sold is the same property 
for the alleged conversion of which plaintiff herein seeks 
to recover from defendauts herein; that the plaintiff to 
this action claims to have been owner of said property at 
the time of said levy and sale, which your petitioner al- 
leges is untrue, and says that said property at the time of 
said levy and sale was the property of said Howard Bros.; 
that the claim of said W. 8S. Howard to the ownership of 
said property is made in pursuance of a conspiracy and 
confederation between him and said Howard Bros., to hin- 
der, cheat, and defraud the creditors of said Howard Bros., 
and particularly your petitioners. Your petitioners caused 
said levy and sale to be made as aforesaid, and have obli- 
gated themselves to indemnify and save harmless the said 
marshal from all damages and liabilities such marshal 
might incur by reason of the making of such levy and 
sale. Said Howard Bros. being insolvent, your petitioner 
has an interest in the controversy in this case, adverse to 
the plaintiff, and as judgment creditor under said execution, 
and is the real party in interest in the defense of this case. 

‘Wherefore your petitioners pray that they may be made 
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parties defendant in this case and be permitted to defend 
the same, and that an order be made to that effect, and that 
they be given a reasonable time in which to plead.” 

The application was sustained, and Ensfield & Co. given 
twenty days in which to plead. Within seven days after 
the order Ensfield & Co. obtained from the United States 


circuit court the following order: 
“Witiiam S. Howarp 


v. No. 199, U. 
R. Q. STEWART ET AL. 


“Tt havinz been made to appear to said circuit court that 
from prejudice and local influence the petitioner will be 
unable to obtain justice in the court in which this action is 
pending, nor any other state court to which the defendant 

- may on account of such prejudice or local influence have a 
right under the laws of the state of Nebraska to remove 
this cause, and it further appearing that this suit is one 
properly removable under the act of congress to said cir- 
cuit court: Now, therefore, it is hereby ordered by the said 
circuit court that said suit be, and the same hereby is, re- 
moved into the circuit court of the United States for the 
district of Nebraska. 

« (Signed) Evmer S. Dunpy, Judge.” 


This seems to have been filed in the district court, where- 
upon the judge refused further to proceed with the case, 
and this is the error complained of. It is pretty evident 
that the order in this case is not broad enough to show 
such prejudice in all the counties of the state as would pre- 
vent a fair trial, but no point is made on that and it will 
not be considered. The court where the action was brought 
had jurisdiction of the cause and the parties, and it not 
only may but should retain jurisdiction until the case is 
removed in some of the modes provided by law. The fact 
that the supreme court of the United States is the final 
arbiter in construing a federal statute does not take away 
from the state court the right and duty to examine the rec- 

52 
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ord and see that the case is one proper for removal. If it 
is, the case should be removed at once. The court has no 
right or desire to exercise jurisdiction in a case where an- 
other tribunal has jurisdiction. If, however, the other 
tribunal is attempting to exercise jurisdiction without the 
legal right to do so, as if the amount involved, exclusive of 
interest and cost, is less than $2,000, or the proper citizen- 
ship is not shown to exist, or like cause, it is the duty of 
the state court to proceed with the trial of the cause and 
not surrender its jurisdiction. The fact that the final de- 
termination of the matter must or rather may be made by 
the supreme court of the United States has not unfre- 
quently caused removals where the cause shonld have been 
retained. The fear of a conflict of jurisdiction also has 
not unfrequently induced improper removals, The proper 
‘course to prevent a conflict of jurisdiction is for neither 
court to claim any right to which it is not clearly entitled, 
and that has been the rule of this court from the first. It 
appears from the record that Ensfield & Co. recovered a 
judgment against Howard Bros. in the circuit court of the 
United States; that an execution was issued on said judg- 
ment and placed in the hands of Slaughter and Stewart, as 
marshal and deputy marshal of that court; that the levy 
and sale were made under said execution. The action be- 
ing against the marshal and the damages claimed being in 
excess of $2,000, the cause was properly removable by the 
marshal and his deputy. (Crescent Live Stock Co. v. Butchers’ 
Union, 120 U. S., 146; Bock v. Perkins, 11 Sup. Ct. Rep. 
[Ia.], 677.) In the above case the defense of the marshal was 
that the goods were the property of the judgment debtor. 
In the case at bar the defense is a general denial. A gen- 
eral denial, under the Code, simply puts in issue the truth 
of the petition, and it is very clear that under such an 
answer the marshal could not justify that the acts com- 
plained of were done by him as marshal in executing the 
process of the court. Upon such an issue the cause is not 
removable, 
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3. The petition for intervention, however, does contain 
allegations which would entitle the marshal and his dep- 
uty to remove the cause, and Ensfield & Co. simply stand 
in the shoes of Slaughter and Stewart. The rule is that the 
substituted party comes into the action subject to all the 
disabilities of him whose place he takes, so far as the right 
to remove the cause is concerned. (Cable v. Ellis, 110 U.S., 
389; Thouron v. East, etc., R. Co., 38 Fed. Rep. [Tenn.],. 
673.) Butas the marshal had the right to remove the cause, 
the same right exists in favor of the intervenors, The 
court did not err, therefore, in refusing to proceed with. 
the case. 


JUDGMENT ACCORDINGLY. 


The other judges concur. 


J. E. Coppey, Sr., v. J. B. Wrieut, 
{FILED JuNE 11, 1892.) 


1. Judgments: InsuncTron AGAINST: PLEADING. Where,in an 
action to enjoin a judgment which caused an apparent lien upon 
real estate, the defendant appeared specially and objected to the 
jurisdiction of the conrt, and his objections being overruled, he 
made no further appearance. Held, That all the facts well 
pleaded in the petition were for the purpose of the action ad- 
mitted. 


: GARNISHMENT. In 8 petition to enjoin a judg- 
ment rendered in a proceeding in garnishment after judgment, 
it was alleged that no summons or notice had been served on 
the garnishee, and that no examination of such garnishee had 
been had, but that in fraud of his rights the justice found that 
there was due from him to one H., the debtor, the sum of $100, 
and rendered judgment accordingly, when, in fact, he was not 
indebted to H. Held, That the plaintiff was entitled te an in- 
janction. 
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: Errect. In such case the court will declare the 
judgment void, and not merely set aside the apparent lien of 
the judgment upon certain real estate. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


J. E. Cobbey, for plaintiff in error, cited: Cobbey v. 
Wright, 29 Neb., 274; Hastings v. Caldwell, 16 Id., 73; 
Cobbey v. Wright, 23 Id., 256. 


Abbott, Selleck & Lane, contra, cited: Cobbey v. Wright, 
23 Neb., 250; Id., 29 Id., 277; Pearson v. Mfg. Co., 14 
Id., 211; Buchanan v. Griggs, 20 Id., 165; Schribar v, 
Platt, 19 Id., 625; Fisher v. Fisher, 12 Id., 416; Stubing 
v. Stubing, 5 N. Y. Sup., 767; NM. & C. R. Co. v. Storer, 
22 Neb., 93; Swift v. Dewey, 20 Id., 111; Earle v. Earle, 
27 Id., 280; Rapalje & Lawrence, Law Dic., 220. 


Maxwe.y, Cu. J. 


In September, 1890, the plaintiff filed a petition against 
the defendant in the district court of Lancaster county, as 
follows: 

“ For cause of action herein says that plaintiff is the 
owner in fee-simple in possession of lots 13, 14, 15, block 
85, in the city of Lincoln, Lancaster county, Nebraska; 
is the owner in possession of lot 12, block 241, in said city 
and county, and is the owner and in possession of lots 10, 
41, 12, in block 1, in J. O. Young’s East Lincoln, Lan- 
caster county, Nebraska. 

“Second—Further, that the said defendant Joseph E. 
Cobbey, Sr., has, or claims to have, a judgment against one 
Edward Hutchinson, rendered in the justice court of Gage 
county on the 3lst day of July, 1886, for the sum of $45 
and costs of suit therein taxed ; that afterwards, on or about 
the 10th of August, 1886, the said defendant, plaintiff in 
said action against said Hutchinson, filed in said justice 
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court an affidavit in garnishment against the plaintiff and 
caused the summons in garnishment to issue against the 
plaintiff out of said justice court of Gage county, Nebraska, 
in said action; that afterwards, and on or about the 2Ist 
day of August, 1886, the justice before whom said cause 
was pending, unlawfully, and without any notice to this 
plaintiff and without his knowledge or consent, and with- 
out any examination whatever of this plaintiff touching 
the matter of garnishment, made, and in fraud of the rights 
of this plaintiff found that this plaintiff was indebted to 
the said Edward Hutchinson in the sum of $100, and 
thereon made the following order : 

“<¢Tt is further ordered, considered, and adjudged by 
the court, that said John B. Wright, or his agent, pay to 
said plaintiff out of the money now in or coming into his 
hands, allowing to the said Hutchinson $53 debt and costs 
forthwith, and plaintiff Cobbey have judgment against 
the said John B. Wright for $53 and costs and execution 
therefor. J. E. Farrrer, 

“ «Justice of the Peace. 

“ Third— Plaintiff alleges that no summons, nor no true 
garnishment, was ever served on him in any manner what- 
ever, nor did he ever, in person or by counsel, appear in 
any proceeding in said case or in the garnishment proceed- 
ing therein, or know anything about said order or judg- 
ment or pretended judgment unti] about the 29th day of 
October 1886; that he does not owe said Hutchinson or 
defendant any sum of money whatever, nor did he ever owe 
either of them any sum whatever, nor did he ever own or 
hold any contract that he would become indebted to said 
Hutchinson or liable to said Hutchinson in any sum what- 
ever, nor did he have any property in his possession or 
under his control belonging to said Hutchinson, 

“ Fourth—Plaintiff further says that afterwards, and on 
or about the day of October, 1886, the said defend- 
ant required a certified transcript of said proceeding and 
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order or judgment to be filed and spread upon the records 
of the district court in and for the district court of Gage 
county, Nebraska, and on the 15th day of October, A. D. 
1886, caused a further transcript thereof, certified by the 
clerk of the district court of Gage county, Nebraska, to be 
filed in the clerk’s office of Lancaster county and spread 
upon the records thereof; that the said defendant threat- 
ened and is about to enforce the collection of said order or 
judgment against this plaintiff, and unless prevented by a 
restraining order of this court execution will be issued 
thereon against this plaintiff and levied upon his property, 
hereinbefore described and set out, for the satisfaction of 
said pretended judgment, and thereby cause great and irre- 
parable injury to this plaintiff, and plaintiff alleges that he 
has no adequate remedy at law. 

“Fifth—Plaintiff alleges that the transcript of said 
judgment so as aforesaid filed in the district court of Lan- 
caster county, Nebraska, is a lien upon the said property, 
to-wit, lots 13, 14, 15, block 85, said lot 12, block 241, 
and said lots 10, 11, 12, in block 1, in J. O. Young’s East 
Lincoln, all in Lincoln, Lancaster county, Nebraska, and 
casts a cloud on the title thereof, impedes and hinders the 
transfer of sale of said real estate of this plaintiff, and 
deteriorates the value thereof. 

“ Sixth—That defendant neglects and refuses to relieve 
the said cloud upan the title of this plaintiff’s said real 
estate, and refuses and neglects to cancel said alleged and 
pretended judgment so as aforesaid filed in the district 
‘court of Lancaster county, Nebraska, against the property 
of this plaintiff, and threatens and is about to levy an exe- 
cution thereon to satisfy the said judgment so as aforesaid 
illegally and wrongfully obtained against this plaintiff in 
the said justice court of Gage county, Nebraska. 

“Seventh—That the action heretofore commenced by 
him in the court against Joseph E. Cobbey, Sr., defendant 
herein, in which plaintiff recovered judgment against said 
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defendant on the 29th day of June, 1888, has lately, to- 
wit, on the 1st day of April, A. D. 1890, been reversed 
by the supreme court of the state of Nebraska and the 
said action dismissed for the reason that the petition of this 
plaintiff in said action filed did not contain a description 
of the real estate of this plaintiff in the county of Lan- 
caster and state of Nebraska, and did not contain a com- 
plaint that the jndgment in question was a lien upon any 
special real estate of this plaintiff, and therefore holding that 
this court in said action had no jurisdiction and that the 
decree for the plaintiff was a nullity. And the plaintiff now 
comes and shows to the court, as heretofore alleged, that 
he is the owner and in possession of the real estate herein- 
before described, and that the judgment in question, here- 
inbefore alleged as filed in this court by said defendant 
Cobbey as a transcript from the courts of Gage county, 
Nebraska, is a cloud upon the title of plaintiff’s said real 
estate and is a lien in this county upon said real estate of 
this plaintiff, but illegally and wrongfully so, and in equity 
ought to be canceled of record.” 

The prayer is for an injunction to have said judgment 
set aside and the apparent liens on the plaintiff’s real estate 
declared of no effect. 

To this petition the defendant made a special appear- 
ance and objected to the jurisdiction of the court. The 
defendant’s objections were overruled, and as he made no 
further defense, an injunction was granted as prayed. The 
allegations of the petition are, therefore, for the purpose of 
the action, to be taken as true. It is true, therefore, that 
no summons or notice in garnishment was ever served on 
the plaintiff, and that he did not owe Hutchinson anything, 
and that said judgment was rendered without authority. 
These facts being admitted, the judgment is void and the 
decree of the court below is right. 

The defendant contends that the plaintiff’s relief should 
be restricted to the lands in Lancaster county and should 
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not be general. We think differently, however. If the 
judgment is void, it is the duty of the court to so declare, 
and render the plaintiff all the relief to which he is enti- 
tled in this action. The injunction, therefore, will apply 
to the entire judgment. The judgment of the court below 
is right and it is 

AFFIRMED, 


THE other judges concur, 


Ammi W. WRIGHT, APPELLANT, v. BArtoN & FuLLer 
ET AL., APPELLEES, 


[FILED JUNE 11, 1892.) 


1. Partnership: Firm DEBTS CHARGEABLE AGAINST A SURVIV- 
ING PARTNER. Where a debt has been contracted by a partner- 
ship in the firm name and one of the partners thereafter dies, the 
debt continues as a charge against the surviving partner, and it 
need not be filed as a charge against the estate of the deceased 
partner. 


2. 


Upon the facts proved, held, that the plaintiff 
was at least entitled to judgment for the amount of his claim, 
and such remedies as the law affords for its collect on. 


APPEAL from the district court for Gage county. Heard 
below before APrELGET, J. 


J. E. Cobbey (Wood & Joslin, of counsel), for appellant : 


Where the dissolution is by the death of a partner, a 
continuance of the business by the survivor with the old 
assets cannot avail to postpone the old debts to the new 
ones. (Benson v. Hla, 35 N. H., 402-420; Clements v. Jes- 
sup, 36 N. J. Eq., 569; Deveu v. Fowler, 2 Paige Ch. 
[N. ¥.], 400; Filley v. Phelps, 18 Conn., 294; Ex parte 
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Chuck, 8 Bing. [Eng.], 469.) Even if there had been 
new money added, and the new purchases» had been com- 
mingled with the old, the creditors of the old firm would 
be entitled to it all (Bates, Partnership, 986*, 991*, and 
cases cited); and equity will follow it, even into the hands 
of a third party, for this purpose. (Renfrow v. Pearce, 68 
Tl., 125; Hx parte Crowder, 2 Vern. [Eng.], 706; Bates, 
Part., sec. 825 and cases ; Caldwell v. Bloomington, 17 Neb., 
489.) Each partner has a lien upon the effects so that they 
may be applied primarily to the extinguishment of the 
partnership liabilities. (Warren v. Taylor, 60 Ala., 223; 
Till?e Case, 3 Neb., 261; Moore v. Huntington, 84 U.S., 
417; Janney v. Springer, 43 N. W. Rep. [Ia], 461; 
Schuster v. Rader, 22 Pac. Rep. [Colo.], 505; Colwell v. 
Bank, 15 Atl. Rep. [R. 1.], 80.) The rights of creditors 
of an insolvent firm, one of whose members is dead, will 
be protected, even against the administrator of the deceased 
member. (Banks v. Steele, 27 Neb., 138; Sherley v. Thom- 
asson, 1 8. W. Rep. [Ky.], 580; Brown v. Watson, 33 N. 
W. Rep. [Mich.], 493; Deeter v, Sillers, 102 Ind., 458.) 
Where a wife becomes a partner in place of her deceased 
husband, she will be held liable for his partnership debts. 
(Preusser v, Henshaw, 49 Ja., 41.) A surviving partner 
cannot make general purchases and charge the estate of the 
deceased partner therewith. (Oliver v. Forrester, 96 IIlL., 
315; Stewart v. Robinson, 2 N. Y. Sup., 309.) 


Hazlett, Bates & Le Hane, contra: 


The new contract between the incoming partner on be- 
half of the new firm and the appellant operated to extin- 
guish the old debt, and it became the obligations of the 
new debtor and constituted a novation of parties. (Millerd 
v. Thorn, 56 N. Y., 406; Parmalee v. Wiggenhorn, 6 Neb., 
322; Story, Partuership, 276, 277, 278; Waydell v. Luer, 
3 Denio [N. Y.], 410.) Ifthe plaintiff has been guilty of 
laches in the protection and collection of his claim, defend- 
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ants, who have in good faith sold goods to the new firm, 
and secured their claims by superior diligence, should not 
be made to suffer loss. (Jn re Birch, L. R. 27, Ch. Div. 
[Eng.], 622.) 


MAXWELL, Cu. J. 


This is an action upon a promissory note, of which the 
following is a copy: 


«$2,500. Fintuey, Nes., Sept. 5, 1885. 
‘‘Four months after date, I, we, or either of us, prom- 
ise to pay to A. W. Wright, or order, two thousand and 
five hundred dollars, for value received, negotiable and 
payable at the First National Bank, Saginaw, Mich., with 
interest at the rate of per cent per annum from date 
until paid; and the sureties and indorsers hereby waive 
notice of protest and notice of nou-payment hereof and 
guarantee the payment of this note at maturity or any 


time thereafter. Barton & FuLuEr.” 
The following payments are credited on the note: 

January 23, 1886, interest paid............cesseseeees. $59 80 
May 12, 1886, interest paid..........ssssecceseeressees 59 80 
September 13, 1886, interest paid .....ccesseseeeseeees 59 80 
January 8, 1887, interest paid........ccscssecsesceeceee 59 80 
May 7, 1887, interest paid ........ceccseceseecesensenens 59 80 
September 12, 1887, interest paid.........ccessesseees 59 80 
January 14, 1888, interest paid........,ececoecsseeeees 59 80 . 
May 19, 1888, interest paid........ sesaseeseaeussaasee 59 80 


The plaintiff also sought to have the note declared a 
first lien on the partnership property and for other relief. 
The defendants, in their answer, admit many of the alle- 
gations of the petition, but plead novation of the note and 
that the claims of other creditors are superior to that of 
the plaintiff. On the trial the court made special findings - 
and rendered judgment as follows: 

“Now on this 30th day of December, A. D. 1889, this 
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- cause came on to be heard at chambers, under the stipula- 
tion heretofore entered into in this case, and was sub- 
mitted to the court on the briefs of plaintiff and defend- 
ants, the petition of plaintiff, answer of the defendants, 
reply of plaintiffs, and the evidence, on consideration 
whereof the court finds generally for defendants. 

“2. Court finds that in May, 1885, George D. Barton 
and M. D. Fuller entered into copartnership for the pur- 
pose of carrying on the business of general merchandising 
at Filley, Nebraska, under the firm name of Barton & 
Faller. 

3. Court finds that on the 6th day of September, 1885, 
Barton & Fuller executed to plaintiff their promissory 
- note for $2,500, due in four months after date, and that 
the same has never been paid. 

“4, Court finds that on October 25, 1885, George D. 
Barton died. 

“5, Court finds that in December, 1885, the plaintiff 
had knowledge of the death of George D. Barton. 

“6, Court finds that. no application for letters of ad- 
ministration upon the estate of George D. Barton, de- 
ceased, was made until March 2, 1886, when application 
was made by the widow, Mina C. Barton, and letters of 
administration granted to her. 

“6. Court finds that an appraisement of the estate was 
made by the administratrix and filed in the office of the 
county judge, April 15, 1886. 

“7, The court finds that that part of the estate that was 
included in the firm business was never turned over to the 
administratrix by the surviving partner and that she never 
took possession of them as such administratrix. 

“8, Court finds that in April, 1886, Fuller, as surviv- 
ing partner of the firm of Barton & Fuller, sold an undi- 
vided half interest of the entire stock of Barton & Fuller 
to Mina C. Barton and that she took possession of the same 
as a partner, 
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“9, Court finds that the new firm of Barton & Fuller 
carried on the business from April, 1886 to May, 1888. 

“10. Court finds that Hargreaves Bros., J. H. Walker 
& Co., Consolidated Tank Line, Lasch Bros., Charles 
Harvey, Donald Bros. Wm. W. Kendall Boot & Shoe 
Company, Joy, Morton & Co., H. P. Lau, Root & White, 
Bouvie, Daniels & Goss, J. R. Voorhees, Elijah Filley, 
J. F. Kees, James Kerr, J. W. Wright, M. D. Fuller, 
Samuel Musselman, Englehart, Winning & Co., Jeopold 
Bros. & Co. are creditors of the firm of Barton & Fuller, 
composed of the firm of Mina C. Barton and M. D. 
Fuller. . 

“11. Court finds that the stock of goods mortgaged and 
taken possession of by defendants under the mortgage was 
the property of Barton & Fuller, Mina C. Barton and M. D, 
Fuller. It is therefore ordered and adjudged by the court 
that the temporary injunction allowed in this case July 7, 
1888, be, and the same is hereby, dissolved, and that this 
action be dismissed and that the defendants recover their 
costs herein taxed at $ A 

The testimony shows that in May, 1485, George D. Bar- 
ton and M. D. Fuller entered into partnership in the 
mercantile business at Filley, Nebraska; that the plaintiff, 
who wasa friend of Barton’s, loaned the defendants $2,500 
to put into their business; that the interest was paid as 
agreed upon until September 12, 1888 ; thaton the 28th day 
of October, 1888, Barton died intestate, leaving a widow, 
Mina C. Barton, and two children named Fannieand Nellie, 
both minors; that in the spring of 1886 letters of admin- 
istration were taken out by the widow, but no claims seem 
to have been presented against the estate, although upon 
this point the proof is very meager. In April, 1886, Mina 
C. Barton became a member of the firm of Barton & Ful- 
ler. The business, both before and after that event, seems 
to have heen conducted by Fuller alone. On the 22d of 
May, 1888, the firm of Barton & Fuller executed the 
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mortgages in question upon their stock of goods. Two 
days afterwards Mina Barton brought an action as guardian 
of Fannie and Nellie against Barton & Fuller, and the 
court, after ordering the payment of certain claims set out 
in the decree, ordered the payment of the balance to Fannie 
and Nellie Barton.’ The plaintiff was not a party to that 
suit. 

The proof also shows that the original debt was that 
of the firm, and that Fuller carried on the business after 
the death of Barton, as surviving member of the firm; that 
after Mrs. Barton became a member of the firm an attempt 
was made by the parties to execute a new note to the 
plaintiff and take up the one in suit; that the plaintiff was 
willing to extend the credit and permit a novation, but 
refused to take anew note; the debt, however, seems there- 
after to have been treated as that of the new firm. It also 
appears that there is some property of the firm which has 
passed into the hands of the minor children; that the debts 
for which the mortgages were executed were bona fide and 
should be paid. 

So far as we can judge by the record, the plaintiff has 
been very indulgent in not forcing the collection of his 
note before the mortgages in question were executed, and 
there is nothing to show that Mina C. Barton has acted in 
bad faith. So far as she is concerned there appears to be 
an inability to pay thedebt. She became a member of the 
firm, however, and as such assumed the debt in question. 
The debt being that of the firm, was a charge upon the 
firm assets, and was not a charge against the estate of 
Barton. The plaintiff is not debarred, therefore, by a 
failure to present the same as aclaim against the estate 
before invoking the aid of a court of equity; but the 
plaintiff must recover judgment and exhaust his remedy 
at law; when that is done he will be entitled to the ap- 
plication of any firm property not applied on other firm 
debts. The judgment of dismissal is, therefore, reversed, 
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but the liens of creditors as found by court affirmed, and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


H. H. BiopGert, APPELLANT, v. J. H. McMurtry er 
AL., APPELLEES, 


[FILED JUNE 11, 1892.] 


1, Review. Where the testimony is conflicting, and the judgment 
is not against the clear weight of evidence, it will not be set 
aside. 


2. Estoppel in Pais. Where one by his own words willfully 
causes another to believe in certain state of facts, as by stat- 
ing that he is not the owner of certain property, and thus in- 
duces him to act on such belief so as to alter his own previous 
position, as by purchasing the property, the former is concluded 
from afterwards averring against the latter a different state of 
things from what he then represented. 


APPEAL from the district court for Lancaster county. 
Heard below before Frexp, J. 


H. H. Blodgett, for appellant. 
J. R. Webster, and Harwood, Ames & Kelly, contra, 


MaxweELL, Cu. J. 


The plaintiff brought an action against the defendants 
in the district court of Lancaster county, the cause of ac- 
tion being set forth in the second amended petition as 
follows: 

‘‘ That on or about the 3d day of January, 1876, the de- 
fendants James H. McMurtry and Amanda E. McMurtry 
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did bargain and sell to plaintiff for a valuable consideration 
the following land, to-wit: Beginning 100 feet east and 100 
feet south of the southeast corner of block 12 of Lavender’s 
addition to the city of Lincoln, Lancaster county, Ne- 
braska, thence east 300 feet, thence south 300 feet, thence 
west 150 feet, thence north 150 feet, thence west 150 feet, 
thence north 150 feet, to the place of beginning, being a 
part of the east one-half of the northwest one-quarter of 
section 25, town 10, range 6 east, in Lancaster county, 
Nebraska; and said McMurtrys were the owners of said 
land, and, at the plaintiff’s instance and request, did make, 
execute, and deliver a deed of said land to E. Mary 
Gregory and conveyed said land to said E, Mary Gregory 
as trustee for plaintiff. And it was agreed by and between 
the plaintiff and the defendants McMurtrys and Gregorys 
that said E. Mary Gregory was to convey said land to 
plaintiff at any time said plaintiff might request, plaintiff 
having paid the purchase price of said land, and said 
Gregorys have often been requested to convey said land 
to this plaintiff, but have at all times refused and still re- 
fuse so to convey said land to said plaintiff. And said 
deed of conveyance to E. Mary Gregory has never been 
filed for record upon the county records of Lancaster 
county, Nebraska, but was lost and could not be found 
until about the time of commencing of this action and affi- 
ant did not know and could not find out the description of 
said land until he found said lost deed. 

“And afterwards defendants Charles T. Boggs and W. 
W. Holmes platted a part of said land and named it Boggs 
& Holmes’s addition to the city of Lincoln, Nebraska, it 
being lots 50, 51, 52, 53, 54, and 55 of said Boggs & 
Holmes’s addition, and afterwards the defendants McMur- 
trys, on or about the Ist day of March, 1887, did unlaw- 
fully bargain, sell, and convey, for valuable consideration 
lots 50 and 51 of said Boggs & Holmes’s addition to 
Charles T. Boggs and W. W. Holmes without the knowl- 
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edge or consent of plaintiff, and converted the money to 
his own use, and after the said bargain and sale of said 
Jand to plaintiff as aforesaid, and after said Boggs & 
Holmes’s addition was platted as a part of said land, the 
balance of said land was platted as McMurtry’s addition to 
the city of Lincoln, Lancaster county, Nebraska, and con- 
sists of lots 11, 12, 13, 14, 15, 16, and 17 of block 2 of 
said MeMurtry’s addition. 

“And said McMurtry and wife have unlawfully sold a 
part of said land and lots, the exact ones of which plaintiff 
is unable to learn, but which were so sold without the plaint- 
iff’s knowledge and consent and which said lots were rea- 
sonably worth when so sold for the sum of $1,000 for each 
lot, and John S. Gregory and wife, E. Mary Gregory, and 
W. W. Holmes and wife, Emma H. Holmes, Chas. T. 
Boggs and wife, Mary E. Boggs, M. H. Comstock and 
wife, Josa T. Comstock, and Frauk Hamon, defendants, 
claim an estate or interest in said lands adverse to this 
plaintiff’s right, bnt whatever interest or claim they have 
is subsequent and inferior to plaintiff’s. 

“ Plaintiff prays that the defendants may be compelled 
to show their interest and that the same may be adjudged 
null and void and that the plaintiff’s title be quieted 
against them, and for such other and further relief as the 
plaintiff is entitled to.” 

To this petition Holmes & Boggs filed an answer, in 
which they deny, first, the facts stated in the petition, ex- 
cept that they purchased lots 51 and 52, in Boggs & 
Holmes’s addition, from John S. Gregory and received a 
deed therefor of E. Mary Gregory, etc.; second, alleged 
that prior to said purchase they applied to the plaintiff for 
information as to his claim on the lots and that he dis- 
claimed any interest therein, and relying upon such state- 
ments they purchased the lots in question ; third, McMurtry 
in his answer denies all the facts stated in the petition, 
pleads adverse possession for more than ten years, disclaims 
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title to any other lots in Boggs & Holmes’s addition except 
51 and 52. 

On the trial of the cause the court found the issues in 
favor of the defendants and dismissed the action. 

The theory of the plaintiff is that about the year 1875 
he purchased the property in question and had the deed 
taken in the name of E. Mary Gregory. He states in his 
testimony, in substance, that lie had this done for conven- 
ience in making transfers and to save expense, as he in- 
tended to sell the property and McMurtry and Gregory 
possessed an abstract title. It appears that judgment had 
been rendered in the district court of Lancaster county 
against John 8. Gregory and wife which would be a lien 
upon any real estate standing in their names, while no 
judgment seems to have been recovered against the plaintiff 
to have become such lien. It also appears that Mr. Holmes, 
before purchasing lots 51 and 52 of E. Mary Gregory, 
called upon the plaintiff and informed him that John S. 
Gregory had told him that the plaintiff claimed an interest 
in the Boggs lots. The plaintiff then said to Holmes, in 
substance, that he possessed no lots in that locality, where- 
upon Holmes purchased the same, paying $900 therefor. 
The plaintiff contends that this does not estop him from 
‘claiming the above lots. We think differently, however. 
The rule is, where one by his own words or conduct will- 
fully causes another to believe in a certain state of facts, as 
that he is not the owner of certain property, and thereby 
induces him to act on that belief so as to alter his own po- 
sition, as by purchasing the same, the former is concluded 
from averring against the latter a different state of facts 
from that represented. (Grant v. Cropsey, 8 Neb., 205; 
Newman v. Mueller, 16 Id., 523; Betis v. Sims, 25 Id., 166; 
St. Louis, etc., Co. v. Meyer, 31 Id., 543; Pickard v. Sears, 
33 Eng. C. R., 257; Davis v. Handy, 37 N. H., 65.) 

Second—The testimony fails to establish a trust in a 
clear, unequivocal manner. McMurtry denies this in toto, 

53 
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both in his pleadings and testimony, and there are matters 
connected with the testimony introduced on behalf of the 
plaintiff that are not satisfactorily explained and leave the 
creation of the alleged trust in doubt. It is sufficient to 
say that the judgment is not clearly against the weight of 
evidence and therefore must be sustained. The judgment 
is therefore 
AFFIRMED, 


THE other judges concur. 


Wiwverr L. Irish, APPELLANT, Vv. JoHN F, O’Han- 
LON ET AL., APPELLEES. 


(FILED JuNE 11, 1892.] 


Mechanics’ Liens: FoRECLOsSURE. One A. being owner of four 
lots in a body in the city of O., in February, 1889, placed them 
in the hands of F.,a real estate agent, for sale at $600 each, 
one-fourth cash, one of the conditions being that the pur- 
chaser should erect a house upon the lot purchased. F., on 
February 14, 1889, sold a lot to O’H. for $600, one-fourth to be 
paid as soon as a loan thereon could be effected. O’H., with 
the assent of the agent, thereupon entered into possession and 
commenced the erection of a story-and-a-half house. In March 
of that year A. was advised of the sale and wrote a letter to 
O’H., urging him to complete the contract as soon as possible. 
This letter was sent through the mail and returned to the 
writer, A. waited through March, April, May, and to Jone 10 of 
that year before calling upon O’H. The house was then nearly 
completed. O’H. then informed A. that by reason of a misun- 
derstandiug with the material-men and others he did not know 
as be conld use the lot. A. thereupon took possession of the 
house, finishing the same, erecting fences, outhouses, etc., at an 
expense of $100. Inan action to foreclose mechanics’ liens on 
the house, Aeld, that A., within thirty days, may elect to pay 
the amount due on such liens, but in case of his neglect or re- 
fusal to do so, areferee wil] be appointed to ascertain the amount 
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thereof, together with the rental value of the premises, less in- 
surance and taxes paid, and report the same to the court, and 
upon the confirmation of the report the premises will be or- 
dered sold, and out of the proceeds A. will be paid $700, less 
the rental value of the premises, with interest, and out of the 
remainder the lien-holders shall be paid pro rata the amount of 
their respective claims, the balance, if any, to be paid to O’H. 


APPEAL from the district court for Douglas county. 
Heard below before WaKELEY, J. 


Winfield S. Strawn, for appellant, cited: Webster v. 
Wray, 17 Neb., 579; Lorton v. Russell, 27 Id., 372; 
Levy v. Bank, Id., 557; Irish v. Lundin, 28 Id., 84; 
Millsap v. Ball, 30 Id., 728. 


Isaac Adams, contra, cited: Nichols v. Williams, 22 N. 
J. Eq., 63; Riley v. Farnsworth, 116 Mass., 223; Schmel- 
ing v. Kriese, 45 Wis., 325; Stadleman v. Fitzgerald, 14 
Neb., 290; Bissell v. Terry, 69 Ill., 190; Bosseau v. 
O’Brien, 4 Bis. [U. 8.], 395. 


Maxwe.t, Cu. J. 


In February, 1889, Isaac Adams was possessed of lot 
18, in block 7, Central Park addition to the city of Omaha. 
He seems to have been the owner of four lots in a body, 
including the one in question, in that addition, and seems 
to have been anxious to sell one or more of them to parties 
who would erect buildings thereon. He placed the lots 
for sale with one French, a real estate agent, who on the 
14th of February, 1889, sold the lot described above to 
John F, O’Hanlon for the sum of $600, of which $150 
was to be paid when a loan could be effected on the prop- 
erty, and the balance was to be secured by a second mort- 
gage on the property, it being agreed that Mr, O’Hanlon 
might execute a first mortgage thereon to procure funds to 
pay for the building, etc., which he was about to erect. 
The- details of the amount of this first mortgage do not 
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appear to have been entered into, nor the length of time 
the second mortgage should run, nor was the rate of inter- 
est mentioned. Nevertheless, Mr. French sold the lot in 
question to Mr. O’Hanlon and put him in possession, and 
O’Hanlon thereupon commenced the erection of a story- 
and-a-half house on the lot, and the plaintiff furnished the 
material for the erection of the same, and Frederick Lind- 
horst, Kier & Bendorf, Abram 8. Joseph, and Milton 
S. Roys also claim a lien for services and material for the 
erection of said house. From some cause, which does not 
clearly appear, O’Hanlon was unable to effect a loan on the 
property, and Mr. Adams was very anxious to obtain the 
first payment, and visited him on the lot in question and 
claims to have been very much surprised to find adwelling 
erected on said lot and nearly finished. 

Mr. Adams testifies that Mr. French informed him of 
the sale to Mr. O’Hanlon in March, 1889; that about a 
month afterward, he told Mr. French “in order to hurry 
the matter up I would write him (O’Hanlon) a letter 
which he could show O’Hanlon, urging O’Hanlon to close 
the deal.” The letter was sent through the postoffice, but 
was returned tothe writer. About the 10th of June, 1889, 
Mr. Adams went to the lot in question to find Mr. O’Han- 
lon. He found the gentleman in question and he informed 
him that through a misunderstanding with the party who 
had furnished the material for the house he had got into 
difficulty and did not know whether he could do anything 
with the lot or not. Mr. Adams thereupon took posses- 
sion of the house. It was nearly completed, although 
Mr. Adams claims to have paid $100 to finish the house 
and build a fence around the lot, building outhouses, ete. 

On the trial of the cause the court found the issues in 
favor of Adams and dismissed the case. The action was 
brought to recover a judgment against O’Hanlon and to 
foreclose mechanics’ liens on his interest in the property. 
The parties were entitled at least to judgment against 


VoL. 3+] JANUARY TERM, 1892. 789 


Irish v. O'Hanlon. 


O’Hanlon for the amount due them. They were also en- 
titled to mechanics’ liens upon the interest of O’ Hanlon in 
the property. 

It appears from Mr. Adams’s own testimony that he 
placed this property in the hands of Mr. French for sale 
at $600, and promised him $30 to effect a sale at that price. 
He does not seem to have been very particular about the 
terms of payment of the residue, so that he was paid one- 
fourth in cash. In March of that year he was advised 
that a sale had been made. He raised no objections, but 
practically affirmed the sale by writing a letter to Mr. 
O’ Hanlon, urging him to complete the purchase apparently 
by making the first payment. 

There is testimony in the record tending to show that 
the loan could not be obtained until the house was erected. 
Mr. Adams waited through March, April, May, and to the 
10th of June, 1889, before calling upon Mr. O’Hanlon or 
visiting the lot, and even then, so far as we can see, it was 
for the purpose of receiving or making arrangements to 
receive the first payment. He had been apprised some time 
before that Mr. O’Hanlon was building on the lot, and 
this necessarily would be attended with the liability to 
mechanics’ liens. We do not care to comment on the tes- 
timony at length. 

Mr. O’Hanlon was not a wrong-doer in a legal sense. 
He was lawfully in possession, and the material-men and 
others could acquire a valid lien on the building at least. 
The judgment of the district court is reversed, and Mr. 
Adams will have leave within thirty days to elect to pay 
the mechanics’ liens set forth in the pleadings. In case of 
his neglect or refusal to do so within the time stated, the 
cause will be referred to to take testimony and 
state an account as to the rents of said dwelling house, less 
the insurance and taxes, and report the same to this court, 
and upon the confirmation of such report the property will 
be ordered sold, and out of the proceeds thereof will be 
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paid, first, the sum of $700, less the rents as aforesaid, 
with lawful interest thereon; second, the remainder of said 
proceeds to be applied pro rata among the several lien- 
holders; the balance, if any, to be paid to Mr. O’Hanlon.* 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


W. W. Mace ET AL, APPELLANTS, V. JoHN B. Heatu 


ET AL., APPELLEES. 


[FILED June 11, 1892.] 


Exemptions: GARNISHMENT: VOLUNTARY PayMeNT. In an 


action to enjoinan execution upon the ground that the judgment 
dehtor had been garnished in a proceeding after judgment, and 
had paid the amount owing the judgment creditor into court in 
pursuance of its orders, the jadgment creditor was the head of a 
family and insolvent, of which facts the judgment debtor did 
not deny that he was aware, and that the judgment in question 
‘was exempt property if so claimed, but the debtor in his answers 
in garnishment failed to state auy of these facts, held, that 
he had not made a full disclosure—in effect, had not acted in 
good faith with the creditor, and on 4 claim by the latter that 
the judgment was exempt, the payment of the money into court 
is no protection. 


Motion for rehearing of case reported 30 Neb., 629. 


John P. Breen, for the motion, cited: Albrecht v. Treit- 
achke, 17 Neb., 206; Turner v. R. Co., 19 Id., 241; Con- 
ley v. Chileote, 25 O. St., 320; Moore v. R. Co., 43 Ia., 


385 


; Wilson v. Burney, 8 Neb., 39; C, B.& Q. BR. Coy 


Moore, 31 Id., 629. 


* Modified July 1, 1892, soas to give Isaac Adams preference for 
$150 and interest; $450 and interest to be subject to liens of mechan- 
ics’ lien-holders; $100 to prorate with mechanics’ liens. 
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MAXWELL, Cu. J. 


A motion for a rehearing has been filed in this case on 
behalf of the plaintiff. In the brief accompanying the 
motion it is earnestly insisted that the decision of the 
court below was placed upon the ground that a judgment 
was not subject to garnishment, and not upon the ground 
that the property was exempt. We have no means of 
knowing whether the court below placed its decision upon 
the grounds stated or not, although the capable judge, be- 
fore whom the case was tried, probably did not find it nec- 
essary to consider more than the first ground set forth, 
But whether he did or not is immaterial. This court does 
not find it necessary to go into a consideration of the second 
question. The attorneys also grow eloquent over the in- 
nocence of their client in the garnishment proceedings. In 
the brief for a rehearing it is said: “I humbly confess 
that I had supposed that it was settled in the case of Turner 
v. Sioux City & Pacific R. Co., 19 Neb., 241, that where 
a garnishee disclosed in his answer all he knows at the time 
of answering concerning his indebtedness to the attached 
debtor, and ail his relations to him and all he knows about 
his condition, then the law will protect him. It is said in that 
case: ‘ Nor is it alleged that the defendant had any knowledge - 
that the plaintiff herein was the head of a family when the 
answer in garnishment was made.’ It is not alleged in the 
answer in the case, nor is it anywhere attempted to be 
proven, that at the time the answers in garnishment were 
made in the first two instances that plaintiffs knew, or had 
any reason to know, that Heath was a married man or the 
head of a family, or that he desired to claim or could claim 
this money as exempt. And in that same case, and by the 
same justice who writes the opinion in this case, I find this 
language: ‘ Where the employe is the head of a family, and 
not more than sixty days’ wages are due him for his serv- 
ices, it is the duty of the garnishee to set up these facts 
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in his answer in garnishment. And no doubt where the 
garnishee is aware of these facts and fails to set them up in 
his answer, facts which show that the money held by him is 
not subject to garnishment, and the proceedings are ex parte, 
the payment of the money into court in pursuance of am 
order thereof will not constitute a defense in an action by 
the employe to recover the same, because it is the duty of 
the garnishee to state all the facts known to him that would 
affect the right of the creditor to recover. The garnishee, 
however, may not be aware at the time the answer is filed 
that the debtor is the head of a family, and therefore would 
not be answerable for a failure to allege that fact.’ A fun- 
damental principal of law has been stated here which the 
writer has never heard questioned or doubted until the 
opinion in this case was filed. In Conley v. Chilcote, 25 
O: St., 320, and in Moore v. R. Co., 43 Ta., 385, the same 
principle is announced. Doubtless many cases may be 
found where the garnishee, knowing the money to be ex- 
empt, failed and neglected to disclose that fact in his answer, 
and was therefore held liable, notwithstanding payment om 
his answer, because of his neglect and failure to disclose 
fully ; but I say firmly, and without fear of successful con- 
tradiction, that no case can be found where the garnishice 
disclosed fully in his answer all he knew at the time re- 
specting the debt and the debtor and was still held liable 
for a second payment because he did not fortify himself 
with additional knowledge and make search for new facts 
touching the condition of the attached creditor.” 

It is very evident that the plaintiff misapprehends the 
decision of the court. The mild language used in charac- 
terizing the transaction is assumed as a basis for holding 
Mace up as an innocent garnishee and entitled to protection. 
If the case presented shows him to be such, then his rights 
to protection, provided a judgment is subject to garnish- 
ment, are undoubted. In the conclusion we have reached 
it is unnecessary to consider the second proposition. But 
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‘suppose the judgment was subject to garnishment, does the 
case presented by the record show good faith on the part of 
Mace? 

it may be well to look at the original cause of action in 
order to understand the nature of the judgment. The 
record in that case shows that prior to May 3, 1887, 
Heath had been engaged in the feed business in Omaha; 
that at that time he sold out to Mace & Clement for the 
sum of $1,008; of this sum, $400 was paid in cash and 
two notes were given, each for the sum of $304. Heath 
was compelled to bring suit upon both of these notes, al- 
though no defense was set up against the notes themselves. 
It is true a counter-claim was pleaded, which was not al- 
lowed, and a set off of $139.60, which the plaintiffs herein 
claimed to have purchased before the bringing of the suit. 
and which seems to have been allowed. ‘There was also a 
charge of alteration of the notes, which was not sustained, 
The defense in that case was so trivial that had our law 
permitted the imposition of a penalty in the form of an 
increased judgment it should have been done in that. 
The opinion affirming the judgment was filed October 28, 
1890. Under the rules of the court no mandate can issue 
until after forty days, unless by a special order of the 
court; so that either party may have an opportunity to 
present objections to the judgment by way of a motion 
for a rehearing. Therefore, in the absence of an order to 
the contrary, the case is not remanded to the district court 
until the expiration of forty days, and no execution can 
be issued on the judgment until after that time; in fact 
the judgment does not take effect until forty days from 
the time the opinion is filed, unless by a special order of 
the court. Yet we find that on the 17th day of Novem- 
ber, 1890, Mr. Mace was served with summons in gar- 
nishment and four days thereafter he paid into the court, 
as he claims, the sum of $236.86 on the garnishment. On 
the 29th of the same month he claims to have been served 
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with summons in garnishment in a second suit, and four 
days thereafter, viz., on the 3d day of December, 1890, he 
claims to have paid into justice court the sum of $63.10. 
He also claims to have paid as garnishee to the justice 
for Thomas Swift the sum of $23.76, the date of which 
does not appear, but evidently before the issuing of the 
mandate. In consequence of the protracted litigation 
Heath was compelled to prosecute his case through the 
several courts of the state and his attorneys charged 
him $250 for their services and filed a claim for a lien for 
that amount which Mace paid. Thus Mace was satisfied 
with the judgment in this court and made no complaint - 
as to the same, but before it could be available to Heath 
he had promptly paid the same in answer to summons 
in garnishment. If in promptly paying this money he 
acted in good faith, no doubt he will be protected. Does 
the case made by him in the petition show such good faith? 
It must not be forgotten that this is an action to enjoin 
the execution issued by Heath, in effect the judgment 
obtained by him upon the ground that the plaintiff has 
satisfied the same. A copy of the petition is set out 
in the former opinion. It will be observed that a large 
part of that petition is composed of allegations as to the 
garnishment proceedings. None of the answers in garnish- 
ments or the substance thereof are set out, so that we have 
his naked allegations that he acted in good faith without 
any facts to support it. It will be observed, too, that he 
does not allege in his petition that he did not know that 
Heath was the head of a family and that the property in 
question was exempt, or that Heath would have claimed it 
as such had he been aware of these proceedings by which 
it was sought to deprive him of the benefit of the exemp- 
tion law. In his affidavit in the case, and which, by stip- 
ulation, is part of the evidence in the case, Mace swears: 
“That when he was summoned and made answer in the 
H. J. Rolfs case, mentioned in the petition, he did not 
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know, had not heard, and had no reason to believe or sup- 
pose that the said Heath claimed, or desired to claim, the 
money in affiant’s hands exempt from garnishment under 
the exemption laws. Affiant further says that when he 
was summoned and answered in the John P. Davis case, 
mentioned in the petition, he had not heard, did not know, 
and had no reason to suppose or believe that the said Heath 
claimed, or desired to claim, that the money in affiant’s 
hands was exempt from garnishment under the exemption 
laws of this state, but affiant says on the contrary that he 
had believed, and had good reason to believe, that said 
money was not exempt to said Heath; that he knew it was 
not wages earned by said Heath, and that he had heard 
and believed that said Heath had collected quite a large 
sum of money from insurance companies in Omaha shortly 
prior to affiant’s making answer to these garnishment cases.” 
He also swears: “ That in all his answers as garnishee he 
acted in the utmost good faith for the said Heath; that he 
did not counsel, aid, or advise any of the several garnish- 
ment proceedings against him, but that it is true that many 
of the judgment creditors of said Heath had inquired of 
affiant about the progress and condition of the said case 
of Heath v. Mace et al. while the same was yet pend- 
ing and undetermined in the supreme court.” In his 
petition for an injunction he alleges: “That the said 
John B, Heath is insolvent and has no property subject 
to execution and is entirely unable to respond in dam- 
ages to these plaintiffs which would be occasioned to 
them by the wrongful enforcement and levy under said 
execution upon their property and a re-collection of the 
aforesaid judgment under said execution.” Thus, taking 
his sworn statements together, he knew that Heath was in- 
solvent; in other words, had not property to pay his debts. 
By his failure to negative the fact he, in effect, admits that 
he knew Heath was the head of a family, and that the 
property in question was exempt, yet it nowhere appears 
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that he disclosed these facts in his answers in garnishment, 
Weare left to infer that he informed the creditors of Heath 
that he was indebted on the judgment. This was told to 
them apparently to enable them to obtain the avails of the | 
judgment without giving the debtor an opportunity to 
claim the exemption. Now let us apply the rule stated in 
Turner v. 8. C. & P. R.. Co ., 19 Neb., 247, that “where 
the garnishee is aware of these facts and fails to set them 
up in his answer—facts which show that the money held 
by him is not subject to garnishment and the proceedings 
are ex parte, the payment of the money into court in pur- 
suance of an order thereof will not constitute a defense in 
an action by the employe to recover the same, because it is 
the duty of the garnishee to state all the facts known to 
him that would affect the right of the creditor to recover.” 
It must not be forgotten that the alleged garnishee in this 
case is a defeated judgment debtor, who, so far as appears, 
has resorted to every means in his power to prevent the 
payment of the money to his creditor. It does appear that 
he did not make a full disclosure of facts within his per- 
sonal knowledge when he answered as garnishee, and the 
rule as stated in Turner v. 8. C. & P. R. Co., supra, copied 
above, is directly applicable. The petition wholly fails to 
state a case for equitable relief, and the proof is no stronger 
than the petition. The motion for rehearing is 


OVERRULED. 


TuHE other judges concur. 
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M. R. Martin v. W. B. JOHNSTON ET AL. 
[FILED JuNE 11, 1892. | 


Negotiable Instruments: BoNA FIDE PURCHASER. A prom- 
issory note was given to an agent for a windmill. The agent 
indorsed the note and transferred it to the windmill company 
to be applied on his general account. The company afterwards 
transferred it to its general agent, who took it in satisfaction of 
a debt, paying the full value thereof. The windmill proved de- 
fective. Held, That the testimony tended to show that the 
plaintiff was a bona fide purchaser of the note for value before 
maturity and without notice, and that the most that could be 
said of the proof impugning his right was that it raised a gus- 
picion of bad faith, but was wholly insufficient to found a ver- 
dict for the defendant upon. : 


Error to the district court for Nemaha county. Tried 
beluw before APPELGET, J. 


G. B. Beveridge, for plaintiff in error, cited: State Natl. 
Bank v. Haylen, 14 Neb., 480; Lowe v. Higgenbotham, 13 
Pac. Rep. [Kan.], 790; Hawkins v. Wilson, 32 N. W. Rep. 
{Ia.], 416; Harrison v, Baker, 15 Neb., 43; Simpson v. 
Armstrong, 20 Id., 512; Dunbier v. Day, 12 Id., 597; 
Juergens v. Thorn, 40 N. W. Rep. [Minn.], 559; Erben 
v. Lorrillard, 19 N. Y., 302; Furst v. R. Co., 72 N. Y., 
546; Miller v. Ottaway, 45 N. W. Rep. [Mich.], 666; 
Davis v. McCready, 72 Am. Dec. [N. Y.], 462; Koehler 
v. Dodge, 31 Neb., 328; Roberts v, Lane, 18 Am. Dec. 
[Me.], 242; Dobbins v. Oberman, 17 Neb., 166; Heard 
v, Bank, 8 Id., 15; Magee v. Badger, 34 N. Y., 247; 
Lake v. Reed, 4 Am. Rep. [Ia.], 210; Chapman v. Rose, 
15 Am. Dee. [N. Y.], 401; Phelan v. Moss, 5 Am. Dee. 
[Pa.], 402; Miller v. Filley, 12 Am. Dec. [Mich.], 306; 
Helms v. Douglas, 45 N. W. Rep. [Mich.], 1009; MW. Y. 
Tron Mines v. Bank, 6 Id., 823; Belmont Bank v. Hoge, 
35 N. Y., 65; Murray v. Lardner, 2 Wall. [U. S.], 110; 
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Merchants Bank v. McClelland, 13 Pac. Rep. [Colo.], 723; 
National Bank of Republic v. Young, 7 Atl. Rep. [N. J.], 
488; Davis v. Seeley, 38 N. W. Rep. [Mich.], 901; Johnson 
vo. Way, 27 O. St., 381; Smith v. Livingston, 111 Mass., 345. 


W. H. Kelligar, and Stull & Edwards, contra, cited: 
Dobbins v. Oberman, 17 Neb., 163. 


MaxweEL., Cu. J. 


This is an action upon a promissory note as follows: 
O85, Ausurn, NEs., Nov. 20, 1889. 
“Ten months after date; for value received, we, or either 
of us, promise to pay to the order of Geo. Hays eighty-five 
dollars, with interest at the rate of ten per cent per annum, 
' payable annually from date until paid; should any of said 
‘interest not be paid when due, it shall bear interest at the 
rate of ten per cent per annum from the time the same be- 
comes due. Negotiable and payable at the First National 
Bank of Auburn, Neb. 
“P, O, address, Howe, Neb. 
“No. 748. Due Sept. 20, 90. 
“W. B. Jounston.” 
The note contained the following indorsement: 
“Nov. 21, 1889. 
“T hereby guarantee the payment of the within note 
and waive protest. G. W. Hays.” 
Hays was the agent at Aubnrn of the Duplex Wind- 
mill Company, and sold a windmill of that company to 
Johnston for $85. Upon receiving the note he indorsed 
the same as above, and sent it to the windmill company 
and was credited the amount thereof on his general ac- 
count. There appears to have been some defect in the mill 
and Mr. Hays repaired it a number of times. The diffi- 
culty appears to have been the tendency in either a light 
or strong wind to be thrown out of gear. In a strong 
wind it was frequently thrown out so violently as to break 
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some of the small rods, Whether the defect was in the 
machine itself or in the manner of putting it together does 
not appear; nor is the proof as to the complaints made 
to the company very satisfactory. Mr. Hays testifies that 
he notified the company that the mill was not working 
properly, but the exact character of the notices, or the 
times they were sent, does not appear. Johnston did not 
notify the company directly until he had torn the mill 
down. He places the time the latter part of January, 1890, 
but cannot fix the date. No attempt was made to procure 
a copy of the letter sent, so that his proof depends upon 
mere recollection. On the part of the windmill company 
it is testified positively that the letter from Johnston was 
received March 20, 1890; that on the 17th of that month 
they had transferred the note to the plaintiff. The proof 
tends to show that the plaintiff is a bona fide purchaser of 
the note for its face value before maturity and without 
notice. In his testimony he states in detail that he took 
the note in settlement of royalties due him from the com- 
pany for his patent in feed grinders, but not connected with 
a windmill like that sold to Johnston, and in this he is cor- 
roborated by several other witnesses. The testimony also 
shows that he had been general agent of the company for 
several years, but this proof was not connected in any man- 
ner with the defect in the mill in question. The most that 
can be said of the proof to impugn the plaintiff’s right of 
recovery is that it raises a suspicion that he may have 
known of the defects in the machine, but is wholly insuffi- 
cient to found a verdict upon. The company is bound by 
its warranty and must comply therewith or suffer the con- 
sequence, but the plaintiff is entitled to recover on the note 
in question. The judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Henry Sr. Fecrx v. Georare L. GREEN, 
{FILED June 11, 1892,] 


1. Review: Evidence examined, and is sufficient to sustain the 
verdict. 


2. Pleading: GENERAL DenraL: EvipENcE. Under a general 
denial the proof is restricted to sustaining or controverting the 
facts stated in the petition. If the defendant desires to prove 
any affirmative matter of defense he must plead it in his answer. 

3. Instructions held to be warranted by the testimony. 

0 
Error to the district court for Douglas county. Tried 
below before HoPpewrE.t, J. 


John P, Breen, for plaintiff in error, 


Schomp & Corson, contra, 

é 

MaxweELtu, Cu. J. 

This action was brought by the defendant in error to re- 
cover commissions for the sale of certain real estate in the 
city of Omaha. The defendant below (plaintiff in error) 
answered the petition by a general denial. On the trial of 
the cause the jury returned a verdict in favor of the defend- 
ant in error for the sum of $695.48, upon which judgment 
was rendered. ‘ 

The first objection of the plaintiff in error-is that the 
verdict is not sustained by the evidence. 

The testimony shows that the property in dispute is 
situated on the corner of Twenty-seventh and Burt streets 
in the city of Omaha; that the plaintiff in error had pur- 
chased it in the spring of 1889, and was anxious to sell; 
that he placed the property in the hands of the defendant 
in error to sell. The plaintiff in error alleges that the 
property was placed in the defendant in error’s hands forthe 


Vou. 34] JANUARY TERM, 1892. 801 
St. Felix v: Green. 


sole purpose of endeavoring to sell it to Andrew Traynor, 
who it was supposed desired the property, as several of his 
wife’s relatives resided near there. On behalf of the defend- 
ant in error it is claimed that the property was placed in his 
bands for sale to any person; that he called upon Mr, 
Traynor three times, but was unable to effect a sale, al- 
though not wholly refused ; that one of the conversations 
with Traynor in regard to the property was in the pres- 
ence of Mrs. Traynor, etc. The testimony shows that 
some three or four weeks after the property was placed 
in the hands of the defendant in error, Mrs. Traynor 
called at his office, as she says, for the purpose of renting 
the property. The defendant in error was not in his office 
and she left a card. She was assured by the person in the 
office that the defendant in error would be present soon. 
She thereupon left the office for some time and upon return- 
ing found that the defendant in error had not arrived. 
While waiting for his return the plaintiff in error came in 
and the result was that Mrs. Traynor purchased the prop- 
erty subject to the approval of her husband. The plaint- 
iff in error in his testimony in regard to this transaction 
is as follows: 

A. Mrs. Traynor, she was sitting in the office of Mr. 
Green, and when I came, she said, ‘‘ You are just the gen- 
tleman I want to see,” she said, ‘about your property,” she 
says, “about renting or buying.” I says, “ We will talk 
about buying.” She said, “I have a piece of property 
that I own, it is my own.” She says, “I will trade you 
that piece of property for yours.” I says, “‘ Where is your 
property, Mrs. Traynor?” She said, “On Pacific and 
Ninth, on the corner.” I says, “ That is the property Mr. 
Shanklin used to own.” She said, “ Yes.” I says, “I 
am well acquainted with that property; I have been there 
thousands of times.” I says, “That is a fine piece of 
property; I wish I owned it.” I says, “What do you 
ask for that property, Mrs, Traynor?” She said, $15,000.” 

54 
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I says, “It is very cheap.” I says, “If you put your 
property at $15,000, that property, I will put mine at 
$24,000, and I will come down on mine $1,000, because 
I think your property is cheap.” Says I, “I have a mort- 
gage on mine of $8,000 and $15,000 is $23,000 and you 
will have only $1,000 to give me.” “ Well,” she said, 
“that is fair.’ She says, “I guess we will trade, but,’ 
she says, “I shall wait for my husband.” Says I, “ Yes, 
certainly.” 

From this testimony it seems that he estimated the prop- 
erty which Mrs, Traynor proposed to exchange at more 
than $15,000, and therefore made a corresponding reduc- 
tion in the price of his property. Taking all the testi- 
mony, in our view it tends to show an employment of the 
defendant in error by the plaintiff in error to effect a sale 
of the property in question, and the jury would be war- 
ranted in finding that he was instrumental in bringing 
about the transfer. . 

2. Objection is made to the exclusion of the testimony 
of Calista Johnson, who, it is alleged, would have testified 
that she induced Mrs, Traynor to purchase the property in 
controversy. This testimony was properly excluded. The 
answer is a general denial, and under such an answer no 
affirmative matter of defense can be proved. 

3. It is claimed that the court erred in giving the fol- 
lowing instruction: “It is conceded and undisputed that 
the defendant (St. Felix) called the attention of plaintiff to 
Mr. Traynor as a possible purchaser of the property in 
question. Now if you believe from a consideration of all 
the evidence that the sale to Mrs. Traynor was brought 
about or resulted from the efforts of plaintiff and because 
of any negotiations on his part, with either Mrs, Traynor 
or her husband, had previous to the time of such sale and 
while the property was still in the hands of plaintiff for 
sale, then the plaintiff would be entitled to recover in this 
action, and your verdict should be for the plaintiff for the 
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full amount claimed, to-wit, $625, with interest at sever 
per cent from 29th of June, 1889, to the 1st day of this 
term of court, February 9, 1891.” It is said that there 
is no evidence to warrant the court in giving the same. 
This is a mistake, however, as there is sufficient to submit 
the matter to the jury. There was no error, therefore, in 
giving the same. Objections of a like nature are made to 
the sixth instruction, but we see no error in giving the 
same. Upon the whole case there is no material error in 
the record and the judgment is 


AFFIRMED, 


THE other judges concur. 


F. Everetr v. TIpBALL & FULLER. 
[Fitep JuNE 11, 1892.] 


1. Depositions: ApissiBiLity. Under section 372 of the Code 
the deposition of a witness may be used only in the following 
cases: ‘‘ First—When the witness does not reside in the county 
where the action or proceeding is pending, or is sent for trial by 
change of venne, or is absent therefrom. Second—When, frony 
age, infirmity, or imprisonment, the witness is unable to attend 
the court, or is dead. Third~-When the testimony is required 
upon 2 motion, or in any other case where the oral examination 
of a witness is not required.” ' 


3 . When a deposition is offered to be read in evi- 
dence, it must appear to the satisfaction of the court that for 
any cause specified in section 372 the attendance of the wit- 
ness cannot be procured. If the witness is openly within the 
county at the time of the trial and is not prevented by age, in- 
firmity, or imprisonment from appearing in court, his deposition 
cannot be substitated for his personal presence to give testimony 
if the adverse party object to such deposition. 


3. Review: QuESTIONS IGNORED IN MOTION For NEW TRIAL. 
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Where no objection is made in the motion for a new trial that 
the verdict is excessive, the objection cannot be considered for 
the first time in the supreme court. 


4, Drafts: BLANK INDORSEMENT: TRANSFER. A draft payable to 
the order of the payee and indorsed in blank by him and deliy- 
ered to a third party is thereafter like a negotiable instrument 
payable t» bearer, and the title will pass by mere delivery. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


J. H. Haldeman, and Byron Clark, for plaintiff in 


error: 


The court erred in suppressing the depositions. (Adles v. 
Miller, 12 Tex., 109; Waite v. Teeters, 36 Kan., 606; 
Cook v. Blair, 50 Ia., 128; Frink v. Potter, 17 Iil., 406; 
Johnson v. Sargeant, 42 Vt., 195; Gilly v. Singleton, 3 
Litt. [Ky.], 250.) The bill of exchange is not payable to 
bearer, but to order, and title could only pass by indorse- 
ment of proper person. (Nicholson v. Barnes, 11 Neb., 
455.) Thos. E, Hall does not indorse it as the agent of 
Hall & Co., but as an individual. (Nicholson v. Barnes, 
11 Neb., 455.) Itisas necessary to prove the indorsement 
as it is to prove the signature to a promissory note. (Orop- 
sey v. Averill, 8 Neb., 156; Wedderspoon v. Rogers, 32 
Cal., 569; Rogers v. Ware, 2 Neb., 43.) 


H. D. Travis, and E. H. Wooley, contra, cited: Morse 
v. Bugbee, 28 Wis., 683; Morgan v. Halverson, 9 Wis., 
247; 11 Parsons, Notes & Bills, 19; Frank v. Hollands 
46 N. W. Rep. [Ia.], 979; McLaughlin v. Sandusky, 17 
Neb., 112. 


Maxwett, Cu. J. 


This action was brought upon a drafts of which the fol- 
lowing is a copy: 
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“$200. Haut & Co., Kansas Ciry, Mo.° 
“WeEEPING WarTER, Nov. 8, 1889. 
“May 1st after date pay to the order of Thos. E. Hall 
$200, with exchange, and ten per cent interest from date 
if not paid when due, value received, and charge to the 
account of Hau & Co. 
“By Tuos, E. Haut. 
“To F. F. Everett, Weeping Water, Neb.” 


This was accepted by Everett, the acceptance being 
stamped upon the face of the draft, and signed by Everett. 
The original draft is before us, and in view of the charac- 
ter of the defense the stamp mark on the face of the draft 
is material evidence. The defense of Everett is, that the 
words ‘‘and ten per cent interest from date if not paid 
when due” have been inserted in the draft since he ac- 
cepted the same. 

On the trial of the cause the jury returned a verdict in 
favor of Tidball & Fuller for the sum of $234.45, upon 
which judgment was rendered. 

It is claimed that the court erred in suppressing the 
deposition of one Fred W. Cross, Mr. Cross, in his own 
deposition, shows that he was a resident of Cass county, 
Nebraska, but temporarily absent attending school at 
Quincy, Illinois. The testimony also shows that for some 
time before the trial the witness had been present in Cass 
county, and had he been subpcenaed he could have been pro- 
duced as a witness. 

Section 372 of the Code provides: “The deposition of 
any witness may be used only in the following cases = 
First—When the witness does not reside in the county 
where the action or proceeding is pending, or is sent for 
trial by change of venue, or is absent therefrom. Second 
—When, from age, infirmity, or imprisonment, the witness 
is unable to attend the court, or is dead. Third—When 
the testimony is required upon a motion, or in any other 
case where the oral examination of a witness is not required. 


806 NEBRASKA REPORTS. [Von 34 
Everett y. Tidball, 


“Sec. 386. When a deposition is offered to be read in 
evidence, it must appear to the satisfaction of the court 
that for any cause specified in section 372 the attendance 
of the witness cannot be procured.” 

By these sections it devolves upon the party offering to 
read the deposition to show that for at least one of the 
causes mentioned in section 372 the witness cannot be 
produced. It is the right of the adverse party to have 
the witness produced in court, unless for some of the causes 
mentioned above he cannot be present. The appearance 
of the witness, his manner of testifying, his apparent fair- 
ness or interest or bias in the case are facts for the consid- 
eration of the jury in judging of the credibility of the 
witness. In addition to these, in case the witness testifies 
to a willful falsehood, he may more readily be prosecuted 
for perjury where the parties reside and the facts are 
known than at some distant point, perhaps in another 
state. The Code, therefore, requires a party who offers to 
read a deposition to show to the court that the witness 
himself could not for some of the causes stated be pro- 
duced. There was no error therefore in suppressing the 
deposition, 

2. That the verdict is unformed, irregular, and the same 
is excessive, as well as the judgment. It is sufficient to 
say that no objection of this kind is made in the motion 
for a new trial, and, therefore, it cannot be considered here 
for the first time. 

3. That the court erred in admitting the draft in evi- 
dence. The answer in effect admits the making and de- 
livery of the draft, but pleads as a defense thereto that it 
was altered in a material part. The draft was payable to 
the order of Thos. E. Hall as an individual, and was by 
him indorsed in blank and delivered to B, A. Gibson. 
Being thus indorsed, it was transferable thereafter by 
mere delivery. In an early case on this point, Peacock v. 
Rhodes, 2 Doug. [Eng.], 633, Chief Justice Mansfield said : 
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«‘T see no difference between a note indorsed in blank and 
one payable to bearer, They both go by delivery, and pos- 
session proves property in both cases.” (2 Parsons, Notes & 
Bills, 19; 1 Daniel, Neg. Inst., secs. 663-665 ;°3 Kent’s 
Com., 89, and cases cited.) The indorsement is not denied 
in the answer. There was no error, therefore, in receiving 
the evidence. 

There are other errors assigned which need not be re- 
viewed at length. 

_ As heretofore stated, the original draft is in the bill of 
exceptions. This plainly shows the stamp by which Ev- 
erett accepted the draft, over the words which he claims were 
inserted after the acceptance, and that both he and his wit- 
nesses are mistaken. In addition to this, the undisputed 
testimony establishes the fact that Mr. Everett examined 
the draft at least twice aftgr it became due and promised to 
pay the same, but desired further time, and the defense of 
alteration was not made till about the time suit was spoken 
of. Where a negotiable instrument is not to draw interest 
_ until maturity if paid at that time, but with interest from 
date if not then paid, the proposed interest is in the nature 
of a penalty, and it is doubtful if any recovery could be 
had for the same. After the draft became due, of course 
it would draw interest at seven per cent, but neither of 
these questions is presented by the record. 

Upon the whole case it is evident that the verdict is the | 
only one that could be sustained. The judgment is right 
and is 

AFFIRMED. 


THE other judges concur, 
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Kopp, Bart.Letr & Co. v. CRESTON Ciry GUARANTEE 
WatTER-WORKS Co. 


[FiLep JuNE 11, 1892.] 


Foreign Corporations: SERVICE oF Prockss. Where a foreigm 
corporation contracts a debt in this state, as for Jabor and ma- 
terials, service in this state upon the managing agent is suffi- 
cient, although he be but temporarily within the state. 


Error to the district court for Douglas county. Tried 
below before CLARKSON, J. 


John W. Lytle, for plaintiff in error, cited, contending 
that the service was sufficient: C, B. & Q. R. Co.v. Man- 
ning, 23 Neb., 552; House v. Cooper, 30 Barb. [N. Y.], 
157; that there was a general ‘appearance by defendant : 
Porter v. R. Co.,1 Neb. 14; Crowell v. Galloway, 3 Id., 
220; Bueklin v. Strickler, 32 Id., 602. 


Chas, Offutt, contra: 


A foreign corporation having no business in Nebraska 
cannot besifed in a Nebraska court by serving a summons 
on its vice president, who is simply passing through the 
state. (Fitzgerald v. Con. Co., 187 U.S, 98; C, Bd Q. 
R. Co. v. Manning, 23 Neb., 558; Porter v. R. Co., 1 Id., 
15; St. Clair v. Cow, 106 U.S., 350; Clews v. Tron Co., 4+ 
Fed. Rep. [N. Y.], 31; Phillips v. Library Co., 21 Atl. 
Rep. [Pa.], 640; DMulhearn v, Pub. Co., 20 Atl. Rep. [N. 
J.J, 760; Blackstone Mfg. Co. v. Inhabitants, 13 Gray 
[Mass.], 488; R. Co. v. Harris, 12 Wall. [U. 8], 82.) 


The defective service was not waived. 


MaxweEL., Ca. J. 

The plaintiff brought an action against the defendant in 
the county court of Douglas county upon the following 
account: 
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“Omaua, NEB., Dec. 5, 1890. 
“Creston Ciry GUARANTEE WATER-WORKS Co., 
Creston, Ia., 
“To Kiopp, Bartuett & Co., Dr. 
February 18, to ptg. 100 coupon bonds,.......... $81 00 
February 18, to ptg. one book stock certificate... 21 00 
February 18, to ptg. one engraved heading for 


Certificate....csccocccescsecsennesecscnssarceeess eovave 16 00 
February 18, to pty. engraved bond............... 20 00 
February 18, to engraving and making 5 au- 

tographs ......sceceesesseeeeeewen baadesee eee 3 50 
February 18, to one tint block 9x12 in... 7 00 
February 18, to one tint block 6x12 in........... 3 00 
February 18, to one tint block 2x2 in............ 3 00 
February 18, to one tint block 2x9 in............ 1 75 
February 18, to one tint block 4x9 in............ 2 00 
February 18, to one application blanks.......... . 600 
February 18, to 300 cards.............:ccecerereeeee 3 50 
March 12, to 100 cards .........ssccceeeeeeeeereeeees 1 50 

$168 25 
May: 14, Cr. by cashiciis.cscecnd sasscasestenaenivens 20 00 
Balance due...........csesccssereseseeesevenees $148 25” 


A summons was duly issued which was served in Doug- 
las county on David Soper, vice president of the defend- 
ant. The action was brought December 9, 1890, the re- 
turn day being the 15th of that month. On that day 
Soper asked and obtained a continuance of the cause until 
the 14th of January, 1891. On the latter date the plaint- 
iff sought and obtained a continuance until the next day. 
On January 15, 1891, the defendant filed a motion as fol- 
lows: 

“Comes now the defendant, The Creston City Guarantee 
Water-works Company, and appearing specially herein 
for the sole and only purpose of objecting to the jurisdic- 
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tion of this court over the person of it, the said Creston 
City Guarantee Water-works Company, moves that this 
court refuse to proceed further herein as against said com- 
pany for the reason as follows, to-wit: 

“¥irst-—That said Creston City Guarantee Water-works 
Company is a foreign corporation organized and existing 
under the laws of the state of Towa. 

‘“Second—That it, the said defendant company, had no 
office of any kind, nor any property, nor any managing 
or other agent in the state of Nebraska at the time of the 
institution of this action, and has not since had and has 
no such office, no property, no managing or other agent in 
the state of Nebraska at this time. 

“Third—That the said David Soper, who appears upon 
the return of the summons herein to have been served 
with the said summons as the vice president of this de- 
fendant company, was at said time, as he ever since has 
been and now is, a resident and a citizen of the state of 
Tllinois and a non-resident of the state of Nebraska, and 
was but temporarily in and passing through the county of 
Douglas at the time of the service of a copy of said sum- 
mons upon him.” 

This motion was supported by an affidavit in the follow- 
ing words: 

“STATE OF NEBRASKA, 59 
County or Douauas. 

‘The affiant, David Soper, having been first duly sworn, 
deposes and says that he is now, and for more than a year 
last past has been, a resident and citizen of the state of Illi- 
nois, and during all of said time has been a non-resident of 
the state of Nebraska; that the defendant, The Creston 
City Guarantee Water-works Company, is a corporation 
organized and existing uuder the laws of the state of Iowa, 
and that said defendant corporation has not had any office 
in the state of Nebraska at any time, nor has it had any 
property in said state of Nebraska, and that said company 
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has not had, nor has it now, any managing agent in the state 
of Nebraska, and did not have any agent of any kind in the 
state of Nebraska at the time of the institution of this 
action, nor has it ever had any place of business in the 
state of Nebraska; and this affiant further says, that at the 
time of the service of the summons against said defendant 
company upon this affiant, as shown by the return on said 
summons, this affiant was but transiently and temporarily 
passing through the county of Douglas, and that no part 
of said defendant company’s business is transacted in the 
state of Nebraska; and further defendant saith not. 
“Davip SopEr. 

“Subscribed in my presence and sworn to before me, by 
David Soper, this 17th day of Jannary, 1891. 

“SEAL. | Witt H. Tompson, 
Notary Public.” 

Upon the showing thus made the county court overruled 
the special appearance of the defendant. Witnesses were 
called and judgment rendered in favor of the plaintiff for 
the amount claimed. The case was taken on error to the 
district court, where the judgment of the county court was 
reversed and, on motion of the defendant, dismissed, and 
these are the errors complained of. 

Section 912 of the Code provides: ‘A summons against 
a corporation may be served upon the president, mayor, 
chairman of the board of directors or trustees, or other 
chief officer, or, if its chief officer be not found in the 
county, upon its cashier, treasurer, secretary, clerk, or man- 
aging agent; or, if none of the aforesaid officers can be 
found, by a copy left at the office or usual place of busi- 
ness of the corporation with the person having charge 
thereof. 

“See. 914. When the defendant is a foreign corporation 
having a managing agent in this state the service may be 
upon such agent.” 

In Porter v. C. & N. W. Ry. Co., 1 Neb., 14, the agent 
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resided at Council Bluffs, but appeared in Omaha a few 
hours each day for the transaction of business, The rail- 
way company that he represented had no property in this 
state, but the agent transacted all the business of the com- 
pany at Omaha, and it was held that he wasa managing agent 
upon whom service might be made. This decision was cited 
and approved in C., B. & Q. R. Co. v. Manning, 23 
Neb., 558. Now, suppose a foreign corporation comes 
into this state and purchases goods to be paid for here, 
must the seller go into avother state or perhaps to a foreign 
country to recover for the same? This is true if service 
cannot be had upon the corporation in the state, then the 
seller must bring his action where service can be had. But 
a person who has authority to contract a debt for the cor- 
poration within this state, is so far the managing agent 
within the state, that service may be had upon him for that 
debt, that will bind the corporation. The agent is com- 
missioned to coutract the debt, and the corporation thereby 
secures the benefit of his services. It must also take the 
burden of being liable to an action therefor. It will be 
observed that neither the motion nor the affidavit negative 
the fact that the debt was contracted here, or that Soper 
was the managing agent in this state. It is probable that 
the motion to dismiss is too broad, and is a general appear- 
ance, but we need not decide that question. The judgment 
of the district court is reversed, and that of the county 
court reinstated, and the cause is remanded to the district 
court for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur, 
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Georce Boyer vy. GEoRGE E. Cox. 
[FiLED JUNE 11, 1892.] 


1, Special Damages. Held, That the claim for special damages 
was frivolous and failed to show a liability of the defendant. 


2. Measure of Damages: BREACH oF CONTRACT oF SALE. 
Where the articles contracted for may be purchased in open 
market the measure of damages on breach of an agreement is 
the market price on the day appointed for delivery less the con- 
tract price when the latter is not paid. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


Davis & Hibner, for plaintiff in error, cited, as to the 
measure of damages: McCormick Har. Co. v. Jensen, 29 
Neb., 102; Benj., Sales, 1335; Sleuter v. Wallbaum, 45 
Il, 44; Burnham v. Roberts, 70 Id., 19; Wise v. Foster, 
62 Ia., 114; Parsons v. Sutton, 66 N. Y., 92; Chadwick 
v. Butler, 28 Mich., 349; Gray v. Hall, 29 Kan., 704; 
Marsh v. McPherson, 105 U. S., 709. 


Chas. H. Foxworthy, and Adams & Scott, contra, cited, 
contending for the rule allowing special damages: Benj., 
Sales, 1336; Messmore v. Shot & Lead Co., 40 N. Y., 422; 
Griffen v. Colver, 16 Id., 489. 


MAXWELL Cu. J. 


This is an action for breach of contract. The contract 
is as follows: 

“This is an agreement between Geo. W. Boyer and Geo. 
E. Cox, in which Geo. W. Boyer agrees to sell to Geo. E. 
Cox 3,000 bushels of corn, to be delivered at the yards of 
- the F., E. & M. V. R. R. at Lincoln; 1,000 bushels or more 
of said corn to be delivered in November, 1887, and the 
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balance in December, 1887; and Geo. E. Cox agrees to pay 
to Geo. W. Boyer twenty-nine cents per bushel for the 
3,000 bushels of corn, with a note signed by him, and 
payable to said Geo. W. Boyer, and said note to be given 
January 1, 1888, and payable June 1, 1888, and drawing 
interest at the rate of eight per cent per annum. 
“Geo. W. Boyer. 
“Gro. E. Cox.” 

It is admitted that Boyer delivered to Cox 2,112 bush- 
els of corn in pursuance of the agreement, and the attor- 
neys in the case entered into the following stipulation: 

“Tt is admitted that the defendant sold and agreed to 
deliver to the plaintiff in Lincoln, Neb., 3,000 bushels of 
corn at twenty-nine cents per bushel; that of this amount 
there has been delivered 2,112 bushels, of the value of 
$612.48, at the contract price, and of this sum there has 
been paid in a note $435, in hogs $83.07, total $523.07, 
leaving a balance due the defendant from the plaintiff for 
corn sold and delivered of $89.40; and said amount, with 
eight per cent interest thereon from the first day of March, 
1888, is an offset against any sum found due the plaintiff 
in this suit; that the number of bushels of corn sold and 
not delivered is 888; and the difference between the con- 
tract price and the price at which the defendant alleges he 
agreed to settle would entitle the plaintiff to a credit on 
the purchase price due of $97.68; that the above agree- 
ment as to the facts stated shall not prohibit either party 
from introducing testimony upon any facts not above stip- 
ulated, or in any manner prejudice the right of either party 
except us to the facts therein stated, which are agreed upon 
for the sole purpose of saving expense and time of exam- 
ining accounts between the parties.” 

This would seem to have been a practical settlement of 
the matter. The defendant, however, in addition to the 
difference in price, sought to recover special damages, and 
on the trial the jury returned a verdict in his favor for $200, 
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upon which judgment was rendered. A motion was made 
to strike the claim for special damages from the petition, 
which motion was overruled. In this we think the court 
erred. The petition clearly fails to state a case for special 
damages. Some of the charges, therefore, are open to the 
suspicion of not being made in good faith, as, for instance, 
$3 per load for purchasing thirty wagon loads of corn on 
the streets of Lincoln; and these charges seem to form the 
key-note to the others. 

In Wire v. Foster, 62 Ta., 114, a case in some respects 
resembling this, except that the purchaser was to pay the 
market price at Storm Lake, the delivery to be at a farm 
a few miles from there, it was held that there could be no 
recovery for special damages. 

Tiedeman, in his recent valuable work on Sales, states 
the rule as follows: “Sec. 335. If the seller fails to deliver 
the goods in accordance with his contract of sale, the buyer 
can sue him for non-delivery, and recover damages of him, 
and, ordinarily, if the price has not been-paid the damages 
will be estimated by the difference between the contract 
price and the market value at the time and place of deliv- 
ery. And if the goods are to be delivered in installments 
at successive times the damages will be ascertained by add- 
ing together the difference between the contract price of 
the installments and their market values on their respective 
days of delivery; but it must be borne in mind that the 
buyer need not wait until the seller’s failure to deliver the 
last installment, but he may treat the failure to deliver any 
one of the installments as a breach of the contract and 
bring his action immediately. (Sleuter v. Wallbaum, 45 
Ill.,44; Grand Tower Co. v. Phillips, 23 Wall. [U.S.], 471; 
Miles v. Miller, 12 Bush. [Ky.], 134; Somers v. Wright, 115 
Mass., 292; Burnham v. Roberts, 70 Ill.,19; Bush v. 
Holmes, 53 Me., 417; Chadwick v. Butler, 28 Mich., 349; 
Marsh v. McPherson, 105 U. 8., 709; Guice v, Crenshaw, 
60 Tex., 344; Gray v. Hall, 29 Kan., 704; Kribs v. 
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Jones, 44 Md., 396; Parsons v. Sutton, 66 N. Y., 92; 
Kountz v. Kirkpatrick, 72 Pa. St., 376; Gordon v. Norris, 
49 N.H., 376; Rose v. Bozeman, 41 Ala., 678; Worthen v. 
Wilmot, 30 Vt., 555; Lushv. Druse, 4 Wend. [N. Y.], 318; 
Harrison v. Glover, 72 N. Y., 451; Hanna v. Harter, 2 
Ark., 397; Bush v, Canfield, 2 Conn., 487; West v. Pritch- 
ard, 19 Id., 215; Phelps v. McGee, 18 Ill., 155; Capen 
v. De Steiger Glass Co., 105 Id., 185; Zehner v. Dale, 25 
Ind., 433; Cannon v, Folsom, 2 Ia.,°101; Stewart v. 
Power, 12 Kan., 596; Marchesseau v. Chaffee, 4 La. Ann., 
24; Camden, etc., Oil Co. v. Schleus, 59 Md., 31; Bartlett 
v. Blanchard, 13 Gray [Mass.], 429 ; M[cKercher v. Curtis, 
35 Mich., 478; Stevens v. Ryford, 7 N. H., 360; Gregory 
v. McDowell, 8 Wend. [N. Y.], 485; Davis v. Shields, 
24 Id., 326; McKnight v. Dunlop, 1 Seld. [N. Y.], 
537; Clark v, Dales, 20 Barb. [N. Y.], 42; Van Allen v. 
Illinois Central R. Co., 7 Bosw. [N. Y.], 515; White ». 
Tompkins, 52 Pa. St., 363; Hillv. Chapman, 59 Wis., 211; 
Doak v. Snapp, 1 Coldw. [Tenn.], 180; Listen v. Wind- 
muller, 20 Jones & Sp. [N. Y.], 408; Fishell v. Winans, 
33 Barb. [N. Y.], 228; Dana v. Fielder, 12 N. Y., 40; 
Beals v. Terry, 2 Sandf. [N. Y.], 127; Dey v. Doz, 9 
Wend. [N. Y.], 120; Rand v. White Mountain R. Co., 
40 N. H., 79; White v. Salisbury, 33 Mo., 150; Essex 
Co. v. Pacific Mills, 14 Gray [Mass.], 389; Shaw v. Nudd, 
8 Pick. [Mass.], 9; Smith v. Berry, 18 Me., 122; Arrow- 
smith v. Gordon, 3 La. Ann., 106; Porter v. Barrow, Id., 
140; Gray v. Hall, 29 Kan., 704; Jemmison v. Gray, 29 
Ta., 537; Collum v. Huntington, 51 Ind., 229; Kent v. 
Ginter, 23 Id., 1; Deere v. Lewis, 51 Tl., 254; Smith vo. 
Dunlap, 12 Id., 184; Wells v. Abernethy, 5 Conn., 227; 
Crosby v, Watkins, 13 Cal., 85.)” 

Where the articles sold can be purchased in open market 
the rule of damages on breach of an agreement is the 
market price at the day appointed for delivery less the 
contract price when the latter is not paid. (Davis v. Shields, 
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24 Wend. [N. Y.], 822; Dey v. Dox, 9 Id., 129; Clark v. 
Piney, 7 Cow. [N. Y.], 681.) The parties have agreed 
upon the price of corn in Lincoln. At the time plaintiff 
failed to perform corn could have been procured there in 
the open market if a reasonable effort to that effect had 
been made. This is not a case for special damages. The 
judgment of the district court is reversed and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED, 


Tue other judges concur. 


J. N. EcKMAN, APPELLANT, v. M. A. Scorr ET AL., 
APPELLEES. 


{FiLep June 11, 1892.] 


1. Married Women: Contracts. Where the contract of a mar- 
ried woman does not relate to her separate business or estate, 
she will not be liable as surety on a promissory note unless it 
appear that she thereby intended to bind her separate estate. 


2. Homestead: ABANDONMENT. Two things must concur to show 
an abandonment of a bomestead, viz., an intention to abandon, 
and actual abandonment. 


APPEAL from the district court for Pawnee county. 
Heard below before Broapy, J. 


Story & Story, for appellants, cited, as to married 
woman’s contract: Gillespie v. Smith, 20 Neb., 455; Bar- 
num v. Young, 10 Id., 309. Homestead: State v. Griffey, 
5 Neb., 173; Lehman v. Bryan, 67 Ala., 558; Smith v. 
Smith, 19 Neb., 706; Ross v. Hellyer, 26 Fed. Rep. {Ta.], 
413; Baker v. Jamison, 36 N. W. Rep. [Ia.], 647; Kaes 
v. Gross, 1 Am. St. Rep. [Mo.], 767. 

55 
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J. K. Goudy, and W. W. Giffen, contra, cited, as to 
homestead: Leonard v. Ingram, 58 Ia., 406; Stout v. Ruff, 
17 Neb., 469; Dennis v. Bank, 19 Id., 679; Graves v. 
Campbell, 12 8, W. Rep. [Tex.], 238; Porter v. Chapman, 
4 Pac. Rep. [Cal.], 237. Married woman’s contract: 
Wells, Sep. Prop. Women, ch. 30; 14 Am. & Eng. Ency. 
Law, 661, cases cited, 662, note 2, 


MAXWELL, Cu. J. 


In February, 1887, the defendants executed a note to the 
plaintiff for the sum of $201.80, and to secure the pay- 
ment of the same executed a mortgage upon certain real 
estate in Pawnee City. This mortgage was foreclosed, and 
there being a lien prior to the plaintiff’s on the property, 
nothing was realized upon the mortgage from the sale. 
The sale was confirmed and a deficiency judgment rendered 
against the defendants for the sum of $231.40, and this 
action was brought to subject the homestead of the defend- 
ants to the payment of such deficiency judgment, it being 
contended on behalf of the plaintiff that the defendants 
had abandoned their homestead before the bringing of this 
action. On the trial of the cause judgment was rendered 
in favor ofthe defendants and the action dismissed. 

The testimony shows that M. A. Scott is the wife of W. 
T. Scott; that the debt in this case was that of the hus- 
band and did not in any manner relate to the business of 
the wife, and that she signed the ote as surety for him. 
In a number of cases this court has held that where the 
contract did not relate to her separate business or estate, a 
married woman was not bound as surety upon a promissory 
note unless it appears that she thereby intended to bind her 
separate estate. (Savings Bank v. Scott, 10 Neb., 84; Hale 
v. Christy, 8 Id., 265; Barnum v. Young, 10 Id., 309; 
Davis v. First Natl. Bank of Cheyenne, 5 Id., 242; Payne 
v. Burnham, 62 N. Y., 74.) The wife, therefore, was not 
liable on the note. 
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2. It appears that W. T. Scott went to Beatrice in 1888 
to obtain employment ; that there was no intention to re- 
move from Pawnee City, although, in consequence of the 
expense of supporting his family in one place and hiring 
his own board in another, his family moved temporarily to 
Beatrice and the wife rented the homestead and afterwards 
she returned to Pawnee City and sold and conveyed the 
same. ‘To constitute an abandonment of a homestead two 
things must concur, viz., an intention to abandon, and act- 
ual abandonment. (Elder v. Reilly, 10 N. W. Rep. [Ia.], 
804.) In the case at bar the proof fails to show an actual 
abandonment and the lien of the judgment did not attach 
tothesame. There is no error in the record and the judg- 
ment is 

AFFIRMED. 


THE other judges concur. 


AULTMAN, Minter & Co, v. SCHEELE & FisHer. 
[Frzep June 11, 1892.] 


Review. Where the verdict is against the clear weight of teati- 
mony it will be set aside and a new trial granted. 


Error to the district court for Nemaha county. Tried 
below before Broapy, J. 


W. H. Kelligar, for plaintiff in error, cited: Holland v. 
Griffith, 13 Neb., 472; Victor Sewing Mach. Co. v. Day, 
Id., 408; Smith v. Evans, Id., 314; Sandwich Mfg. Co. v. 
Feary, 22 Id., 53; Fried v. Remington, 5 Id., 525. 


G. W. Cornell, contra, cited: Newman v. Mueller, 16 Neb., 
523; Dunbar v. Briggs, 18 Id., 94; Cooper v. Hall, 22 
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Id., 168; Colton v. Shaffer, 23 Id., 724; Bookwalter cv. 
Lansing, Id., 292. 


Maxwe.., Cu. J. 


This action was brought to recover a balance on an ac- 
count for binding twine. The whole account is $1,467.75, 
and the payments thereon $1,298.74, leaving a balance due 
the plaintiffs of $169.01, for which he prays judgment. 
The defendants in their answer admit “receiving 9,000 
pounds of twine of plaintiff, valued at $1,205, and defend- 
ants further admit paying plaintiff the sum of $1,298.74, 
as itemized in plaintiffs’ petition, and which now stands as 
a credit in favor of these defendants and against said 
plaintiff, and defendants aver that there is now due thereon 
from plaintiff to defendants the sum of $93.74 as balance 
due defendants, with interest thereon from April 1, 1889, at 
the rate of seven per cent per annum, as appears more 
fully by the account hereto attached. And for further de- 
fense to plaintiff’s petition defendants deny each and every 
allegation therein not herein expressly admitted. Where- 
fore defendants pray judgment against said plaintiff in the 
sum of $93.74, with interest from April 1, 1889, at seven 
per cent per annum, and costs of suit.” On the trial of 
the cause the jury returned a verdict in favor of the de 
fendants for the sum of $103.56, and a motion for a new 
trial having been overruled, judgment was entered on the 
verdict. On the trial the parties entered into the follow- 
ing stipulation : 

“ Defendants admit that they received a car from plaintiff 
of the C. & C. M. R. R., No. 1132, billed to Wm. Man- 
gan, at South Auburn. Plaintiff admits that if they sent 
the twine in dispute it was sent in that car. Defendants 
admit that if the twine was sent in that car and they got 
it, they owe for it. 

“Tt is further agreed that if there is a verdict for the 
plaintiff it shall be for $169.01, with seven per cent interest 
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from October 1, 1888. Plaintiffs agree if defendants suc- 
ceed they shall have a verdict for $93.74, with interest at 
seven per cent from April, 1889.” 


It is proved beyond dispute that the twine was shipped 
in car 1132, billed to William Mangan at South Auburn, 
Neb., that the contents of the car were transferred to the 
defendants and that the seal had not been broken when 
they received the car. T. W. McCargar was the general 
agent of the plaintiffs at Council Bluffs, Iowa, and the de- 
fendants sent the following letter to him: 


“AUBURN, June 6, 1888. 
“T. W. McCargar—Dear Sir: We note that you don’t 
know about how an order was sent you about two weeks 
ago. We ordered 10,000 Manilla and 1,000 Sisal, and 2,000 
we got in the car with binders. We want the order filled 
with Buckeye twine as you had taken the order when we 
made the contract. Fill the car with six foot binders, and 
bundle carriers send three. We hope this order will be 
filled at once, if not filled at this date. Our bindersare all 

sold that are on hand. 
“Yours truly, ; ScHEELE & FIsHER.” 


The original letter is before us, together with a stipula- 
tion of the attorneys that the appearance of the paper at 
the word “June” is not to be considered. This stipula- 
tion no doubt was felt to be necessary by reason of the tes- 
timony of one of the defendants who seemed to be anxious 
to swear that the word “ June” had been inserted in place 
of July. The change, however, seems to have existed alone 
in his imagination. He does testify, however, that the 
letter was written in July, but he is directly contradicted 
by his own letter of June 11, 1888, which is as follows: 

“SoutH AuBurN, Nss., June 11, 1888. 

“T. W. McCargar, Council Bluffs, Iowa.—Sir: Yours 
of the 6th at hand. In answer will say, fill the car at 
Akron, Ohio, with twine and machines, as you advised us 
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to have it done; but we got to have at least 9,000 Ibs. of 
Manilla and 1,000 Ibs. of Sisal, the 2,000 Ibs. of Sisal we 
got in this car must be outside of the order; that would 
make 3,000 Ibs. of Sisal, and that is all we can sell of that 
kind; they all want Manilla twine. 

“Yours truly, ScHEELE & FisHER.” 

Tn addition to this it is clearly shown that if the defend- 
ants had any twine in June, 1888, it was procured from 
the plaintiff, and four or five disinterested witnesses testify 
that the defendants had twine before or by the middle of 
that month. On the part of the defendant, one Watkins 
testified, in effect, that he was present when the car was 
opened and assisted in unloading it, but that he saw no 
twine and that he would have seen it if there had been 
any there. He was then asked, “I want to ask you about 
that conversation, whether or not you had a conversation 
with Judge Stull in North Auburn about two weeks be- 
fore the last term of court, in which conversation you asked 
the judge whether he would give you some advice without 
charging you anything, and if he didn’t say yes, and if 
you didn’t then ask him what kind of an offense it would 
be if you went to my office and got hold of some papers in 
the Scheele & Fisher case that you could get $50 for the 
papers, and that you could get them, and didn’t Judge 
Stull advise you not to do it. Answer yes or no?” 

A. I think the judge is a little bit off; I think the 
judge is a little full, there was no such conversation at all, 
I guess. 

Q. And if in the same conversation Judge Stull didw’t 
ask you as follows: “ Who will give you the money for it, 
and how do you know you can get it,” and didn’t you 
answer, “T can get it from the defendants in the twine case 
against Aultman, Miller & Co., or something to that effect. 

A. No. sir. 

Judge Stull testifies in regard to that matter as follows: 
““T was going down on the street on the east side along 
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there and came in front of Bothell’s livery barn, and 
Watkins was there and one or two other gentlemen around 
the barn; he said he would like to see mea minute, and he 
said something about charges if he asked me a question 
and he stepped down twenty or thirty or forty feet in front 
of the opera house, and then he asked what could be done 
with a fellow if he stole some papers out of an office and I 
told him it would not be a very good thing to do, and then 
he went on to say it was either letters or papers, I would 
not say which, if he could take them out of Kelligar’s office 
and deliver them to Auburn parties he could get $50, I 
think, for it. I had some conversation with him as to 
what papers they were, and he said they were the papers in 
this case of the Machine Co. against Scheele & Fisher. I 
told him I was not in the habit of advising people to, do 
that kind of business and he might find it pretty dear 
business. That was the substance of the conversation.” 

We do not care to comment upon this testimony, nor is 
’ it necessary todo so. The overwhelming weight of testi- 
mony shows that the defendants received the twine in 
question and are indebted for the balance due. It is very 
evident that there was considerable rash swearing, border- 
ing on if not actual perjury, in the case. The verdict and 
judgment are against the clear weight of testimony. The 
judgment is reversed and the cause remanded for further 
proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Aaron C. LODER ET AL., APPELLEES, V. SAMUEL H. 
LopEr ET AL, APPEI.LANTS. 


[Fivep June 11, 1892.] 


1. Deeds: Unpuse INFLUENCE. In an action to set aside a deed 
made hy a father in his dotage to his youngest son, held, that 
the testimony tended to show undue influence on the part of 
the son, aud that the father was not in a mental condition to 
transact important business, 


2. Review. The judgment is supported by the weight of evidence 
and is affirmed. 


APPEAL from the district court for Cass county. Heard 
below before CHAPMAN, J. 


T. B. Wilson, and J. B. Strode, for appellants, cited, as 
to capacity of grantor: Campbell v. Campbell, 2 N. W. 
Rep. [Ia.], 541; Sloan v. Mazwell, 2 Green’s Ch. [N. J.], 
563; Burt v. Quisenberry, 24 N. E. Rep. [IIl.], 622; Van 
Alst v. Hunter, 2 Johns. Ch. [N. Y.], 148; Graham v. 
Castor, 55 Ind., 559; Thompson v. Kyner, 65 Pa. St., 368; 
Mulloy v. Ingalls, 4 Neb., 115; Franklin v. Kelley, 2 Id., 
117; Eaton v. Eaton, 37 N. J. L., 1138; Lindsey v. Lind- 
sey, 50 Ill, 79; Stone v. Wilbern, 83 Id., 108; Marmon 
v. Marmon, 47 Ta., 121; Howe v. Howe, 99 Mass., 88; 
Tipton v. Ross, 10 O., 274; Coleman v. Roberts, 17 Ala., 
84; Green v. Green, 9 Gratt. [W. Va.], 332. As to undue 
influence: Wait, Fraud. Con., sec. 6; Devlin, Deeds, sec. 
84,and cases. As to delivery of deed: Newion v. Bealer, 
41 Ia., 334; McGrath v. Hyde, 21-Pac. Rep. [Cal.], 948; 
Brittain v. Work, 13 Neb., 351 ;- Cooper v. Jackson, 4 Wis., 
538; Mitchell v. Ryan, 3 O. St., 377; Tobin v. Bass, 85 
Mo., 654; Gupton v. Gupton, 47 Id., 44; Twiss v. George, 
33 Mich., 253; Sutton v. Hayden, 62 Mo., 102; Hiatt v. 
Williams, 72 Id., 214; Reed v. Douthit, 62 Ill., 352; 
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Bunn v. Winthorp, 1 Johns. Ch. [N. Y.], 329; Cline v. 
Jones, 111 IIl., 563. As to laches of plaintiff: Haton v. 
Eaton, 37 N. J. L., 108; Trader v. Jarvis, 23 W. Va., 
100; Pusey v. Gardner, 21 Id., 480; Jenkins v. Pye, 12 
Pet. [U. S.J, 241; Gatling v. Lane, 17 Neb., 77. Addi- 
_tional authorities: Dietz v. Farish, 53 How. Pr. [N. Y.], 
224; Davison v. Davison, 13 N. J. Eq., 246; Rhodes v. 
Rhodes, 3 Sanf. Ch. [N. Y.], 305; Scrugham v. Woods, 
30 Am. Dec. [N. Y.]. 75; Fulton v. Fulton, 48 Barb. [N. 
Y.J, 591; Snider v. Lackenour, 38 Am. Dec. [N. Car.], 

685. 


Beeson & Root, contra, cited, as to capacity of grantor: 
Emery v. Hoyt, 46 Ill., 260; Wheelan v. Wheelan, 3 Cow. 
[N. Y.], 538; Brice v. Brice, 5 Barb. [N. Y.], 533. De- 
livery of deed: Patrick v. McCormick, 10 Neb., 5; Will- 
iams v. Schatz, 42 O. St.,60; Davis v. Williams, 57 Miss., 
843; Jackson v. Leek, 12 Wend. [N. Y.], 107; Weber v. 
Christen, 121 Ill., 91; Berry v. Anderson, 22 Ind., 36; 
Baker v. Haskell, 93 Am. Dec. [N. H.], 4565. 


Maxwe.., Cu. J. 


This is an action to cancel a deed. The plaintiffs allege 
in their petition that they and the defendants are the chil- 
dren and only heirs at law of William Loder, deceased, 
who died intestate on or about the 14th day of May, 1887, 
in Cass county, Nebraska, leaving no widow surviving 
him. 

““Second—That on or about the 26th day of March, 
1864, the said William Loder, deceased, became the owner 
in fee-simple of.the following described real estate, in Cass 
county, Nebraska, to-wit: The southwest quarter of section 
15, in township 12, range 9, and made his home thereon, 
where he resided until his death. 

“Third—That on the 25th day of May, 1878, the de- 
fendant Samuel H. Loder procured the said William Loder 
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to execute and deliver to said Samuel H. Loder a deed of 
conveyance of said lands, thereby vesting the apparent 
legal title to said lands in the said Samuel H. Loder, who 
caused the same to be recorded in the office of the county 
clerk of said county. 

“Fourth—That at the time said deed was executed, and 
for a long time prior and subsequent thereto, the said Will- 
iam Loder was, owing to disease-of the head and old age, 
being then about seventy-five years of age, of unsound mind 
to such extent as to be wholly incapable of transacting busi- 
ness, and never knew to the day of his death that he had 
made such deed, but always thought he still owned said 
land and retained possession and control thereof till his 
death. 

“Fifth—That the said Samuel H. Loder was the young- 
est son of said William Loder, and lived with his father 
until his death. 

“Sixth—That said Samuel H. Loder paid no considera- 
tion whatever for said deed, but, well knowing his father’s 
condition, that he was not capable of transacting or of 
comprehending the nature and effect of signing said deed, 
and with the intention of cheating and defrauding his 
brothers and sisters out of their share of their father’s 
property, and taking advantage of his close and intimate 
relations with his said father, procured him to execute and 
deliver said deed without the knowledge of his brothers 
and sisters, and immediately placed the same on record. 

“Seventh—That said William Loder was possessed of a 
large amount of personal property, to-wit, about $4,000; 
all of which the said Saniuel H. Loder, by taking advan- 
tage of his said father’s mental condition; appropriated to 
his own use, and refuses to account to his brothers and sis- 
ters for any part thereof. 

“Eighth—That by virtue of said deed the said Samuel 
H. Loder is in the possession of the said land, claiming to 
be the exclusive owner thereof, and refuses to permit any 
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of his brothers and sisters to have any part thereof, or of 
the rents and profits thereof. 

“Ninth—The plaintiff further states they and the de- 
fendants are in equity the juint owners uf said land, each 
entitled to one-tenth part thereof. 

“Tenth—The said William Loder and Edie Loder are 
made defendants to this action, for the reason that they re- 
fuse to join as plaintiffs,” 

The defendants demurred to the petition because the 
facts stated therein were not sufficient to constitute a cause 
of action. The demurrer was overruled and the defendant 
Samuel H. Loder thereupon filed an answer, in which he 
admits that the plaintiffs are the children of William Loder, 
deceased; that William Loder died on the 4th of May, 
1887; that William Loder purchased the land in question 
on the 26th of March, 1864, and received a deed therefor; 
that on or about the 25th of May, 1878, William Loder 
and wife conveyed the land in controversy to the defend- 
ant, and all other facts in the petition are denied. 

On the trial of the cause the court made special findings 
and rendered a decree as follows: 

“And now on this 8th day of November, 1890, this 
cause, having been heretofore argued and submitted to the 
court, came on for decision, and the court, being well and 
fully advised in the premises, finds as matter of fact: 

“ First—That the plaintiffs and defendants are the chil- 
dren and only heirs at law of William Loder, deceased, 
who died intestate on or about the 14th day of May, 1887, 
leaving no widow him surviving. 

“‘Second—That the said William Loder, now deceased, 
was the owner of the following described real estate, sit- 
uated in Cass county, Nebraska, to-wit: The southwest 
quarter of section 15, township 12, range 9, and made his 
home thereon, where he resided until his death. 

“Third—That the defendants Samuel H. Loder and 
Fdie S. Loder resided with the said William Loder on 
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said land until his death and have continued to reside there 
since. 

“ Fourth—That on the 25th day of May, 1878, the said 
William Loder, now deceased, and his wife, who was then 
living, made, signed, and acknowledged a decd purporting 
to convey said land to the said Samuel H. Loder, but that 
he, said William Loder, never delivered said deed to the 
said Samuel H. Loder, but retained control of the same 
until his death. 

“Fifth—That at the time of the making of said deed 
the said William Loder, deceased, was, owing to disease 
and old age, mentally incompetent to transact business or 
to make said deed. 

“Sixth—That the said Samuel H. Loder paid no consid- 
eration whatever for said deed. 

“‘Seventh—That the said William Loder, now deceased, 
was, at the time of the making of said deed, and afterwards, 
possessed of a large amount of personal property, the exact 
amount of which cannot be determined from the testimony, 
but amounted to several thousand dollars worth, and that 
the defendant Samuel H. Loder took and converted said 
property to his own use and has never accounted for the 
same, or any part thereof, to any person. 

“Kighth—That the defendant Samuel H. Loder has 
been in the exclusive possession of said land since the death 
of his father, William Loder, claiming to be the exclusive 
owner thereof, and refuses to permit any of his brothers or 
sisters to have any part thereof and refuses to account to 
his said brothers and sisters for any part of the rents or 
profits thereof. 

“The court finds as conclusions of law that the said deed 
made by the said William Loder is void and conveyed no 
title; that the said William Loder, up to the time of his 
death, had not parted with his title to his said Jand, and 
that the same descended at his death to the plaintiffs and 
defendants as tenants in common. (On the trial the peti- 
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tion was amended by alleging a want of delivery of the 
deed.) 

“Wherefore it is considered and adjudged by the court 
that said deed bearing date May 25, 1878, signed and 
acknowledged by the said William Loder and his wife, 
purporting to convey the southwest quarter of section 15, 
towuship 12, range 9, in Cass county, Nebraska, to Samuel 
H. Loder, and the record thereof, be canceled, set aside, and 
held for naught, and that the plaintiffs herein recover judg- 
ment for costs taxed at the sum of $162.88.” 

From which decree the defendants appeal. 

The testimony tends to show that William Loder, the 
father of the plaintiffs and defendants, purchased the land 
in question in March, 1864, and received a deed therefor ; 
that he took possession of the sameand continued to reside 
thereon until his death in May, 1887; that ten children are 
now heirs to his estate; that about the year 1870, none of the 
witnesses testify to the exact date, he was thrown from a 
horse and his head injured. A! the witnesses testifying 
upon that point agree as to the injury but disagree as to the 
extent of the same. On the part of the plaintiff the testi- 
mony tends to show that after the fall he always complained 
of his head and of his iuability to do business; and that in 
important business transactions he called his son Aaron. 
On behalf of the defendant it is claimed that while he 
suffered at times from his head, yet he was capable of 
transacting his own business. It also appears that in a 
year or two after being thrown from a horse he fell froma 
stack of headed grain on which he was working, or had 
an attack of sunstroke. The proof upon this point is not 
very satisfactory, but it is shown that the attack, whatever 
its nature, affected his head. It also appears that prior to 
these attacks he had been a vigorous, self-reliant man, full 
of energy, and accustomed to attend to his own business. 
He had frequently expressed a desire to have his property 
equally divided among his children at his death, and had 
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stated that he intended to retain the same as long as he 
lived. So far as we can judge he was not very liberal in 
assisting his children to commence business for themselves. 
Samuel is the youngest son and when he became of age he 
testifies that he intended to go out for himself, and that his 
father promised that if he would take care of his mother 
and him that at their death he should have the place, and 
that in pursuance of that promise the deed was made. To 
some extent Samuel is corroborated by his youngest sister. 
The making of the deed, however, was kept secret as far 
as it was possible to do so, and there is no proof of actual 
delivery. The excuse of the defendant for this is that he 
is not accustomed to brag about his business. Samuel paid 
nothing for the property, unless it was in caring for his 
father and mother. The mother died in 1885. Both the 
father and mother had been trained to hard labor, and they 
were constantly employed until shortly before their death. 
The exact age of neither appears to have been known, but 
the mother is shown to have been about seventy-three, and 
the father some years older. There is also some testimony 
of undue influence on the part of Samuel over his father 
and mother and a denial of the same. All the plaintiffs 
testified, in effect, that after their father received the injuries 
heretofore spoken of he was forgetful and wholly incapaci- 
tated for doing business; and the defendants only denied the 
degree of incapacity claimed by the plaintiffs. A number 
of neighbors were called as witnesses by the defendants, 
who testify in effect that they considered the father able to 
transact business and take care of himself; and the testi- 
mony is that upon matters relating to his early history his 
memory seemed to be good, but that as to events of a later 
date, particularly those since the injuries above spoken of, 
his memory was faulty and indistinct. In this respect 
there is a considerable resemblance between the evidence on 
that point and that of Cole v. Cole, 21 Neb., 84, although 
the father was not as badly affected with loss of memory 
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as Mr. Cole before his death. Certain it is that the father, 
after the injuries above spoken of, distrusted his own 
ability to transact important business, but procured the 
services of his oldest son for that purpose; yet if the testi- 
mony on behalf of the defendant is to be believed, he 
freely and voluntarily, with full knowlege of the effect 
thereof, made the deed to the youngest son. 

J. C. Fox, a disinterested witness, testified that he 
“worked there in the spring of eighty-one.” He was also 
there in the winter of eighty-five and winter of eighty- 
six and worked there in the spring of eighty-nine. 

Q. Now you may state what condition the old man was 
in during that time you were there; what was the trouble, 
if anything, with him ? 

A. In regard to what ? 

Q, His head. 

A. He complained sometimes of his head hurting him. 

Q. What did he say about it; how it affected him? 

A. He said he had dizzy spells. 

Q. What would he say about it in regard to attending 
to business on account of it? 

A. As I understood it, Sam attended to the business. 

Q. If anybody came there to speak to the old man 
about business, what would he say ? 

A. He would refer him to Sam. He said he was old 
and trifling and didn’t do any business, and he was referred 
to Sam. 

Q. Did you ever see this trouble in his head affect him 
in any way so as to trouble him in walking ? 

A. [have been out in the field with him when he said 
his head was so dizzy that he would have to sit down. 
That is cutting wheat, or something like that, on a hot 
day. 

Q. How frequently did you hear him complain about 
his head ? 

A. I couldn’t say how frequently. He complained a 
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good deal of his head, but to say how often he complained 
I couldn’t say. 

Q. Was it a common thing? 

A. Yes, sir; that is when he was working he com- 
plained of his head. 

Q. Who claimed to be the owner of the farm and the 
stuff there ? 

A. Well, as I understood it, I supposed the old gentle- 
man owned the farm. That is what he said himself. 

Q. Did you hear him and Sam have any talk about it? 

A. Never but once. 

Q. When was that? 

A. I can’t state the time. 

Q. As near as you can, was it about the last of your 
being there ? : 
. Yes, sir; I. think it was, 
. Somewhere between eighty-five and eighty-six? 
. Some time, I don’t just recollect what time, 
. State how that circumstance was, and what was said. 
I don’t know as I can tell the whole circumstance or 


bPOPO> 


not. 
. Tell us as much as you can. 
. It was a kind of a racket, as I would call it; some- 
thing in regard to the things there, the way Sam was doing 
to the crib, I believe, and the old man tried to get him—he 
was opening a door, if I recollect right, and Sam was 
hammering at it and the old gentleman didn’t want him to 
do that way, he wanted him to be easier witli it, and I be- 
lieve Sam said he was running that thing, and he would 
do as he pleased, and the old gentleman said he was run- 
ning it and they got into a conversation ; as I understood it, 
the old man said he owned the farm, owned the place. 

Q. What did Sam say? 

A. Well, I can’t just recollect what Sam did say, 

Q. As near as you can tell. 

A. Well, I believe Sam told him to take the place and 


> © 
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go to the devil with it, or something like that; that is as 
near as [I can recollect about the affair. ; 

In addition to the secrecy in regard to making the deed 
there is considerable other testimony tending to show that 
the father claimed to own the farm till at or near his death, 
and in view of the strong conflict in the evidence it is im- 
possible for the court to hold that the ruling of the trial 
court was wrong if we had doubt on that point, which we 
have not. The judgment of the district court is right and 
is 

AFFIRMED. 


THE other judges concur. 


Hannaw Stack vy. WILLIAM Royce, 
(FILED JuNE 11, 1892.] 


1, Administrators: LicznszE: ORDER To SHow CausE. It is 
not necessary to state, in an order to show cause, why a license 
should not be granted an administrator to sell the lands of his 
intestate to pay the debts of the estate, the names of the heirs, 
or other interested parties. The order is sufficient to confer ju- 
risdiction over the person if it directs “all persons interested in 
the estate” to appear at the time and place named in the order. 


2. : : GRANTING AT CHAMBERS. The district court of 
the county in which letters of administration were granted, or 
the judge thereof at chambers, has exclusive original jurisdiction 
to hear the petition of an administrator for a license to sell real 
property for the payment of the debts of the estate, even though 
the lands are located in another county. 


3. 3 : Peririon: Finine. Such petition and the li- 
cense must be filed in the office of the clerk of the district court 
of the county in which administration was granted. 


Error to the district court for Nuckolls county. Tried 
below before Morris, J. 
56 
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Batty, Casto & Dungan, for plaintiff in error: 


The probate court of the county in which the adminis- 
trator was appointed has “exclusive original jurisdiction’” 
(Seward v. Didier, 16 Neb., 58; Maxwell, Pl. & Pr., 87; 
Seymour v. Ricketts, 21 Neb., 240), and the county court of 
Cass county, in which the lands were located, would have 
no jurisdiction at all, and any proceedings had before it for 
a sale of the land located in said county would be utterly 
void. (Calloway v. Kirkiand, 50 Ala., 401; Gordon v. 
Howell, 35 Ark., 381; Woods v. Monroe, 17 Mich., 238.) 
Unless an administrator proceed in the particular court, 
and by the mode pointed out in the statute, there will be 
such a want of jurisdiction as to render the sale void. 
(Wright v, Edwards, 10 Ore, 298; In re Mahoney, 34 
Hun [N. Y.], 501; Hordmen v. Short, 18 Ill., 61; Spen- 
cer v. Jennings, 114 Pa. St., 618; Lynch v. Hickey, 13 Ill. 
App., 13.) The sureties did not qualify before the judge 
or the clerk, but before a notary public and the attorney of 
record of the administrator, and the sale upon that ground 
should be avoided. (Wood v, Monroe, 17 Mich., 238.) 
The court had no jurisdiction over the person of Hannal> 
Stack, and consequently the proceedings could not affect her 
rights. (Jenkins v. Young, 35 Hun [N. Y.], 569; Under- 
wood v. Underwood, 22 W. Va., 203.) 


L. T. Stocking, contra: 


Jurisdiction is power “to hear and determine” a par- 
ticular cause or matter in controversy. (Smiley v. Sampson, 
1 Neb., 56; Sheldon’s Lessee v. Newton, 3 O. St., 494; 
Gregnon’s Lessee v. Astor, 2 How. [U. S.], 338.) The 
meaning of the word court in sec. 68, ch. 23, Comp. Stats., 
is to be determined by reference to other sections of the 
same chapter where the term “judge” is used interchange- 
ably. (Davis v. Hayden, 3 Scam. [Ill.], 35; Zarresseller v. 
People, 17 Ill., 101; Stribling v. Prettyman, 57 Id., 371; 
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Biggs v. Clapp, 74 Id., 335.) In the light of Webster’s 

definition of the word “court” and of the other parts of 
this statute if a sufficient petition. should be “presented” 

to a judge of the district court anywhere in his district 

the matter would be coram judice; the judge could make 

a valid order to show cause at chambers anywhere in his 

district ; and at that time and place, if said order is cont- 

plied with, the judge can make a valid order of sale. (Stew- 

art v. Daggy, 13 Neb., 290; Dietrichs v. R. Co., 14 Id., 
356.) The order need not recite the names of the persons. 
interested, (Stow v. Kimball, 28 Ill., 93; Gregnon’s Les— 
see v. Astor, 2 How. [U.8.], 338; McClay v. Foxworthy, . 
18 Neb., 295; Sheldon’s Lessees v. Newton, 3 O. St., 504.) : 
Confirmation cures all irregularities. ( Wilcox v. Raben, 24: 
Neb., 368 ; Savon v. Cain, 19 Id., 488; Neligh v. Keene, 
16 Id., 407.) A purchaser is not bound to look beyond 
the decree. (Gregnon’s Lessee v, Astor, 2 How. [U. S.], 
340.) Granting the license cannot be attacked collaterally. 
(Franklin v. Kelley, 2 Neb., 112; Gregnon’s Lessee v.. 
Astor, 2 How. [U. §.], 339 ; Phillips v. Bridge, 11 Mass., 
227; U.S. v. Arredondo, 6 Pet. [U.S.], 729; McPherson 
v. Cunlif, 11 8. & R. [Pa.], 429.) 


Norval, J. 


This is an action of ejectment brought by the plaintiff 
in error, to recover the possession of the northwest quar- 
ter of section 11, in township 4, range 8 west, in Nuckolls 
county. 

There was a trial to ajury, who, under the direction of 
the court, returned a verdict for the defendant. Plaintiff 
presented a motion for a new trial, which was overruled, 
and judgment entered on the verdict. 

The plaintiff claims title to, and the right of possession 
of, the real estate as the sole devisee under the last will 
and testament of James Stack, deceased. The defendant 
is the tenant of one Mary B. Snyder, who claims title 

t 
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under a deed from the administrator of the estate of said 
James Stack, deceased, and other mesne conveyances in her 
chain of title. 

On the 8th day of May, 1878, one James Stack, then a 
resident of Clay county, died at Harvard, in said county, 
seized of the real estate in litigation. He left a will be- 
queathing all his property to his wife, the plaintiff herein. 
On the 15th day of June, 1878, the will was admitted to 
probate by the county court of Clay county, and the plaint- 
iff was appointed as sole executrix. Subsequently she re- 
signed as executrix, and on the 2d day of February, 1880, 
one William Hammond was appointed by the county court 
of Clay county administrator of said estate with the will 
annexed. 

Upon the trial the defendant introduced in evidence, 
over the objection and exception of plaintiff, the petition 
of the administrator of the estate of said James Stack for 
license to sell the real estate in controversy, the order of the 
district judge fixing the time and place of hearing the same, 
the license issued to the administrator, report of sale, order 
of confirmation, and the deed of the administrator to the 
purchaser. Plaintiff now complains of the admission of said 
testimony, and of the instruction of the court to the jury to 
return a verdict for the defendant. 

It appears from an inspection of the petition of the ad- 
ministrator for license, and the proceedings had thereun- 
der, that on the 17th day of May, 1880, at Clay Center, 
the Hon. A. J. Weaver, the judge of the first judicial dis- 
trict, which included the county of Clay, on the petition of 
said administrator for license to sell the real estate above 
described, to pay the debts. of said estate and charges of 
administration, made an order that all persons interested in 
said estate appear before him at his chambers, at Falls 
City, on the 24th day of July, 1880, to show cause why a 
license should not be granted to the administrator to sell 
said real estate. The petition and the order to show cause 
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are entitled in the district court of Nuckolls county, and 
on the 20th day of May, 1880, were filed in the office of 
the clerk of said court. Hearing was had at the time and 
place stated in the order to show cause,and thereupon Judge 
Weaver issued a license to said Hammond to sell said real 
estate, on his giving a bond in the sum of $1,000, to be 
approved by the clerk of the district court of Nuckolls 
county. By the license the administrator was ordered to 
make return of his doings thereunder to the district court 
of said county, and the clerk of said court was directed to 
copy the license into his journal, file the original in his 
office, and furnish the administrator with a certified copy 
of the same. All this was done as directed, the license be- 
. ing filed on September 11, 1880. The bond of the admin- 
istrator was filed and approved by said clerk on September 
17th. On the day following, previous notice of the time 
and place of sale having been given, the land was sold, Mary 
A. Colvard being named in the report of sale as the pur- 
chaser. On the 7th day of November, 1881, the adminis- 
trator made and filed his report of sale in the office of the 
clerk of the district court of Nuckolls county. The next 
day said conrt approved and confirmed the sale, and ordered 
the administrator to execute and deliver a deed to the pur- 
chaser. Subsequently, on the 2d day of May, 1883, the 
administrator made his deed, in which S. C. Colvard is 
named as grantee. 

It appears that a mistake was made by the administrator 
in his report of the sale, in the Christian name of the pur- 
chaser, the name of the purchaser being 8. C. Colvard, in- 
stead of Mary A. Colvard, as reported. On motion of the 
administrator the district court of Nuckolls county, on the 
9th day of October, 1883, ordered the report corrected to 
correspond with the facts, which was done. 

It is claimed by the plaintiff in error that the proceed- 
ings, under which the administrator’s deed is based, are 
without jurisdiction and void, for the reason that the court 
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had no jurisdiction over the person of Hannah Stack, and 
because the proceedings were not had in the district court 
of Clay county, that being the county in which the admin- 
istrator was appointed. The determination of the question 
of jurisdiction thus presented necessitates an examination 
and construction of some of the provisions of the statute 
governing proceedings by administrators and executors in 
the sale of real estate which were in force at the time the 
license in question was granted. 

Section 67, chapter 23, Compiled Statutes 1881, entitled 
«« Decedents,” provides, “ When the personal estate of any 
deceased person, in the hands of his executors or adminis- 
trators, shall be insufficient to pay all his debts, with the 
charges of administering his estate, such executors or ad- 
ministrators may sell his real estate for that purpose, upon 
obtaining a license therefor, and proceeding therein in the 
manner hereinafter provided.” 

Section 68 provides that “In order to obtain such license, 
the executor or administrator shall present a petition to the 
district court from which he received his appointment, set- 
ting forth the amount of personal estate that has come to 
his hands, and how much thereof, if any, remains undis- 
posed of; the debts outstanding agaiust the deceased, so far 
as the same can be ascertained; a description of all the real 
estate of which the testator or intestate died seized; and 
the condition and value of the respective portions or lots; 
which petition shall be verified by the oath of the party 
presenting the same.” 

Section 69 provides that “If it shall appear by such 
petition that there is not sufficient personal estate in the 
hands of the executor or administrator to pay the debts 
outstanding against the deceased, and the expenses of ad- 
ministration, and that it is necessary to sell the whole or 
some portion of the real estate for the payment of such 
debts, the judge of the district court shall thereupon make 
an order, directing all persons interested in the estate to 
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appear before him, at a time and place therein to be speci- 
fied, not less than six weeks and not more than ten weeks 
from the time of making such order, to show cause why a 
dicense should not be granted to the executor or adminis- 
trator applying therefor, to sell such real estate of the de- 
«eased as shall be necessary to pay such debts.” 

Section 70 provides that “A copy of such order to show 
<ause shall be personally served on all persons interested 
in the estate, at least fourteen days before the time ap- 
pointed for hearing the petition, or shall be published four 
successive weeks in such newspaper as the court shall order ; 
Provided however, If all persons interested in the estate 
shall signify in writing their assent to such sale, the notice 
aay be dispensed with.” 

Section 79 provides that “If the judge of the district 
<ourt shall be satisfied, after a full hearing upon the peti- 
tion, and an examination of the proofs and allegations of 
the parties interested, that a sale of the whole or some por- 
tion of the real estate is necessary for the payment of valid 
<laims against the deceased, and charges of administration, 
or if such sale be assented to by all persons interested, he 
shall thereupon make an order of sale, authorizing the ex- 
ecutor or administrator to sell the whole, or so much and 
such part of the real estate described in the petition as he 
shall judge necessary or beneficial.” 

The point is made in the brief of counsel for plaintiff that 
the court, in the proceedings had to sell the lands in contro- 
versy, and had no jurisdiction over the person of Hannah 
‘Stack, for the reason she was not named in the order to 
show cause why a license should not issue. The order is 
entitled: “In District Court, First Judicial District, Nuck- 
lls County, Nebraska. In the Matter of the Application 
of Wm. H. Hammond, Administrator of the Estate of James 
Stack, Deceased, to sell real estate to pay debts.” In the 
body “it is ordered that all persons interested in said estate 
appear,” ete. A copy of the order to show cause was pub- 


840 ' NEBRASKA REPORTS. [ Vou. 34 


Stack v. Royce. 


lished in a newspaper for the length of time required by 
section 70, quoted above. That was sufficient. It was not 
necessary that the order should state the names of the heirs 
~ or of the persons interested. The statute does not require 
it, but prescribes that the court shall make an order direct- 
ing all persons interested in the estate to appear before him 
at a time and place therein named. As said by Judge 
MAxwELLt in his opinion in McClay v. Foxworthy, 18 Neb., 
298, “A proceeding under the statute to sell real estate of 
the deceased for the payment of debts against the estate is 
not, strictly speaking, an action. It is purely a proceeding 
in rem, where the principal questions involved are the 
amount of debts outstanding against the estate, the amount 
of personal property available for the payment of the debts, 
and the necessity tosell the land for which license is sought 
for the payment of the same. The proceeding is not ad- 
versary in its character, in the sense in which the term is 
used in an action, as only so much of the estate descends to 
the heirs as exists after the payment of the debts.” 

In Hobson v. Hwan, 62 Tll., 146, it was held that the 
notice by an administrator of his application for an order 
to sell real estate, directed “to all persons interested,” was 
sufficient, and that it was not necessary to state in the 
notice the names of the heirs, or other interested parties. 

The petition presented by the administrator to Judge 
Weaver contained all the facts necessary to be set forth in 
a petition of that kind, or required by the statute. This 
is conceded by the plaintiff. The power of a judge of the 
district court, in a proper case, to hear and determine at 
chambers an application of an administrator or executor 
for a license to sell real estate to pay debts cannot be 
doubted. Not only is such authority impliedly conferred 
by the provisions of the sections above quoted, but such 
jurisdiction is expressly: granted by section 339 of said 
chapter 23, which provides that “the judge of the district 
court of the state may, upon the application of an executor, 
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administrator, or guardian to sell or dispose of the real 
estate of decedents, spendthrifts, or minors, hear and deter- 
mine the same at chambers in vacation,” etc. ; and the power 
thus conferred may be exercised by a district judge any- 
where within his judicial district, or by the district court of 
the proper county, when in session. 

The next important question to be determined is, whether 
the petition for such license is required to be filed in the 
district court, and if so, of which county? The one in 
which administration is granted, or the district court of 
the county where the lands lie? Or, is the application re- 
stricted to any particular district court of this state? 

Counsel for the defendant contends that the petition of 
an administrator or executor for license to sell real estate 
to pay debts is not required to be filed in any court, or 
with any officer of the same. He cites in support of his 
position section 68 above quoted, which provides that “in 
order to obtain such license the executor or administrator 
shall present a petition,” ete. The word “present,” in the 
connection used, was intended by the legislature to include 
not only the bringing of the petition to the notice or atten- 
tion of the court or judge, but the filing of the application 
with the clerk of the district court having jurisdiction of the 
proceedings. It is unreasonable to suppose that the law- 
makers intended so important a paper as the petition, 
which is the foundation of the proceedings, and without 
which the district court or judge has no power or authority 
to act, need not be made a matter of record. Courts speak 
only through their records. Looking to the proviso clause 
of section 339 of said chapter 23, it will be seen that in all 
cases where a judge of the district court orders a sale of any 
real estate while sitting at chambers, it is made his duty to 
cause a copy of the order to be filed in the office of the clerk 
of the district court, “and said clerk shall thereupon record 
said order in the record book of said court before any sale 
shall be made as aforesaid.” It would be a strange pro- 
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ceeding to require the order to be recorded, and yet not 
preserve the petition, the jurisdictional paper upon which 
the license and all subsequent proceedings are based. That 
such petition must be filed and preserved by the clerk, we 
have no doubt. 

To the district court of which county must the applica- 
tion be presented and the record of the proceedings be 
made? The language of section 68 is, that the “adminis- 
trator shall present a petition to the district court from 
which he received his appointment.” It may be observed 
that section 16 of article 6 of the constitution confers upon 
county courts original jurisdiction in all matters of probate, 
so that the district courts of the state have no power to 
appoint administrators or executors. Prior to the admis- 
sion of Nebraska asa state into the Union, the probate 
courts had the power to grant license to administrators to 
sell real estate to pay debts and costs of administration. 
Section 68, as copied above, with the exception that the 
word “probate” appeared in the place of “ district,” was 
enacted by the territorial legislature in 1860. By section 4 
of article 4 of the constitution of 1867 the power to decree 
the sale of real estate was taken from courts of probate, 
and the legislature in 1873 changed section 68 as origi- 
nally passed, by striking out the word “ probate” and in- 
serting the word “district” in its place. When probate 
courts had jurisdiction to license the sale of real estate, the 
statute required the petition therefor to be presented to the 
probate court of the county in which administration was 
granted. 

It was not the purpose of the legislature, in changing 
the section so as conform to the constitution, which con- 
ferred jurisdiction upon the district courts to grant such 
licenses, to change the county in which the application 
should be made, but it was obviously the intention of the 
law-makers that the petition should be filed and the pro- 
ceedings should be recorded in the district court of the 
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county where letters of administration are granted. This 
has been almost the universal construction placed upon the 
section by the bench and bar of the state, and the legisla- 
ture in 1887 recognized the wisdom of such construction 
by amending said section 68, by inserting therein after the 
words “ district court” the words “of the county,” thereby 
making the meaning plain and removing all doubt. If 
search for a reason why the legislature required the appli- 
cation for a license to sell real estate by an administrator 
or executor, should be made to the district court of the 
county in which administration was granted is permissible, 
it may be inferred from the fact that, that being the county 
in which the deceased resided at the time of his death, 
usually more of the heirs and creditors of the deceased, and 
others interested in the settlement of the estate, reside in 
that county than in any other county of the state. There 
is no provision of statute which can possibly be construed 
to confer jurisdiction in such proceeding upon the district 
court of the county where the real estate which is sought 
to be sold is situated. The administrator having received 
his appointment from the county court of Clay county, the 
district court of that county, or the judge thereof in vaca- 
tion, had exclusive jurisdiction to license the sale of the 
real estate of the deceased, although the same was situated 
in another county, upon the filing of a proper petition in 
the district court of Clay county. No such a petition has 
ever been filed therein, nor was airy record of the proceed- 
ings had before Judge Weaver made in said court, but the 
same was made in the district court of Nuckolls county. 
There was no authority for this. Where a district judge 
at chambers grants a license to an administrator or executor 
to sell real estate, the record of the proceedings must be 
made in the district court having jurisdiction to hear and 
determine the application. This is manifest from a read- 
ing of the proviso clause of section 339 of chapter 23, 
Compiled Statutes, entitled ‘ Decedents,” which declares 
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“That in all cases where the judge shall order a sale of 
any real estate, while sitting at chambers, he shall make 
out in writing a copy of said order, and cause the same to be 
filed in the office of the clerk of the district court, and said 
clerk shall thereupon record said order, in the record book 
of said court, before any sale shall be made as aforesaid.” 

There can he no doubt when a petition, setting up the 
necessary facts for a license to sell Jands for the payment 
of the debts of an estate, is filed in the district court hav- 
ing jurisdiction, which is acted upon by the judge therof 
in vacation and a license is granted, that mere errors or 
irregularities in the proceedings, when the essential require- 
ments of the statute have been complied with, will not 
avoid the title of the purchaser when called in question 
collaterally. But the defects relied on in the case before 
us are not mere irregularities, but go to the jurisdiction. 
If the petition of the administrator for a license had not 
been filed, and the license and subsequent proceedings there- 
under had never been recorded, in any district court of the 
state, we do not think it would be contended that the sale 
and administrator’s deed were valid. The fact that the 
application for the license was filed and the proceedings 
were recorded in Nuckolls county, and that such county 
and Clay were in the same judicial district, cannot make 
any difference. The district courts of the two counties are 
as separate and distinct as if they were in different judicial 
districts and presided over by different judges. We think 
the essential requirements of the statute have not been ob- 
served. For the reasons stated the judgment of the dis- 
trict court is reversed and the case remanded. 


REVERSED AND REMANDED. 


Post, J., concurring. 


I agree with the chief justice, that the jurisdiction of a 
- district judge to order the sale of land of a deceased person 
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for the purpose of paying the debts of the estate, upon the 
petition of an administrator, is co-extensive with his dis- 
trict. The proceedings through which defendant herein 
claims title are not void, for the reason that the order of 
sale was made by the judge of the district in Richardson 
county. Iam, however, unable to assent to the proposition 
that the recording of the proceedings in Nuckolls county 
instead of Clay county is a mere irregularity not affecting 
the merits of the controversy. To so characterize it is to‘as- 
sume the very proposition in controversy, viz., that the 
administrator was authorized to.sell the real estate in ques- 
tion. I take it to be an elementary rule of evidence that 
judicial proceedings are proved by their records only, or, in 
the language of Mr. Greenleaf, a judgment is “the only 
proper and legal evidence of itself.” (1 Gr. on Ev., 538.) 
In this case the authority of Hammond, the administrator, 
to sell the land must appear of record. It must be proved 
by a record which the law authorizes to be kept. The 
statute makes no provision for the recording of the pro- 
ceedings in such cases in any county other thau that in 
which the administrator may have been appointed. It is 
clear to me, from a careful examination of the legislation 
on the subject, that the provisions of our statutes will not 
bear any other construction. I do not understand, how- 
ever, that there exists any difference of opinion between 
the members of the court upon that question. There being 
no authority for the record in this case elsewhere than in 
Clay county, it follows that the records of that county are 
the only legal evidence of the sale. (1 Gr. on Ev., 485.) 
It is not a sufficient answer to the objection to the record in 
this case, that Clay and Nuckolls counties were both in the 
same judicial district, since the district court of one county 
will not take notice of the records of the court of another 
county in the same district, nor is the jurisdiction of a dis- 
trict judge limited to property within his district. There 
is, perhaps, not a district judge of the state to-day who has _ 
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not upon the petition of administrators ordered the sale of 
real estate in other districts. The boundaries of the state 
are the only limitation upon the jurisdiction of the judges. 
so far as the property is concerned. The law surely does 
not contemplate anything so unreasonable as that the rec- 
ord of a judicial proceeding should be kept in another, 
perhaps distant county, beyond the reach or control of the 
judge who made the order in question. A construction so 
illogical should be avoided if possible. It should be borne 
in mind that the one question distinctly raised by the plead- 
ings and proofs in this case is that of the legal title. Mrs. 
Snyder, the party in interest, and who conducted the defense 
in the name of her tenant Royce, was satisfied to rest upon 
the title acquired through the administrator’s sale, and of- 
fered no evidence tending to show equities on her part 
which should prevail as against the plaintiff, who is con- 
ceded to have the legal title, unless divested thereof by the 
sale and deed of the administrator. There is, aside from 
the records of the district court of Nuckolls county, no 
evidence that defendants paid any consideration for the 
land, or that she is subrogated to any equities of the pur- 
chaser at the administrator’s sale. It is useless to speculate 
upon the effect of supposable equities as against the legal 
title. The record was, in my opinion, inadmissible, and 
there being no competent proof of title in defendant, the 


judgment is wrong and should be reversed. P 


MaxwELL, Cu. J., dissenting. 

This is an action of ejectment bronght by the plaintiff 
against the defendant in the district court of Nuckolls 
county, to recover the possession of the northwest quarter 
of section 11, in township 4 north, range 8 west, of the 
6th P. M., and for damages for withholding the posses- 
sion. The defendant answered denying the pliintiff’s title 
and alleging that the sale was made more tuan five years 
before the bringing of the suit. On the trial of the cause 
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the court directed the jury to return a verdict for the de- 
fendant, which was done, and judgment entered thereon, 
dismissing the action. It appears from the record that 
James Stack, in his lifetime was, the owner of the land in 
controversy; that he died in the year 1879 in Clay county, 
leaving a will wherein the plaintiff, was named as execu- 
trix and sole legatee of all his property, subject to his 
debts. The will was duly admitted to probate in Clay 
county, but afterwards the plaintiff, for some cause which 
does not appear and is not material, resigned and William 
H. Hammond was appointed administrator with the will 
annexed of said estate. The debts secured by mortgage 
against the estate seem to have amounted to nearly $1,200, 
and the personal property was of less value than $300. To 
satisfy these debts it was necessary to sell real estate, and 
the administrator presented the following petition to Judge 
Weaver, of the then first judicial district: 


“Tn the District Court, First Judicial District, in and for 
Nuckolls County, Nebraska, Before Hon. A. J. 
Weaver, Judge: 

“Petition or Wm. H. Ham- 

MOND, ADMINISTRATOR OF 
THE EsTaTE OF JAMES 
Stack, DeEcEasED, TO 
Set, Reaut Estate To 
Pay Depts. 

“Comes now William H, Hammond, administrator as 
aforesaid, by Hayes & Steele, his solicitors, and represents 
to the honorable court that he was on the 2d day of Feb- 
ruary, 1880, duly appointed administrator of the estate of 
James Stack, deceased, by Hon. E. P. Bennett, county 
judge of Clay county; that the personal property which 
came to his hands as such administrator amounted to 
$287.29, and that the same has all been paid out and ex- 
pended towards liquidating the just debts and demands ex- 
isting against said estate, which said claims and demands 
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amounted in the gross to $1,187, as near as can be ascer- 
tained, and that there still exists demands and claims 
amounting to $900, as nearly as the same can be ascer- 
tained by your petitioner. Your petitioner further rep- 
resents that said James Stack, deceased, died seized of the 
following real estate, to-wit: The northwest quarter of 
section 11, town 4 north, of range 8 west, of the 6th prin- 
cipal meridian, situated in said Nuckolls county. Your 
petitioner therefore prays that an order may be made al- 
lowing him to sell said real estate, or so much thereof as 
may be necessary, at private sale, and that the proceeds of 
said sale shall be appropriated to the liquidating of the 
claims, demands, and debts existing against said estate.” 
This was duly signed and verified. 


Judge Weaver thereupon made the following order: 


“Tn the District Court, First Judicial District, Nuckolls 
County, Nebraska, 
“Tn THE MATTER OF THE 
APPLICATION OF WM. 
H. HammonpD, ADMIN- 
ISTRATOR OF THE Es- 
TATE OF JAMES STACK, 
DECEASED, TO SELL, 
Rea Estate To Pay 
DEBTs. 


“Present, Hon. A. J. Weaver, judge. 

“Upon reading the petition filed herein, and it appear- 
ing by the petition that there is not sufficient personal 
property or estate in the hands of said administrator to 
pay the debts of said estate of James Stack, deceased, and 
it appearing from the petition that it is necessary to sell 
the real estate described in the petition filed herein for the 
payment of said debts against said estate: Therefore, it is 
ordered that all persons interested in said estate appear be- 
fore me at chambers, at my office in Falls City, Nebraska, 
on the 24th day of July, 1880, at 2 o’clock P. M., to show 
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cause why a license should not be granted as prayed to sell 
the N. W. } sec. 11, T. 4, R. 8 W., situated in Nuckolls 
county, Nebraska, to pay debts against the estate of James 
Stack, deceased. And it is further ordered that a copy of 
this notice be published for four successive weeks prior to 
the time fixed for said hearing, in the Nuckolls County 
Herald, published in Nuckolls county, Nebraska. 
“A, J. WEAVER, 

“Clay Center, May 17, 1880.” 

It will be olserved that this order was made at the 
county seat of Clay county. The order was duly pub- 
lished four successive weeks. At the time set for the hear- 
ing a license was granted as follows: 

“In THE MATTER OF THE 
APPLICATION OF WILL- 
1AM H,. Hammonp, Ap- 
MINISTRATOR OF THE 
EstaTE OF JAMES 
Srack, DEcEASED, TO 
Seti Rea Estate To 
Pay Depts AGAINsT 
Sar Esrare. 


“LICENSE. 

“And now on this 24th day of July, 1880, this cause 
coming on to be heard at chambers, at the time and place 
fixed in open court, and in pursuance of the notice filed 
herein, and being fully advised in the premises, I find 
there has been lawful service by publication of the notice 
heretofore ordered to be given of the time and place for 
hearing of the application for license to sell real estate to 
pay debts against the estate of said James Stack, deceased, 
and having fully examined the petition and the allegations 
and the proofs of the parties interested, and no one ap- 
peiring to show cause why license should not be granted 
as prayed, and being satisfied that it is necessary to sell the 
real estate described in the petition to pay debts against the 
estate of said James Stack, deceased: Therefore, it is ordered 

57 
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that the said William H. Hammond, administrator of the 
estate of said James Stack, deceased, be, and he is hereby, 
authorized and licensed to sell the following real estate to 
pay debts against the estate of James Stack, deceased, to- 
wit: The northwest quarter of section number 11, town 4 
north, in range 8 west of the 6th P. M., situated in Nuck- 
olls county, Nebraska, Said administrator, before making 
said sale, is required to take the oath as prescribed by law 
and to execute a bond, to be approved by the clerk of the 
district court in and for Nuckolls county, in the sum of 
$1,000, and he is hereby ordered to make return of his. 
doings under this license to the district court of Nuckolls 
county within one year of the date hereof. 

“The clerk of the district court in and for Nuckolls 
county is ordered to copy this license in his journal, file 
the original in his office, and furnish the administrator a 
certified copy of the same, and the clerk is further ordered, 
upon the execution and approval of the bond ordered to be 
given him, to file the same in his office and copy the same 
upon the proper record. A. J. WEAVER.” 

“ Judge of the District Court, First Judicial District of 
Nebraska.” 

The administrator thereupon gave a bond, which was re- 
tained by the clerk and thereby duly approved, and took 
the oath required by statute, and after due advertisement 
sold said land to S. C. Colverd for the sum of $605, sub- 
ject to the interest of P. M. Colverd of $655. The report 
of this sale is in due form and is accompanied by the oath 
of two reputable persons that the price is uot disproportion- 
ate to the value of the land. ‘The report was duly presented 
to the district court of Nuckolls county, and an order 
made confirming the same, as follows; 
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“Tn the District Court in and for Nuckolls County, 
Nebraska. 
“In THE MATTER OF THE SALE 
oF Reau Estate sy WILL- 
1am H. HamMonp, ADMINIS- 
TRATOR OF ESTATE OF JAMES 

Srack, DecEASED. 

“ Journal entry, November 8, 1881. 

“ Now on the 8th day of November, A. D. 1881, being 
the second day of said court, came this cause on for hear- 
ing,and on motion of said William H. Hammond, by John 
D. Hayes and W. A. Bergstresser, his attorneys, and on 
producing the return and report of the said administrator 
of a sale of real estate made by him on the 18th of Sep- 
tember, 1880 to Mary A. Colverd onan order of sale issued 
by this honorable district court in this cause on the 24th 
day of July, A. D. 1880, ordering the sale of the N. W. 
} of section 11, township 4 north, of range 8 west, of the 
6th P. M., and the court, on examination of said proceed- 
ings, being the said return and report, being satisfied that 
said sale has been made in all respects in conformity to the 
law and the previous order of this court, it is ordered that 
the said sale and proceedings be, and the same is hereby, 
confirmed, and the said administrator is ordered to make to 
said purchaser a deed for the lands and tenements so sold.” 

A deed was thereupon made by said administrator in 
due form, under which the defendants claim title. 

The principal contentions of the plaintiffs is that the 
proceedings having been conducted in Nuckolls county 
where the land is situated while the administrator was ap- 
pointed by the probate court of Clay county, that there- 
fore the proceedings are void and no title passed by the 
deed. It is necessary therefore to examine the statutes au- 
thorizing such sales, In consequence of certain irregular- 
ities which were brought to the attention of the legislature 
in 1866, the power to decree sales of real estate was taken 
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away from the probate courts by section 4, article 4, of the 
constitution of 1867, which is as follows: “The juris- 
diction of the several courts herein provided for, both 
appellate and original, shall be fixed by law; Provided, 
That probate courts, justices of the peace, or any inferior 
court that may be established by the legislature shall not 
have jurisdiction in any matter wherein the title or boun- 
daries of land may be in dispute, nor shall either of the 
courts mentioned in this proviso have the power to order 
or decree the sale or partition of real estate; And provided 
further, That justices of the peace, and such inferior courts 
as may be established by the legislature, shall not have ju- 
risdiction when the debt or sum claimed shall exceed $100, 
and the jurisdiction of the district or probate courts, and 
gustices of the peace, shall be uniform throughout the 
state.” 

In the constitution of 1875 the provision is as follows: 
«County courts shall be courts of record and shall have 
original jurisdiction in all matters of probate, settlements of 
estates of deceased persons, appointment of guardians, and 
settlements of their accounts, in all matters relating to ap- 
prentices, and such other jurisdiction as may be given by 
general law. But they shall not have jurisdiction in crim- 
inal cases, in which the punishment may exceed six months 
dmprisonment, or a fine of over $500, nor in actions in 
«hich title to real estate is sought to be recovered, or may 
be drawn in question, nor in actions on mortgages or con- 
tracts for the conveyance of real estate, nor in civil actions 
where the debt or sum claimed shall exceed $1,000.” Sec- 
tion 23 of the same article provides that “The several 
judges of the court of record shall have such jurisdiction 
at chambers as may be provided by law.” 

Our present law in relation to decedents was passed and 
im existence before the state was admitted into the Union, 
dence some of the peculiar phraseology of that law has 
mever been changed to conform to the change in the tribu- 
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nals to authorize the granting of licenses to sell real estate- 
Thus in section 68 the administrator is required to present 
a petition to the district court of the county in which he 
was appointed, etc. Thus in section 68 of the Revised 
Statutes of 1886 the word “probate” being changed to 
“ district” before the word “court.” The original section is 
as follows: ‘In order to obtain such license, the executor 
or administrator shall present a petition to the probate 
court from which he received his appointment, setting forth 
the amount of personal estate that has come to his hands 
and how much thereof, if any, remains undisposed of; the 
debts outstanding against the deceased, so far as the same 
can be ascertained; a description of all the real estate of 
which the testator or intestate died seized, and the condition 
and value of the respective portions or lots, which petition 
shall be verified by the oath of the party presenting the 
same.” A change was made in this section in 1887, so 
that it now reads as follows: “In order to obtain such 
license, the executor or administrator shall present a peti- 
tion to the district court of the county in which he was ap- 
pointed, setting forth the amount of personal and real 
estate that has come to his hands and how much thereof, 
if any, remains undisposed of; the debts outstanding against 
the deceased, so far as the same can be ascertained; a de- 
scription of all the real estate of which the testor or in- 
testate died seized, and the condition and value of the 
respective portion or lots, which petition shall be verified 
by the oath of the party presenting the same.” 

The words “of the county” were added by the last. 
change, so that the section now reads, the “administrator 
shall present a petition to the district court of the county 
in which he was appointed.” The plaintiff’s argument is 
based almost wholly upon these words, apparently ignor- 
ing the fact that they were not in the statute when this 
sale took place in 1880. Section 339 of chapter 17, Gen- 
eral Statutes, which was in force when this sale took place, 
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is as follows: “The judge of the district court of the 
state may, upon the application of an executor, adminis- 
trator, or guardian to sell or dispose of the real estate of 
decedents, spendthrifts, or minors, hear and determine the 
same at chambers in vacation; Provided, That in all cases 
where the judge shall order a sale of any real estate, while 
sitting at chambers, he shall make out, in writing, a copy of 
said order, and cause the same to be filed in the office of 
the clerk of said court, and said clerk shall thereupon 
record said order, in the record book of said court, before 
any sale shall be made as aforesaid.” 

On page 10 of the plaintiff’s brief it is said that the 
clerk shall enter the same in the record book of the county, 
etc., which is a clear mistake. It will not be seriously 
contended that if the court or judge had jurisdiction to 
make the orders in the premises that the failure of the clerk 
to enter the order before a sale took place would render all 
subsequent proceedings void, particularly if no one had 
suffered by the wrong. But the question may arise, what 
county is referred to? Since the amendment of 1887, that 
question is set at rest, but prior to that time there was room 
for doubt. It is true section 68 provides for the presenta- 
tion of a petition to the judge of the court of the county 
in which the administrator was appointed. This, under the 
territorial law above referred to, was necessary, as the probate 
judge would have no jurisdiction outside of his own county, 
The constitution, however, by conferring this power on 
the judge of the district court, gave the authority to judges 
and tribunals which have general jurisdiction in each 
county in the district ; and, therefore, the power in that re- 
gard is much broader than under the territorial law. This 
principle is recognized in Seymour v. Ricketts, 21 Neb., 
240, where a license to sell real estate issued by a judge of 
the first judicial district included lands in the second dis- 
trict, and the sale was held not subject to collateral attack 
and was sustained. A judge has jurisdiction over his en- 
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tire district. His power is as broad in that regard in re- 
spect to matters over which he has jurisdiction as that of a 
county judge within his county. He is liable to err, but 
if he has jurisdiction, such errors will not render the pro- 
ceedings void. Therefore, where a petition is properly 
presented to him setting forth the necessity of a sale, and 
he causes a notice thereof to be published for the requisite 
length of time, and thereafter issues a license under which 
‘a sale of real estate of the decedent takes place, the sale 
will not be void unless there is fraud. 

The plaintiff in error lays considerable stress upon the 
words “district court,” and it is said that a district judge 
is not a district court. In section 69, chapter 23, Compiled 
Statutes, it is said “the judge of the district court shall 
thereupon make an order.” In section 72 of the same 
chapter it is provided that “the judge of the district court 
shall proceed to the hearing of said petition.” In section 
79 it is provided that “if the judge of the district court 
shall be satisfied, after a full hearing upon the petition, etc., 
* * * that a sale of the whole or some portion of 
the real estate is necessary for the payment of valid claims 
against the deceased * * * he shall thereupon make 

.an order,” ete. Section 80 requires the judge to specify 
‘the land to be sold, and authorizes him to direct the order 
in which they shall be sold. Section 87 is as follows: 

“ Theexecutor or administrator making “any sale shall 
immediately make a return of his proceedings upon the 
-order of sale in pursuance of which it is made, to the judge 
of the district court granting the same, who shall examine 
the proceedings, and may also examine such executor or 
administrator, or any other person, on oath, touching the 
‘same; and if he shall be of opinion that the proceedings 
‘were unfair, or that the sum bid is disproportionate to the 
value, and that a sum exceeding such bid, at least ten per 
cent, exclusive of the expenses of a new sale, may be ob- 
tained, he shall vacate such sale and direct another to be 
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had, of which notice shall be given; and the sale shall be, 
in all respects, as if no previous sale had taken place. 

“Sec. 88. If it shall appear to the district judge that 
the sale was legally made and fairly conducted, and that 
the sum bid was not disproportionate to the value of the 
property sold, or if disproportionate, that a greater sum 
than above specified cannot be obtained, he shall make an 
order confirming such sale and directing conveyances to be 
executed.” 

It will thus be seen that the judge of the district court 
may make any of the orders named. It is true the word 
“court” appears in some of the sections of the decedent 
law, but it will be found in every instance that that word 
existed in the territorial law and has not been changed; in 
other words, applied originally to the probate court and not 
to the district court; and, as is well known, the probate 
court consisted of the probate judge alone, and was always 
open for the transaction of business, except on Sundays and 
legal holidays, the same rule, no doubt, is applicable to the 
judges of the district court in relation to selling real estate 
for the payment of debts owing by an estate. This question 
is discussed in Stewart v. Daggy, 18 Neb., 290, and what 
is said there need not be repeated here. It is very clear. 
to my mind, therefore, that where a petition stating the 
necessary facts is presented to a judge of the district court 
within his district for the sale of real estate to pay debts 
against the estate, that he thereby acquires jurisdiction of 
the case, and if he, in good faith, follows the directions of 
the statute, although he may err therein, his orders and 
judgment, although erroneous and liable to be reversed in 
a direct proceeding, are not void, and a sale wherein 
the forms of the law have, in good faith, been complied 
with, is not void, although in a proper proceeding it may 
be voidable. Here, while the statute as it existed prior to 
1887 is not entirely clear as to the county in which the 
record should be made, yet it is probable it should have 
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been in the county where the administrator was appointed. 
The failure to do this, however, did not render the pro~ 
ceedings void. The land was sold by the representative of 
the estate and the money derived from said sale used to 
pay the debts owing by said estate. If there was any de- 
fect in the proceedings the purchaser was not to blame 
therefor and he should not suffer for such neglect, Had 
the plaintiff sought to redeem the land by offering to pay 
the full amount of purchase money, interest, and taxes, and 
stated any additional ground therefor, as that the land was 
sold for a grossly inadequate price, she would have appeared 
to much better advantage. It is evident to my mind that 
there is no error in the record, and the judgment in my 
view should be affirmed. 


Cyrit A. LEAKE ET AL. Vv. J. J. GALLOGLY. 
(FILED Junx 11, 1892.] 


1, Justice of the Peace: Summons: TIME oF SERVICE. Asum- 
mons issued by a justice’s court must be served at least three 
days before the time set for trial. 


2. Appearance: MorTIon To Skt ASIDE JUDGMENT Is. The filing 
of a motion by a defendant to set aside a judgment, under section 
1001 of the Civil Code, isa general appearance, and waives all 
objection to jurisdiction over his person. 

3. Justice of the Peace: SETTING ASIDE JUDGMENT. A justice 
of the peace has no authority to set aside a judgment under said 
section, where the defendant has neither paid the costs nor con- 
fessed judgment therefor. 


Error to the district court for Merrick county. Tried 
below before Post, J. 


R. C. Glanville, for plaintiffs in error, cited: Cobbey ». 
Wright, 23 Neb., 255; Tootle, Hosea & Co. v, Jones, 19 
Id., 588; Fox v. Meacham, 6 Id., 535. 
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J. W. Sparks, contra, cited: Degering v. Flick, 14 Neb., 
449; Strine v. Kaufman, 12 Id., 423; Tootle, Hosea & Co. 
v. Jones, 19 Id., 589. 


Norvat, J. 


This action was commenced before H. B. Hatch, a jus- 
tice of the peace of Merrick county, by J. J. Gallogly 
against plaintiffs in error, to recover the sum of $133.90. 
Judgment was rendered against the defendants below in 
their absence. Two days later they filed a motion with the 
justice, under the provisions of section 1001 of the Code of 
Civil Procedure, to set the judgment aside, upon the ground 
that the same was rendered in their absence, which appli- 
cation was overruled ; thereupon the defendants prosecuted 
a petition in error to the district court, where the judgment 
was affirmed, 

It is first contended the justice court acquired no juris- 
diction over the persons of the defendants, therefore the 
judgment was erroneous and should have been reversed by 
the district court. The transcript of the justice docket 
does not disclose that any summons was served upon the 
defendant J. H. Leake, while it appears from the returns 
of the constable on the summons that the writ was served 
upon Cyril A. Leake on the day of the entry of the judg- 
ment, “by his accepting service to appear at 2 o’clock of 
said day.” J. H. Leake not being summoned and not hav- 
ing appeared in the action prior to the rendition of the 
judgment, it is obvious the justice acquired no jurisdiction 
over him. The other defendant was not legally served 
with process, for the reason, among others, that it was 
made on the day judgment was entered. A summons in a 
civil action in a justice court, under section 911 of the Civil 
Code, must be served at least three days before the time set 
for trial. The defendants, by appearing before the justice 
and moving to set aside their defaults, submitted themselves 
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to the jurisdiction of the court, and waived all objections 
to jurisdiction over their persons. (Crowell v. Galloway, 3 
Neb., 215; Warren v. Dick, 17 Id., 241; Tootle v. Jones, 
19 Id., 589.) 

The remaining question to be considered is, Did the jus- 
tice err in refusing to set the judgment aside? The appli- 
cation was made under section 1001 of the Code, which 
reads as follows: 

“Sec. 1001. When judgment shall have been rendered 
against a defendant in his absence, the same may be set 
aside upon the following conditions: First—That his mo- 
tion be made within ten days after such judgment was en- 
tered. Second—That he pay or confess judgment for the 
costs awarded against him. Third—That he notify, in 
writing, the opposite party, his agent or attorney, or cause 
it to be done, of the opening of such judgment, and of the 
time and place of trial, at least five days before the time if 
the party reside in the county, and if he be not a resident 
of the county, by leaving a written notice thereof at the of- 
fice of the justice ten days before the trial.” 

The record fails to show that plaintiffs in error have com- 
plied with the second condition of the section, by either pay- 
ing the costs, or offering to confess judgment therefor. This 
requirement of the statute is mandatory, and unless it is 
complied with by the party seeking to have the judgment 
rendered against him in his absence opened up, the justice 
has no authority to set the default aside. 

The justice based his refusal to act upon the ground that . 
the judgment was not rendered by default, claiming the 
defendants had appeared in the cause on the day set for 
trial. The transcript of the judgment discloses no appear- 
ance of the defendants. The fact that the justice placed 
his decision upon an untenable ground is quite immaterial, 
so long as it appears that a valid reason did exist for re- 
fusing the application. Suppose the motion had not been 
made within the time prescribed by the above section, and 
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the defendants had brought themselves within all the other 
of its provisions, would the district court have been justified 
in reversing the judgment simply because the justice de- 
nied the motion on a ground other than that the applica- 
tion was uot made in time? To state the proposition is to 
evoke a negative answer. The reason is, the justice would 
be without power to act. The case before us is controlled by 
the same principle. It is no answer to say that the record 
does not state that the defendants have not paid the costs 
awarded against them, or confessed judgment therefor. It 
cannot be presumed that they have done either. Error 
must affirmatively appear, as all presumptions are in favor 
of the correctness of the ruling of the justice. Our cou- 
clusion is that the lower court did not err in affirming the 
decision of the justice court. The judgment of the district 
court is 


AFFIRMED. 


MAXWELL, Cu. J., dissenting. 


I am unable to concur in the conclusion reached by 
Judge Norval and will state the reasons therefor. The 
amount in controversy is not large, but the principle in- 
volved is quite important. The transcript from the justice’s 
docket is as follows: 

“On April 25, G. G. Gallogly filed a bill of particu- 
lars, marked ‘A,’ to the amount of $141.90; also filed 
affidavit, marked ‘B,’ praying for order of attachment; also 
filed affidavit for garnishee, marked ‘C,’ and attachment 
bond by plaintiff, signed by A. B. Cady and Pat. O’Hern, 
marked ‘D,’ which was approved. 

“April 25. Order issued, marked ‘EH,’ also an attacli- 
ment and garnishee notice, marked ‘F,’ to J. E. Morrill, 
O. Swensen, and A. J. Bowle & Co., returnable April 28, 
at 2 o’clock P. M. 
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“April 28, 2 o’clock. Order and notice to garnishees 
returned indorsed as served with a true copy upon gar- 
nishees J. E. Morrill, O. Swensen, and A. J. Bowle & Co. 
Plaintiff dissolved attachment and garnishee taxed to him. 

“April 28, at 2 o’clock, constable made return of sum- 
mons upon C. A. Leake, indorsed as follows: 

«Served on C. A. Leake April 28, 1888, by copy, he 
accepting service ou the 28th, 1888, to appear at 2 o’clock 
of said day. 


66 Fees: Service. ....000. 5Co 


Mileage......... 10e 


85c’ 

“2 o'clock, Ezra Gallogly, salesman of J. J. Gallogly, 
was sworn and established a bill of particulars. It is 
therefore considered and adjudged by the court here that 
J. J. Gallogly, plaintiff, have and recover from J. H. and 
C. A. Leake, defendants, the sum of $133.90 and costs 
herein taxed at $2.80. H. B. Hartcu, 

“Justice of the Peace. 

“ April 30 the defendants J. H. and C. A. Leake filed a 
petition, marked ‘G,’ with the court, moving that judgment 
in this case rendered April 28, 1888, be set aside, for the 
reason that said judgment was rendered by default against 
said defendants in their absence. Notice was served by 
the defendants in this case upon plaintiff on April 30, to 
appear May 5, at 1 o’clock P. M., before H. B. Hatch, 
justice in said case. 

“May 5,1 o’clock, parties appeared, and C. A. Leake 
prayed the court to set aside judgment, for the reasons 
stated in the petition filed April 30, viz., ‘That the judg- 
ment was rendered by default.’ The court held that judg- 
ment was not rendered by default inasmuch as constable’s 
return of summons showed that C. A. Leake accepted 
service to appear at 2 o’clock P. M. April 28, 1888, and 
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furthermore that said Leake’s attorney did appear in court 
shortly before 2 o’clock and asked the court to continue the 
cause.” 

So far as appears the alleged acceptance was not in writ- 
ing and therefore void; and there is no claim of service 
on J. H. Leake, so that the judgment was of no validity. 
It will thus be seen that on May 5, after the rendition of 
the alleged judgment, the justice attempted to bolster up 
his jurisdiction by a statement of two facts, which cannot 
have that effect when entered on the docket, to sustain the 
jurisdiction in the first instance. Had he possessed any valid 
reason he no doubt would have assigned it. Therefore, ifthe 
plaintiffs in error had refused to pay the costs this would 
no doubt have been assigned as a sufficient justification. 
The fact that the justice failed to assign such reason is con- 
clusive proof to my mind that no such cause existed. 
And this view is supported by the assignments of error in 
the district court, which are as follows: 

“Said justice erred in rendering a judgment against OC. A. 
Leake, one of the plaintiffs herein, on April 28, when the 
summons showed by the return thereon that service was 
only had thereof upon the same day of the trial, to-wit, 
April 28, and that said Leake had not appeared either in 
person or by attorney, and had not had the three days’ no- 
tice of said trial as required by law. 

“Second—The court erred in rendering a judgment 
against J. H. Leake (one of the plaintiffs herein) on April 
28, for the reason that said J. H. Leake was not served 
with summons to appear at that date and did not appear 
either in person or by attorney. 

“Third—The court erred in not allowing C, A. Leake, 
one of the plaintiffs herein, to introduce any testimony in 
his own behalf at the rehearing of said cause set for and 
held upon the 5th day of May, 1888. 

“Fourth—The court erred in affirming said judgment 
on May 5, 1888, as first rendered on the 28th day of April, 
1888.” 
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No attempt was made to show any different cause for 
refusing to set aside the judgment than that assigned by 
the justice. I cannot agree to the proposition that the 
court will presume that other reasons than those assigned 
by him, which do not appear, exist to justify the justice 
in refusing to open the judgment. We must remember 
that the defendants below (plaintiffs in error) have had no 
opportunity to make their defense. They have not had 
their day in court and hence have been unable to protect 
their rights. The constitutional guaranty of a fair trial is 
an empty declaration unless the courts will give it effect by 
protecting every suitor in all lawful rights and thereby 
secure him a fair trial, The judgment should be reversed 
and the cause remanded for trial. As no trial has yet: been 
had, I do not object to the syllabus, but in my view it 
does not state the questions before the court, 


Kate Toorue Et At. v. Frrst Natu. BANK oF 
CHADRON. 


[FILED JUNE 11, 1892.] 


1, Sale; Feaup: Rescisston. When goods are sold upon credit in- 
duced by the fraudulent representations of the purchaser as to 
his financial ability, the vendor may rescind the contract within 
a reasonable time after the discovery of the fraud, upon a return, 
or offer to return, of the consideration received by him and re- 
claiming the goods as against any one not a bona fide purchaser 
for value without notice of the fraud. 


3 Hy : RESALE BY PURCHASER. Bat where the 
fraudulent vendee has sold part of the goods to innocent parties, 
the original vendor may retain of the consideration an amount 
equal to the value of the goods parted with by his vendee, and 

‘ tender the balance of the consideration. 


3 : MorTGAGE BY PURCHASER FOR PRE-EXISTING 
Desr. When goods obtained by fraud have been mortgaged by 


3. 
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the fraudulent vendee solely to secure a pre-existing debt due 
from him to the mortgagee, the latter cannot claim the protec- 
tion which the law affords an innocent and bona fide purchaser 
of property from a fraudulent vendee. 


: REPLEVIN: THE PRTITION examined, and held 
to state a good cause of action in replevin. 


_ Error to the district court for Dawes county, Tried 
below before Kinxarp, J. 


Spargur & Fisher, and F, M. Dorrington & Sons, for 
plaintiffs in error: 


In this case it was necessary only for the plaintiffs to 
prove, first, that vendee Yates bought the goods in con- 
troversy ; second, that vendee practiced deceit and deceived 
vendors; third, that plaintiffs rescinded the contract. (Far- 
well v. Hanchett, 9 N. E. Rep. [Il!.], 58.) The amended 
petition was framed after the decision in case of Oswego 
Starch Co, v. Lendrum, 10 N. W. Rep. [Ta.], 900. (Shella- 
barger v. Binn, 18 Kan., 345.) When goods are paid for 
and in part disposed of by a fraudulent vendee, the vendor 
in replevin suit for fraud need not refund money paid 
unless it more than offsets amount of goods sold. (Schoon- 
maker v. Kelly, 42 Hun [N. Y.], 299; Hersey v. Benedict, 
15 Id., 282; Collins v. Cooley, 14 Atl. Rep. [N. J.], 574; 
Henderson v. Gibbs, 18 Pac. Rep. [Kan.], 926; Crane ». 
Trentman, 34 Fed. Rep., 620; Ross v. Miner, 31 N. W. 
Rep. [Mich.], 185. 


Albert W. Orites, contra: 


The petition states a.cause of action against Yates alone, 
to whom plaintiffs aver they sold the goods, but it in no 
way negatives the right of the bank to hold the goods, 
(Oswego v. Lendrum, 10 N. W. Rep. [Ta.J, 900.) In re- 
plevin the specific facts may be pleaded. ( Westover v. Van- 
doran, 29 Neb., 652.) Plaintiffs, on rescission, were bound 
to return money paid on the contract. (2 Parsons, Cont., 
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678; Doan v. Lockwood, 4 N. E. Rep. [Ill.], 500.) The 
title obtained on a fraudulent sale is voidable merely, at 
the election of the defrauded vendor. (Tootle v. Dunn, 6 
Neb., 93; Addington v, Allen, 11 Wend. [N. Y.], 375; 
Ransom v. Schmela, 13 Neb., 77; In re Giles, 44 N. W. 
Rep. [Ia.], 553; Aultman v. Mallory, 5 Neb. 178; Me- 
Cormick v. Stevenson, 138 Id., 70.) The specific statements 
and acts relied on as constituting the fraud must be set 
out. (Wickham v. Morehouse, 16 Fed. Rep. [Pa.], 324; 
Tepoel v. Bank, 24 Neb., 815.) A fraudulent representa- 
tion, to form a basis of action, must relate to some fact or 
existing fact. (Gallager v. Brunel, 6 Cow. [N. Y.], 350; 
Kerr, Fraud & Mistake, 88; Kitson v. People, 23 N. E. 
Rep. [Tll.], 1024.) It is no actionable fraud for an in- 
solvent to buy without disclosing his condition. (Kitson v. 
People, 23 N. E. Rep, [Tll.], 1024; Blow v. Gage, 44 Tl., 
208; People v. Healy, 128 Ill., 14.) Plaintiffs allowed 
the apparent ownership of the goods to appear to be in 
Yates, and their rights should for that reason, if for no 
other, be postponed to the rights of the defendant in error. 
(Chickering v. Bastress, 22 N. E. Rep. [Ill.], 542.) 


Norval, J. 


Plaintiff in error brought replevin in the district court 
to recover a quantity of dry goods and notions of the stip- 
ulated value of $309.37. At the close of plaintiff’s testi- 
mony the court, on motion of defendant, instructed the 
jury to find the right of property and the right of possession 
in the defendant at the commencement of the action. Ver- 
dict was returned as directed by the court, and judgment 
was entered thereon. 

Was the testimony offered by the plaintiff sufficient to 
entitle them to have the cause submitted to the jury? The 
defendant contends, and such was the view of the trial 
court, that the evidence introduced by plaintiff was not 
sufficient to sustain the action. It appears that in the 
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year 1889, Charles F. Yates was engaged in the mercan- 
tile business at Chadron, under the name of Yates & Co. 
Plaintiffs were wholesale dealers in dry goods and notions 
at St. Joseph, Mo. Prior to the 8th day of March of that 
year Yates ordered from plaintiffs, through their traveling 
salesman, five bills of goods, aggregating $887.92, of which 
amount $395.61 was due in sixty days and the remainder 
in ninety days from date of sale. On receipt of the orders 
by plaintiff, and before the same were filled, they wrote 
Yates, requesting him to send a statement of his assets and 
indebtedness, For the purpose of obtaining credit from 
plaintiffs for the goods so ordered, Yates made and for- 
warded to plaintiffs the following statement: 
“‘Coapron, NEBRASKA, March 8, 1889. 
“C, F. Yates, sole owner. Name of firm Yates & Co., 
to distinguish from Farm Loan & Insurance business. 
“REAL ESTATE. 
(Chadron residence property in name of wife, $4,000 00) 
160 acres of land in Merrick Co., Neb., valued 


At $20 per ACres.....sscecsceeceevscceecsesescevere $3,000 00 
160 acres six miles from Chadron, valued...... 1,600 00 
160 acres twenty-five miles from Chadron, 

VALUE  iscceresssissesceadssseccssduadesessebeaeesvs 1,200 00 
160 acres six miles from Rushville, Neb....... 1,500 00 
160 acres near Gordon, Neb., valued............ 1,500 00 


Have an undivided one-half interest in Wy- 
oming 14,000 acres land, but place no value 
on same, though it will be valuable some 


day. 
Personal property, stock and fixtures, invoice 
value ...... casas ieolneaye cagnnnued ncevenns itn pribies 15,252 00 


I bought this stock out and paid $5,000 cash 
and balance in real estate, and while I expect 
to get full invoice value out of stock, I place 
IG Bl. ssahesinenceins soceaeneeccccecasecsccescereceses 10,000 00 
“All paid for. 
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“T have no bills or notes out that are due 


or unpaid. 
Have one note out for... ...ece0 iiteanedecrsodee - $100 00" 
One Dote fOr........cceseecceccsccescencveees weaseesee 250 00 


“T have a note out for $2, 000, secured on residence prop- 

erty, payable in installments extended over five years. 
“C.F. Yates.” 

Upon the receipt of the above statement by plaintiffs,. 
and relying upon the representation of Yates as to his: 
financial standing, the goods were immediately shipped by 
them to him at Chadron. They were received by him and. 
placed in the store. A portion were sold at retail witlu 
other goods, until about June 14, 1889, when Yates failed,, 
and the defendant bank took possession of the stock under 
a chattel mortgage executed by Yates. On the day the 
goods were shipped by plaintiffs they received through the 
mails a remittance from Yates of $300 to apply on the 
purchase, but no other payments were ever made by him. 
There is evidence tending to show that at the time Yates 
gave the property statement he owned no real estate; that 
his stock did not exceed in value the sum of $2,600, and 
that his indebtedness was more than $13,000, which greatly 
exceeded his total assets, In short, he was hopelessly in- 
solvent. The evidence tended to establish that plaintiffs 
were induced by the fraudulent representations so made by 
Yates to them to sell the goods, a portion of which are 
involved in this action, and that as soon as plaintiffs dis- 
covered the fraud, they rescinded the contract and repley- 
ied the goods which had not been sold. 

The point is made by counsel for defendant that, as 
plaintiffs have not paid or tendered back to Yates the $300 
paid by him, they are not entitled to rescind the contract. 
As a general rule, where a vendor of personal property 
seeks to rescind the sale on account of fraudulent repre- 
sentations made by the vendee, he must return, or offer to 
surrender, to the purchaser whatever he has received upon 
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it. He must place the vendee as near in statu quo as the 
circumstances will permit. The seller is likewise entitled 
to receive back the property sold. And when the vendee 
has sold a part to innocent parties, so that he cannot make 
complete restitution to the original vendor, the latter may 
retain of the consideration received by him an amount 
equal to the value of the property parted with by the 
vendee and tender the balance of the consideration. Mr. 
Cobbey, in his book on Law of Replevin, at section 258, 
says: “Where property was sold on part time and $100 
paid cash, if the vendor wishes to rescind the sale for fraud 
he should make demand and tender back the money re- 
ceived, less the value of the goods disposed of by the 
vendee up to the time of the rescission, and less also the 
depreciation of the goods replevied.” (See Symns v. Benner, 
31 Neb., 597; Schoonmaker v. Kelly, 42 Hun [N. Y.], 299; 
Crane Boot & Shoe Co. v. Trentman, 34 Fed. Rep. [Ind.], 
620.) 

In Symns v. Benner, supra, the defendant in error 
therein, relying upon certain fraudulent representations 
of Symus, sold him goods to the amount of $500 on time. 
Subsequently $100 was paid on the purchase, but no 
other payments were made. The vendee had sold $47 
worth of the goods. Upon the discovery of the fraud the 
vendor rescinded the sale, replevied the goods undisposed 
of, and paid into court $53. It was held that the tender 
was sufficient. While the evidence does not clearly indicate 
the exact yalue of the goods purchased of plaintiff, which 
were parted with by Yates, yet it may be fairly inferred that 
they exceeded $300. Upon both reason and authority we 
conclude that, under the circumstances of this case, plaint- 
iffs were not bound to return the $300 paid on the goods, 

It is also urged by defendant that when the sale of the 
goods is induced by fraudulent representations of the pur- 
chase, the seller cannot reclaim the goods as against a 
bona fide purchaser from the fraudulent vendee without 
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notice of the fraud. Such is undoubtedly the law. But 
under the evidence the bank is not entitled to the protec- 
tion of this rule. It claims the goods by virtue of a chat- 
tel mortgage, which the evidence shows was given to se- 
cure a pre-existing indebtedness due the bank from the 
mortgagee. So far as appears this was the only considera- 
tion for the execution of the mortgage. The right of the 
plaintiffs to rescind the contract and retake the property, 
therefore, was not defeated. (Wells on Replevin, sec. 338; 
Collins v. Cooley, 14 Atl. Rep. [N. J.,] 574; Parr v. Wood- 
burn, 25 Vt., 235; Hyde v. Ellery, 18 Md., 496.) 

The defendant claims that the petition does not state a 
cause of action. It alleges, in direct and positive terms, 
that the plaintiffs are the owners and entitled to the im- 
mediate possession of the goods, and that defendant wrong- 
fully detains the same. Had the pleader stopped at that, 
it is conceded that the petition would have been sufficient. 
But it is urged that as it sets up the fraudulent representa- 
tions of Yates which induced the sale of the goods and the 
rescission of the contract, it should have alleged facts show- 
ing their right to recover against the bank. The petition 
does negative the right of the defendant to hold the goods. 
It avers that the bank “ wrongfully detains said goods and 
chattels from the possession of these plaintiffs,” and it is 
nowhere alleged that the bank claims any right, title, or 
interest in the goods by virtue of a chattel mortgage or 
otherwise. The objections to the petition must be over- 
ruled, especially as no objection to it was made in the 
court below. The judgment of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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JosePH A. ConNER y. Dante 8S. Draper. 
(FILED JUNE 11, 1892.] 


i. Review: PREPONDERANCE OF EvIDENCE. Where, in an ac- 
tion tried to a jury, there is evidence to sustain the verdict, the 
supreme court will not set it aside and grant a new trial be- 
cause the bare preponderance of the evidence seems to be against 
the verdict. 


2. : Instructions, Held, That the instructions fairly sub- 
mitted the issues to the jury. 
3. : WHEN DocuMENTARY EVIDENCE is excluded on the 


trial, the same must be incorporated in the bill of exceptions in 
- order that this court may review the rulings of the trial court 
thereon. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


B.S. Ramsey, for plaintiff in error. 
Byron Clark, contra, 


Norval, J. 


_ Daniel S. Draper brought suit in the district court against 

plaintiff in error for the sum of $1,050.30, claiming the 
same as a balance due him upon a settlement between the 
parties of their partnership and individual accounts. Upon 
the trial the jury returned a verdict for plaintiff below for 
$600.30, for which sum judgment was rendered. 

We are asked to reverse the case on the ground that the 
evidence fails to sustain the verdict. It is admitted that for 
some time prior to July 9, 1889, the parties were partners 
in the grain business at Cedar Creek, Cass county; that by 
the terms of the agreement Draper was to receive thirty- 
five per cent of the profits thereof; that on said date the 
partnership was dissolved and a settlement was had between 
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them, in which there was found to be due Draper the sum 
of $1,161.30. Since the settlement Conner has paid Dra- 
per $110. There is a conflict in the testimony as to what 
matters were included in this settlement. The testimony 
of defendant in error tends to show that the settlement in- 
cluded all matters of difference between them in both their 
partnership and individual transactions, and that the last 
above mentioned amount was found to be due him from 
Conner. On behalf of plaintiff in error testimony was 
introduced, to the effect that prior to the settlement Draper 
had drawn out of the partnership business, for his own 
personal use, several hundred dollars, and that the settle- 
ment did not include the money thus drawn out by him. 
While upon this branch of the case plaintiff in error is 
sustained by the greater number of witnesses, yet Draper 
having testified positively that the settlement covered all 
claims, partnership and individual, including money drawn 
out of the firm business by him for his own use, and the 
question having been submitted by the court to the triers 
of fact, upon proper instructions, we must accept as estab- 
lished all that the testimony of defendant in error tends 
to prove. The supreme court will not set aside the find- 
ings of a jury and grant a new trial because the bare pre- 
ponderance of the evidence seems against the verdict. Af- 
ter the partnership was dissolved Draper was employed by 
Conner, at a salary, to conduct the grain business at Cedar 
Creek for him. Plaintiff in error introduced evidence to 
show that there was a large shortage in grain bought by 
Draper while he was in the employ of Conner after the 
settlement, and that this shortage was the result of Draper's 
negligence. While Draper, in his testimony, gives a rea- 
sonable explanation of how the shortage in the grain oc- 
curred, yet the jury must have allowed $446 on the counter- 
claim of plaintiff in error for damages, as Draper’s claim 
was cut down that amount by the verdict. The damages 
allowed were to the extreme limit of the evidence. 
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We have examined the two instructions complained of 
and find that they are unobjectionable. The court, with. 
perfect fairness, submitted the conflicting evidence to the 
jury. 

Objection is made because the court excluded as evidence 
certain stnbs of checks alleged to have been drawn by 
Draper in his own favor on the partnership funds. As. 
these stubs are not preserved by bill of exceptions, we are 
unable to determine whether the court erred in ruling then: 
out. Where documentary evidence is excluded, the same 
must be incorporated in the bill of exeeptions, in order that 
this court may review the ruling of the trial court thereon. 

There is no reversible error in the record, and the judg— 
ment of the district court is 


AFFIRMED, 


THE other judges concur, 


Henry Sanpers v. THE Srate or NEBRASKA. 
° [Fivep JuNE 11, 1892.] 


1. Liquors: SaLe: REGULATION: STatTuTEs. By section 2187, 
Consolidated Statutes, the selling or giving away of intoxicat- 
ing liquors on the day of a general or special election, or or 
Sunday, is made a criminal offense, punishable by imprison- 
ment. Snbsequent to the adoption of said section, the legisla-- 
ture, in 1889, enacted section 2572 of Consolidated Statutes, 
which confers upon the excise board of a city of the first class 
having over 25,000 inhabitants, the exclusive control of the li-- 
censing and regulation of the sale of liquors in the limits of 
such cily, subject to all the restrictions, regulations, forfeitures, 
and penalties provided by the general law of the state on the 

“subject. Held, That the mere passing of the last section did not 
have the effect to suspend within the corporate limits of such 
cities the provisions of the fist named section. 
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: JUSTICE OF THE PEACE: JURISDICTION. A jus- 
tice of the peace has concurrent jurisdiction with the district 
court to enforce the provisions of said section 2187. A prose- 
eution thereunder may be by indictment or information filed in 
the district court, or upon written complaint made to a justice 
of the peace of the county where the offense was committed. 


Error to the district court for Lancaster county. Tried 
below before Ha, J. 


J. £. Philpott, for plaintiff in error, cited: State v. Sin- 
not, 15 Neb., 476; U. 8. v. Bough, 6 McLean [U. S.], 
476; Colburn v. Sweet, 1 Met. [Mass.], 232; Brown », 
Barry, 3 Dall. [U. 8.], 365; State v. Berlin, 21 8. Car., 
292; Marmet v. State, 45 O. St., 63; State v. Gordon, 60 
Mo., 383; Foxworthy v. Hastings, 23 Neb., 772; Roger v. 
People, 9 Colo., 450; Huffsmith v. People, 8 Id., 175; 
Hetzer v. People, 4 Id., 45; Heinssen v. State, 14 Id., 228, 


George H. Hastings, Attorney General, contra, cited; 
State v. Sinnot, 15 Neb., 472; Heinssen v, State, 14 Colo., 
228. 


Norvat, J. 


A complaint was filed before a justice of the peace of 
the city of Lincoln, charging plaintiff in error with selling 
intoxicating liquors within the limits of said city on the 
23d day of September, 1891, the day on which a special 
election was held in said city. He was arrested, tried, and 
convicted, and sentenced by the justice to pay a fine of $100 
and the costs of prosecution. A petition in error was 
prosecuted to the district court and the judgment of the 
justice of the peace was affirmed, 

There is no controversy upon the facts. Plaintiff on 
September 23, 1891, was a licensed saloon keeper of the 
city of Lincoln, It is stipulated that he sold intoxicating 
liquors on said date, and on which day, it is conceded, a 
special election was held. 
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The prosecution is brought under the provisions of sec- 
tion 2187 of the Consolidated Statutes, which provides 
that “Every person who shall sell or give away malt, 
spirituous, and vinous liquors on the day of a general or 
special election, or at any time during the first day of the 
week, commonly called Sunday, shall forfeit and pay for 
every such offense the sum of $100.” 

It is insisted by counsel for plaintiff in error that 
justices of the peace have no jurisdiction of the subject- 
matter of said section, but that a prosecution for the viola- 
tions of its provisions must be begun either by indictment 
or information filed in the district court of the proper 
county. In support of this contention counsel cites State 
v. Sinnot, 15 Neb., 472. In that case Stephen Sinnot was 
indicted for selling liquors on Sunday. The indictment 
was found under the provisions of section 2187 above 
quoted. The contention was that the penalty therein 
provided could be enforced only by civil action. This 
court decided that a person violating its provisions may be 
punished by indictment. This was the only question in- 
volved or passed upon in the case. It does not follow 
from the precedent cited that the section under considera- 
tion cannot be enforced against an offending party by in- 
formation or complaint filed before a justice of the peace. 
The section being silent as to the court in which prosecu- 
tions shall be brought, the general laws of the state gov- 
ern. 

Section 314 of the Criminal Code confers upon justices 
of the peace jurisdiction concurrent with the district court 
in all cases of misdemeanors, where the fines cannot exceed 
$100, or the imprisonment cannot be more than three 
months, except as otherwise provided by law. The of- 
fense with which plaintiff in error is charged is a misde- 
meanor, and the penalty imposed by said section 2187 is 
within the jurisdiction of justice courts. It is obvious that 
such courts have concurrent jurisdiction with the district 
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court to punish persons violating any of the provisions of 
said section, and that the offender may be prosecuted either 
by indictment or information in the district court, or by 
complaint made to a justice of the peace of the county 
where the offense was committed. The argument of 
plaintiff in error is, substantially, that, as the legislature 
has not expressly provided the method of punishment in 
the section creating the offense, the only mode of procedure 
to enforce its provisions is by indictment. We do not 
think the position tenable. Such a construction is not only 
repugnant to section 314 of the Criminal Code, but if fol- 
lowed in other cases would have the effect to oust justice 
courts of jurisdiction of many misdemeanors created by 
the genera] laws of tlie state, where the legislature, in cre- 
ating the offense, has failed to prescribe in what court the 
punishment shall be had. 

It is finally urged that the provisions of said section 
2187 were. not in force within the corporation limits of 
the city of Lincoln at the time of the sale of the liquors 
in question. In other words, that said section was sus- 
pended in its operation in cities of the first class having 
more than 25,000 inhabitants, by the subsequent enact- 
ment of section 2572 of the Consolidated Statutes, the 
same being section 91 of article 1, chapter 13a, Compiled 
Statutes of 1891, entitled “Cities of the first class.” Said 
section is as follows: 

“The excise board shall have the exclusive control of 
licensing and regulation of the sale of malt, spirituous, 
vinous, or intoxicating liquors in such city, and for that . 
purpose shall hold a public session at least once each 
month, at the council chamber in said city, and a record of 
its proceedings shall be made and kept as a public record 
by the city clerk, who shall be clerk of said board. A 
majority of such board shall constitute a quorum. The 
excise board may license, restrain, regulate, or prohibit the 
selling or giviug away of malt, spirituous or vinous, mixed 
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or fermented, intoxicating liquors in said city, the license 
not to extend beyond the municipal year for which it shall 
be granted, and to determine the amount to be paid for 
such license, not less than the minimum sum required by 
any general Jaw upon the subject; Provided, That special 
permits may be granted to druggists for the sale of liquors 
for medicinal and mechanical purposes; And provided fur- 
ther, That all such licensees, except druggists, shall be re- 
quired to give bonds in all respects, and they and their 
sureties shall be liable on such bonds in all respects, as in 
the case of persons to whom licenses for the sale of intoxi- 
cating liquors are or may be granted by the county board, 
and all the restrictions, regulations, forfeitures, and penal- 
ties provided by law respecting the sale of liquors by per- 
sons licensed therefor by the county board, shall apply 
and govern all persons (except druggists) licensed by virtue 
of this section,” etc. 

The legislature by this section has conferred upon the ex- 
cise boards of cities of the class of Lincoln, the exclusive 
right to license and regulate the sale of intoxicating liquors 
within the limits of the corporation. The power is like- 
wise given the excise board to prohibit the selling or giy- 
ing away of such liquors in the city limits. It was not 
the intention of the law-makers, when they enacted the 
above section, to suspend within cities of the first class the 
general law of the state relating to the sale of liquors. 
Neither this section, nor any other provision of the act of 
which it is a part, in express terms so states. Nor is such 
intention to be gathered from the language used, while the 
contrary is clearly manifest. The section under considera- 
tion provides that “all restrictions, regulations, forfeitures, 
and penalties provided by law respecting the sale of liq- 
uors by persons licensed therefor by the county board, 
shall apply and govern all persons (except druggists) li- 
censed by this section.” While the excise board has the 
exclusive authority to license the sale of liquors in the city, 
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it is required to exercise its power subject to the limitations 
and restrictions imposed by general law. A license issued 
by it will protect the licensee precisely to the same extent, 
and no further, as does a license issued by the county 
board for the sale of liquors outside of the municipal cor- 
porations, In either case, should the licensee sell intoxi- 
cating liquors to a minor, insane person, Indian, or idiot, 
or habitual drunkard, or give away or sell such liquors on 
Sunday, or on the day of any general or special election, 
the license would be no protection, but the holder would 
be liable to the penalty provided by the general law of the 
state. Neither the excise board, nor the county board, has 
the power to authorize the sale of liquors to any of the 
persons or on the days prohibited by the statute. It is 
clear that the mere granting of exclusive authority to the 
excise board to regulate and license the sale of liquor did 
not suspend the general liquor law. Suppose the excise 
board failed or refused to exercise the power conferred 
upon it by the legislature and neither licensed nor prohib- 
ited the sale of intoxicating liquors, could it be successfully 
contended that their sale in the city, under such circum- 
stances, would not be in violation of the statute? Most 
assuredly not. Such a construction would place it in the 
power of the excise board to allow the traffic to be carried 
on in the territorial limits of the city by any one without 
restriction and without license, which was never contem- 
plated by the law-making body. By giving effect to every 
part of the section no such construction as contended for 
by plaintiff in error is permissible. 

We think counsel placed entirely too much stress upon 
the word “exclusive” used in the section quoted. In con- 
struing the provisions it is proper to keep in mind the pre- 
vious legislation upon the subject, and the purpose of the 
legislature in enacting the same. Prior to 1889 authority 
was vested in the mayor and city council to license or pro- © 
hibit the liquor traffic within the corporation, In that 
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year the section under consideration was enacted, giving the 
power to license and prohibit the liquor business to the 
excise board. We agree with the trial court that the word 
“exclusive” was used by the legislature to bar all claim 
of authority over the subject of granting license by the 
body from which control had been taken, and that the ex- 
clusive control given the excise board over the matter is 
subject to the restrictions contained in the general law. 

It appears in evidence that the excise board of the city 
of Lincoln adopted rules and regulations governing the 
liquor traffic. By rule 12 it is made unlawful for the 
licensee to sell or give away any intoxicating liquors to a 
minor, Indian, insane person, or habitual drunkard, or on 
Sunday, or the day of any general election, and prescribes 
a penalty for each violation of the rule. But there is no 
provision making it an offense to sell or give away such 
liquor on the day of special elections in said city. There- 
fore, if the state liquor law is not in force in the city of 
Lincoln, plaintiff in error has committed no offense and 
cannot be punished. The excise board has, in effect, at- 
tempted to authorize such sales on the days of special elec- 
tions, which it had no power to do. In our opinion the 
enacting of section 2572 did not suspend the provision of 
2187 within the city of Lincoln. While there are cases 
to the contrary, the arguments advanced in the opinions 
are not convincing to our mind and we decline to follow 
them. The conclusion we have reached is sustained by 
high authority. (See Gardner v. People, 20 Ill., 430; Berry. 
v. People, 36 Id., 423; Heinssen v, State, 14 Colo., 228.) 
The judgment is 

AFFIRMED. 


THE other judges concur, 
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Advancements. See SALES, 2, 3. 


Adverse Possession. 
Action to foreclose tax deed held to have been barred by. 
Alexander 0. Pita....cccccccccssccecerescsesorecesccces sossoccesseseesses SOR 


Agency. See PRINCIPAL AND AGENT. 


Agistment. 
1. Lien of agister for keeping must be satisfied before owner 
may reclaim the stock. Kroll 0. Ernst....cccoccscccscssseveseves 483 


2. While the lien may he waived, held, that a finding that 
defendant did not surrender the stock was sustained by 
the evidence, Jd....... cccccccceccccessecccecccocccsscsecocenecsconesss 484 


Alienation. See INSURANCE, 6. 


Alteration. 
KBwerett 0. Tedball..ccccccccscscccscessccccccevcscccsccccossevescce ssvveess: Q00—7 


Amendment. See ATTACHMENT, 1, CriuInaL Law, 14-16, 
PRACTICE, 2. STATUTES, 4. 
Of syllabus in opinion previously filed. Union Nat. Bank v. 
Hickey ..rccccccsscccsccccceccvses ssssseces coscsssescoceee eee ceceeens aBoo'ss 303 


Appeal. See County BoArD1. Ergog PRocEEDINGS. PRIN- 
CIPAL AND SURETY, 3. KEVIEW. 
1. Appeal from justice’s to district court, by one of two gar- 
nishees whose interests are distinct, does not bring up the 
cause a8 to both. Cooper v. Speiser......coesseceeseeses sen eneeee 500 
2. Where the interests of the parties plaintiff or defendant 
are so connected that the appeal necessarily brings up the 
entire record, the bill of exceptions will not be quashed 
for failure to serve it on all parties. Reynolds v. Dieiz...... 271 


8. A transcript for the supreme court filed in time is avail- 
able to both parties, and may be used by a cross-appellant, 
though he has not served notice of appeal, and though 
appellant has voluntarily dismissed his proceeding. Shickle 
O. Kent..corcerccccvsceccnccesce screens ooe rescceeescesencee erceb asco 568, 671-2 


4. The fact that cross-appellant has also filed assignments of 
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error will not be sufficient reason to require him to elect 


as between appeal and error proceedings. Td......... 568, 572-3 
Appealable Order. See FINAL ORDER. 
Appearance. 
1. Klopp v. Water-works Co..ccssesereeeee bidvesidecews ebetneee sseesccese 808 
2. Filing motion to set aside judgment under sec. 1001 of 
the Code is. Leake v. Gallogly ......sscccsssccsncsssnevssecesecees 858-9 


Appraisement. See Emrvent Domain, 1. 


Arbitration and Award. See BuILDING ConTRAcrTs, 2, 
Award will be set aside for fraud, partiality, or misconduct 
of arbitrator, Anderson v. Imhoff.......cc00sescescassesseesseceeeesBA3 
Argumentative Denials. See Onus PROBANDI, 2. 


Arson. 
1. Information which charges the burning of ‘‘ certain stacks 
of wheat’? need not set out names of owners. Burger 
. D. SlALC... ccc cerecocnececccccsecccens cee ceeevasceveccsvees crassa cess cesses 387 
2. Where the statute requires the value of such property to 
be $30, an instruction to find accused guilty if it is “of 
some value’? is erroueons. Td... ..sccrcssrerssssorscessecseseseee 40L 


Assault. See Statutes, 4. 
Binkley v. State. ...cccscccereees Sindsausdteacseentcasseisesstds senseccsecvee 157 


Assessment. See TAXATION. 


Assignment. 

1. Where an account is assigned abso'utely, the amount of 
the consideration is immaterial as between the parties. 
Barnett 0. Ellig....ccecccesee cccsecssssscceconseveveseesccssscesesecssess OAL 

2. But a mere donee takes the account subject to any defense 
available against the assignor. Id. 

8. Where no defense is shown, error in unduly restricting 
cross-examination as to consideration is not prejudicial. Id. 


Assignments for Creditors. See PREFERENCE OF CRED- 


ITORS. 
1, Are favored by the courts. Lancaster County Bank »v. 
Orn. essen seveeses gueseeussedeacarccicssveaticsesswentdetenosoaieseccncs o 148 


2. If recorded in county clerk’s office are not void because 
not filed with the register of deeds. Jd. 

3. Possession of goods by ass gnee is sufficient to charge third 
parties with notice. Id. 

4, A chattel mortgage hy a failing debtor to secure a debt 
created within nine months is not avoided by a general 


59 
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assignment a few hours later by the same debtor. Brown 
D2 WAU AMNS ise aca eies okatiseseRiede'esevtedes Moabitanessstoeesssas saetsades 


Attachment. See Exemprions, 4. FRAUDULENT CoNVEY- 
ANCES, 1, VENUE, 2. 
1. Amendment of affidavit for, should add no new grounds. 


Brookmire 0. B08G.....escccsoscccorsecvencessesscccesscsecesseseesseees YOR 


2. District court has jurisdiction to issue, in case pending on 
review from justice of the peace. Strickler v. Hargis....... 
3. Action for wrongful, is one for malicious prosecution, and 
cannot be tried before a justice of the peace. Rice v. 


DAY: saisssiviasececvassceotevecoesdsvesscaesicess soveieyseccseaves deseesssc 1 Ooo 


4. Where it is in effect admitted that an attachment was 
wrongfully levied on a stock of goods the debtor is entitled 
to damages for injury to his business and credit, though 
the goods were not removed from the store. Meyer v. 


FAG... .00csoccessssscceerenssscceroseescessonee saeevecccecsssssccessses LOO—7 


5. A verdict in such case for $350, held, not excessive. Id. 
Attorneys. S 

Embezzlement by; information. Zink v. State.......0:ceececcsoes 
Australian Ballot Law. 

Provision as to marking ballot with ink is merely directory. 
State v. RuBsell........cscccorccccecssceccveacecscssesesscecscsescorersees 

Bail. See HaBras Corpus, 2. 
Bailment. See ConvERSION, 2. 

1, Where the vendor of a store building obtains gratuitous 
permission of vendee’s lessee to leave a stove in the build- 
ing for storage, such lessee is liable if he subsequently re- 
move the stove to the lot back of the building where it is 


37 


116 


damaged. Burk v. Dempster .......000 Sein besescedsedeisastoasceues 427-8 


2. Rulings on instructions and evidence in action against 
such bailee approved. Id ...,..cccccesccccescvces sscesece 
Ballots. See ELrcrions, 3, 4. 
Banks. See Drarrs. Forcery,2. Least. SUPREME CouRT. 
1. Liens of. Buffalo Co. Nat. Bank v. Hanson .....scccssscocscseee 
2. Are not liable for the default of a correspondent at a dis- 
tant point, to whom paper has been sent for collection, no 
other consideration being paid than the customary ex- 
change. First Nat. Bank v. Spragwuc......ccccrsccescssssccesessee 
Bastardy.. See EVIDENCE, 11, 12. 
Bills of Exceptions. See APPEAL,2. REFEREES, 1,5. RE 
VIEW, 11. 
1. Evidence must be preserved by, in contest proceedings, in 
order to be reviewed by supreme court. Peters v. Morey... 


458 


318 


84 
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2. Where the failure to sign in time is due to the retention 
of the bill by the attorney who moves to quash, such mo- 
tion will be overruled. Meyer 0. Fagan...ssc..ccrerccssecssees 186 


Bills of Exchange. See Drarts, 


Bona Fide Purchaser. See CERTIFICATES OF DEPOSIT. 
1. Michelson v. Hyde. ....sses0se0- 60 
2. Defined. Colby v. Parker,..........+ scececcsecscsereccaccescecssevee OLD 
3. Where usury in the original transaction in which a note 
is given is shown, indorsee must assume burden of proving 
that he is a  Td.......csecccerevecssccccecesosecresseesnccevensssceees OLD 
4, Note given for a defective windmill, transferred by agent 
to windmill company and thence to its general agent; 
Held, Under the evidence, that he was a bona fide pur- 
Chaser. Martin v. Johnston -..seccccserecsersercescscscccsscereccees IIT 


eee aee reese 


5 Mortgagee, to secure a pre-existing debt, of goods pur- 
chased under fraudulent representations, is not, and can- 
not hold the goods as against the vendor who replevies. 
Tootle v. First Nat. Bank .....ccccercscsscrssceeee seccevees seeeeese: S00—9- 


Bonds. See PRINCIPAL AND SURETY. 
1, Of deputy sheriffs are properly payable to the county. 
Riggs v. Miller. ...ccscecserevecesveccccces covevcccercecvecevcseesssessee GOP 
2. The fact that the obligee is not the proper one would not 
release the sureties. Id. 


Boundaries. 
An entry of government land bounded by a meander line 
does not include land lying at the time betweeu the line 
and the bank of the river. Harrison v, Stipes.......sc0ccee 433 
Bribery. 
Ayers v. Moan. ..ccrccorsrvercncccerssscrsescevcesccsceccssnsccessverl ty 219-20 


Briefs. 
Should not contain personalities or insinuations against the 
trial judge. Flannagan 0. Eltonurccrcccosccorscccscscccssccssees SOT 


Building Contracts. See Morions, PRINCIPAL AND 
SuBETY. 

1, Changes and additions held to have been authorized by 
the contract. Hayden v. Cook ...cccsscssccsecseseececcescssserse B1O-@ 

2. A provision that the valne of changes shall be finally esti- 
mated by an architect is conclusive on the parties if car- 
ried out in good faith, but evidence tending to show fraud 
on the part of the architect should be submitted to the 
jury. Anderson v. IMROff.....scccecerseccarerecceccessscerescceeser O44 


Burden of Proof. See Onus PRroBANDI. 
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Cancellation. See Deeps. 
Candidates. See OFFICERS, 1. 
Character. See CRIMINAL Law, 20. 


Certificates of Deposit. 

1. Are negotiable instruments when in the usual form, and 
bona fide purchaser before maturity takes free from equi- 
ties. First Nat. Bank v, Security Nat. Bank............00.00. 76 

2. Indorsement of, by payee “ without recourse’’ before ma- 
turity will not per se charge purchaser of, with notice of 
maker’s defenses. Jd........... dasbecseeunses dedicsaees sds semacseas ri 

3. Where the words ‘‘ payable three months after date’’ are 
stamped on the face of the instrument, it is a time certifi- 
cate, and one who purchases from the payee more than 
three months after date is not an innocent holder. Jd...77-79 

4, In an action upon such certificate the maker may set off 
any cross-demand which existed against the original payee. 

Td sivsestescdinsssess Sg ucte seb gucdensstedvegVoverseteess Manteceseeseccessere: C0 


Chattel Mortgages. See ASSIGNMENTS FOR CREDITORS, 4. 
Bona FipE PuRCHASER, 5. Duress, 2. FRAUDULENT 
CONVEYANCES, 4,5, PREFERENCE OF CREDITORS. 

1. Bartholomew v, Fisher......... qbavipssieasdedasaiseenseraesl sieas tenses 98 

2. Instructions given and refused in action between first and 
second mortgagees, and rulings of trial conrt thereon dis- 
approved. Raymond v. Miller......... Sedaesaacte cesses astesseores 576 

3. Instructions in action involving conflicting rights of dif- 
ferent mortgagees set out and approved. Grand Island 
Banking Co. v. First Nat. Bank... ..ecccccsscesecseees sag eWseo ees ~- 93 


4. Mortgage executed October 16, and filed December 21; five 
minutes before filing of one dated December 18 of the 
same year, and given to secure snreties on notes of mort- 
gagor; former haa priority, nnless sureties can show that 
they would not have become such but for the failure to 
sooner file the first mortgage, and that they would be com- 
pelled to pay the debt. Patrick o. Paulaon...........0..-.416-419 


Checks. See PAYMENT. 
Cities, See Countizs, 2. MunsicrpaL CoRPORATIONS, 
Claims. See Country BoARD. 


Collateral Securities. 
Buffalo Co. Nat. Bunk v, Hans0on....ccccecssccesssssseenees sevseccreees 455 


Collections. See Banks, 2. 


Commutation. See SENTENCE 
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Competitive Bidding. See Contracts, 3, 4. 


Compounding Felony. 
Mere acceptance by owner of stolen property of a promissory 
note in compensation for the same does not constitute. 
Cass County Bank v. Bricker ....ccceccreceese vevsecececcssesesees wee 516 


Confessions. See CRIMINAL Law, 8 
Consideration. See ASSIGNMENT, 1. EVIDENCE, 9. 
Le Hall 06 Buin csesssisassetvtessedsiidecasacatesecceatanee ses svevevcancess « 527 
2. Forhearance to sue is, Mathews v. Seaver........ccoccccssesseee 595 
3. Pre-existing debt as. Tootle v. First Nat. Bank ... .868-9 
4 


. The customary exchange charged by banks for transmit- 
ting money is not a sufficient, to hold them liable for 
default of correspondents to whom collections are sent. 


First Nat. Bank v. Sprague ....ccccccavccsscovecscecscecesseeve wsass 324 
Consolidation. 
Of railroads. B. & Df. R. Co. v. KOOnCE .....ccscscessccesons sevens 431-2 
Constitutional Law. See Countizs, 1. SUPREME CouRT. 
SraTUTEs. 


Continuance. See ADJOURNMENT. 
Affidavit for, in prosecution for larceny, held, sufficient. El- 
UOtE Vi Staless civic siascveviseasersdvesanveneewadetaespseeasgeecdeeseades 49-50 


Contempt. 

A railroad official who violates a preliminary injunction, 
which in effect divests his company of the possession of its 
property, is not guilty of. Calvert v. State.......ccorsesreesere 633 

Contest. See Execrions, 1. 

Continuance. See ADJOURNMENT. 

Contracts. See Damaaes, 1, 2. PRINCIPAL AND AGENT. 
REAL Estate. RESCISSION. 

1. Acceptance of benefits by one party entitles the other to 
recover for part performance. West v. Van Pelt........000 67-8 

2. Promise by one creditor to pay the claim of another if 
the latter will refrain from suing the common debtor, is 
enforceable. Mathews v. Seaver ....sscereseereree seen deeess tee sesee 09D 

3, An agreement whose purpose or effect is to defeat compe- 
tition in letting public contracts is void. Whalen v. Bren- 
MAN. crecscnerercecsecs ce daeccensecosuensadenesesosrdusensrsovvvscaseevencen LOD 


4. The rule held not to apply to the contract in Duuetlen: 
LE siisie id dace vite suislevaasvecdleigd sh vaeWadecueavesensestees beecerececssee +0001 53-4 


Conversion. 
1, Of dwelling honse; damages held notexcessive. Schneider 
Oy TOMBUING 325 cs ssiguaess vou tee cen etedeatous tect degcbcbevuesectaetetiegs 663 


886 INDEX. 


2. Charge of, against bailee held to be unsupported by the 
evidence. Worth v. Buck....cccrerssresccescersscvecseccessscvenees 


Conveyances. See Damaazs, 3. GOVERNMENT HomtE- 
STEAD MorTGAGES. RIGHT oF WAY. 

Action by wife against her husband and his sister to set 
aside deed; testimony tending to show duress on the 
part of the husband, and that the grantee was not a bona 
Jide purchaser; decree requiring latter to pay plaintiff 
$500 and assume a certain mortgage affirmed. Goodrich 


V. CUSAINAN ...cccccerecccscrerseccscccccs ccoscccecacsconccs sescescncseecee 


Corporations. See FoREIGN CoRPORATIONS. ForGery, 2 
PLEADING, 4. 

1, Issue of capital stock may be effected only by direction 

of the company. Humboldt Driving Park Ass’n v. Stevena, 

2. Existing shareholders are entitled pro rata to a prefer- 

ence in the purchase of newly issued stock. I7..........s0es 


Costs. 

1, In anaction of replevin, where each party recovers part of 
the property, the costs may be apportioned between them. 
MeGillin v. Gleason a.sscvcccrencvoercscersensceceeceesecescees seasesons 

2. Should be taxed to defendant in action for wrongful at- 
tachment where verdict is for plaintiff, and justice of the 


703 


460 


528 


534 


694 


peace has no jurisdiction. Rice v. Day............ vessans cutee 102-3 


8. Cannot be taxed to the complaining witness in a criminal 
case, after the same has been dismissed by the county at- 
torney. Burton v. State. ..c.ccccecsevescvcssecssseccecccrssscoessess 


4. Where costs have been taxed against such witness, a mo- 
tion by him to retax is not necessary in order to have the 
jodgment reviewed in the supreme court. Jd. 


Counties. See Tax TITLk«s, 1. 

1. The provisions of sec. 2, art. 10, Const., requiring a ma- 
jority vote in order to divide, do not preclude the legis- 
latare from requiring a three-fifths vote for the same pur- 
Pose. State v. Nelson.....sserescovcecesssoe: coccesenccesssonerescoeens 

2. Are liable to sheriff for boarding prisoners, whether they 
were committed for violating the state criminal laws, or 
the penal ordinances of a metropolitan city; but in the 
latter case the county may recover from the city the 
amount so expended. Douglas County v. Coburn. ....ccrssere 


County Board. 


1. Appeal will lie from ralings of, on claims against county 
only when such rulings are final. State v. Slocwm........ ees 


2, While mandamus lies to compel action on such claim, the 


127 


162 


351 


371 
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validity of a set-off by the county will not be determined 
in such proceedings. Id.......cscssecessecsssssnserenecenessesessens OU 


County Commissioners. See ELECTIONS, 2. 
The act of 1891 (Consol. Stats., sec. 897), relative to the 


number of commissioners in counties of less than 125,000, 
has the effect to reduce that number to three where there 
were previously five, only as the terms ofthe fourth and 
fifth commissioners expire, and one elected in 1891 was 
entitled to hold three yeara, State v. Wesicott........scscereee 92 


County Seats. 


1. 


2. 


3. 


5. 


6. 


The “ resident electors’? who are required to sign the peti- 
tion for removal under sec. 1, art. 3, ch. 17, Comp. Stats., 
must be distinguished from temporary residents of the 
county, Ayres v. MOAan .rc.srccercerersceccsecccees er nceseeseeees Q1G—1T 
The omission of any of the particulars of the description 
of asigner required by said section will authorize his re- 
jection as a petitioner. [d.......sccsesercesscescecesssececssseess O17 
The county board should admit evidence in regard to the 
regularity of the signatures and reject all fictitious or du- 
plicated mames. [d....ccssssccccerascescerseecsserssesensssvseaseces SLT 
A supplemental petition is unauthorized. Id............210, 218 


All forms of bribery should be guarded against. d., 

217, 219-20 
A three-fifths vote to continue the county seat at a certain 
place is a ‘‘relocation’’ within the meaning of art. 3, ch. 
17, Comp. Stats., and the question cannot be resubmitted 
within five years. Solomon v. Fleming ..cccccsserceccessecseess 43 


County Treasurer. See Tax TITLEs, 3. 
Courts. See ADJOURNMENT. PRACTICE. SUPREME COURT. 


Criminal Law. See Arson. Forcery. HABEAS CORPUS, 


MANSLAUGHTER. REASONABLE DousBT. REVIEW. 
RoBBERY. SENTENCE. TRIAL, 4. 


. Instructions in prosecution for larceny, held, erroneous and 


_ prejudicial, Hlldott v. State ...rercorereeeeserreeeeee soaseveeseeenDL~53 


. A sentence or judgment in a criminal case without a find- 


ing is absolutely void. Atwood vo. Alwater.....c.ccccercccovese 405 


. Costs cannot, after dismissal by the county attorney, be 


taxed to the complaining witness, Burton v. State ......... 127 


. State may prosecute error from order discharging a pris- 


oner after conviction.  Afwood 0. Alwater....sccecosrecsoossecee 405 


. Assignment of errors in motion for new trial in the lan- 


guage of the statute is snfficient, McNamee v. State........ 290 


. Prosecution for obstructing railroad track; evidence re- 


888 


11, 


12. 


13. 


14. 


15. 


16 


17. 


18. 


19. 


20. 
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viewed and found to sustain conviction. Weinecke v. 
SO wisiiecs csccvenseseaciisescssevsisecesecee eakease Seeectiiees dee seieecss ves 16-23 


Where the information charges that the obstruction was 
placed ‘‘ upon and across’’ the track, and the testimony 
shows simply that it was placed upon one of the rails, 
there is no material variance. Id.....scecsescssssesesseeseeeeeess@d4—D 
Voluntary confession may be proven in order to connect 
the accused with the offense, especially where the latter is 
otherwise established. Id......coccsscsscscsecorssveccseeceeesseeen 23 


. A verdict of conviction under one of two counts, each 


charging a separate offense, and of acquittal under the 
other, is not reversible, though the evidence would have 
warranted a conviction under both. Jd..............ssseeeses23, 24 
Venue of crime; how proved. Jd......... Scdenessseveacdessesess: 24 


Where a sentence is within the limits of the statute, it 
will not be disturbed unless an abuse of discretion is 
BROWN. 1d ssiviss vec iescs-cvscesesessessuesescssesvees eb dpuave'eses e005, 25 


In an information for embezzlement, the fiduciary attitude 

of the accused must be distinctly charged. Zink v. State, 38 
A distinct and explicit accnsation is indispensable to a 
valid information. Id .......+ssescesenevseee oeseeee vetseeecersees BI ID 
Prisoner’s right to a copy of the information and to one 
day to prepare for trial cannot be denied, and applies as 
well to an amended as to an original information. Id.....38-9 
Question of propriety of amendment adding material al- 
legations, not determined. Id. 

To authorize the amendment of an information for felony 

by changing the initials of a witness after he has been 
sworn, the prosecutor should be required to show that he 

did not until then learn that the change was needed, and 

the case should be continned if the accused appears to have 
been misled. Binkley v. State........cccccccccecsecsesetenecrces, LOUD 


Mere conjecture will not authorize a verdict of guilty. 
Td. ..ssrsaverccncactessneceesenes Perron cen tesseneesctecensesscerseess OSD 
Permitting county attorney, upon a showing of diligence, 
to indorse additional names on information after case is 
reached for trial, is discretionary with court if snflicient 
time is allowed defendant to prepare for trial. Johnson v. 
Slate... ..seccsocrorcccscrccrccccescsscesassecssasscessesecsors coven veeeee 209-60 
It is not error to instruct the jury that the interest of the 
accused in the trial is to be considered in weighing his 
testimony.  Td.....scsee ceseeccnecececevernscrtesceeseeesseseeersesees COR 
The accused is entitled to have evidence of good charac- 
ter submitted without disparagement. d....... iesnouneeage 263-4 


INDEX. 889 


Cross-Appeal. See APPEAL. 


Cross-Examination. See ASSIGNMENT, 3. 
American Savings Bank v. Harrington........ sce. ssecescereeeeees . 597 


Crossings. See RAILRoAps, 2. 


Damages. See ATTACHMENT, 4. CONVERSION. EMINENT 
DoMAIN. REPLEVIN, 5,6. RIGHT oF Way. 

1. Measure of, for breach of contract of sale, where the goods 
may be purchased in open market, is market price less 
contract price on day appointed for delivery. Boyer v. 

COS secacccce cress secsosecccrscnccossscescses vissveses erecsa res serscesenees 813 

2. Measare of, for failure of seller of harvester to furnish re- 
pairs therefor as per contract, is value of such repairs, and 
it is error to instruct the jury that such failure will de- 
feat arecovery. Esterly, etc., Co. v. Frolkey......eccessseee 114-15 

3. Where a vendee, by reason of his vendor’s uuintentional 
omission of a link in the chain of title, is unable to pro- 
cure a loan and loses his land by foreclosure, the damages 
are too remote to be recovered from the vendor. Lamb 
D. Buker. cic ccccccsesccsececenscsersevcusenece ei wessdeccans Seecaenesseseses 488 


Death. See REvVIvok. 


Debtor and Creditor. See ABsconDING DEBTORS. A8- 
SIGNMENTS FOR CREDITORS. INSURANCH, 7. 


Decedents’ Estates. See EvIDENCE, 7. PARTNERSHIP, 3. 
Decrees. See JuDGMENTS. MorrTcaGes, 1. 


Deeds. See ACKNOWLEDGMENT. RIGHT OF Way. UNDUE 
INFLUENCE. WITNESSES, 5, 6. 
Decree of cancellation, on the ground of undue influence, 
held to be supported by the evidence and affirmed. Loder 
D. Loder s.ccccserecsevers Seulbodae bas ansesaageadeisecatees sine sesbaesensesse OOM 


Demand. See REPLEVIN, 4. 
Demurrer. See PLEADING, 3. 


Depositions. 
Cannot be admitted over objection where the witnesses are 
known to be within the county, and none of the condi- 
tions mentioned in sec. 372 of the Code exist. Everett v. 
TidDALL...cocerececcereesecceereee ss Nadcalveeeatersanead seis Aaeateasesanes 805-8 


Depositum. See BAILMENT. 
Deputy Sheriffs. See Bonps. 


Descent. 
1. At death of an intestate, lands descend to his heirs sub- 
ject to the powers of the administrator. Rakes ». Brown, 304 
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2. Under the statute in force in 1880, a widowed mother in- 
herited the lands of an only son, dying intestate and with- 
Out issue. Garyer v. Hallis..ccccssecnssececcccenecceccocssevscesose 


Disfranchisement. 
Peard 0. Stater.cccrccccrccccrcccsesccseccescscese seccecsessevces cases sssees 


Dismissal. See ERROR PROCEEDINGS, 3. 
1, Cannot be effected without prejudice after cause is sub- 
mitted, Sharp 0. Brown.u.seeeccrecscsecsccrssereesvecreecareocees 
2. Where a case is dismissed for prosecution on the first regu- 
lar call, and a new action would be barred as to many of 
the claims, a motion to reinstate, supported by two uncone 
tradicted affidavits, should be sustained. #/annagan 0. 


589 


372 


406 
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District Court. See ADJOURNMENT. 


Drafts. 
1. When payable to order, and indorsed by payee, are nego- 


tiable by mere delivery. Hvereti v. Tidball......ssssevseseee806-7 


2. One who purchases a draft from a bank for $500, and re- 
ceives an instrument stating the amount in figures, but 
containing the words ‘' five and no-100 dollars,’ by reason 
of which the drawee refuses to pay more than $35, is enti- 
tled to be reimbursed by the drawer, though it has since 
been placed in the hands of areceiver. State v. Bank...... 


Due Bill. See Principal AND AGENT, 4, 5. 


Duress. See CoNVEYANCES, 
1, Held, Not established as a defense to action on promissory 
note. Cass County Bank v. Brickeri.sessscccsoeccsccscsssersecees 


2. Evidence found insufficient to show that chattel mort- 
gage was executed under. Sornborger vo. Sanford......scccce 


Hjectment. 
1. Plaintiff must recover on the strength of his own title. 
Gregory V0. Kenyon. ....cscocccesessenescovecs 


Om ec eer ereerccosseveences 


2. Decree quieting title, held, abar to. Id. 


Elections. See Country CommissionERS. CouNTY SEATS. 

1. Proceedings in district court, to contest election to 
locate county seat, will not be reviewed hy the supreme 
court in the absence of bill of exceptions. Peters v. Morey, 

2. Where a county commissioner district includes part of a 
eity ward whose polling place is outside the district, the 
votes of resident electors of both district and ward, cast 


at such polling place for commissioner, should be counted. 
Peard v. State o...... snccee cescceers cecsevens 


180 


516 


498 


647 


84 


cep ieegess sauiges tosses eecteeres O10 


3. 


4. 
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Provisions of sec. 20, act of 1891- (sec. 1765 Consol. 
Stats.), requiring ballots to be marked with ink, is merely 
directory, and those otherwise marked should, in the ab- 
sence of fraud, be counted. State v. Rusgell.....ceccccccsresees 116 
But where such ballots have been rejected and returned to 
the county clerk, mandamus will not lie to compel them to 
be counted. Id...........6 sane scenseces sanseevenssenee sovseseeeceeess LEO 


Eligibility. See Orricers. 


Embezzlement. 
The fiduciary attitude of the accused must be distinctly 


charged in an information for. Zink v. State... .....ccccerse 38 


Eminent Domain. See Hianways. 


1. 


Where several contiguous town lots are treated by the 
owner as one piece of property, the injury to the whole, 
by the construction of a railroad, should be considered, 
though but a portion is appropriated and it alone is de- 
scribed in the petition for appraisement. A. & N. R. Co. 
te BOCrner wrerrvecerecesscnensceees sorecscesrescnecencesevecssccessccscnce 44 


. Judgment of district court on appeal from an award of 


damages is conclusive upon the parties as to all matters 
necessarily within the issue. Td......scecsecccssscsrersecsssense 243 


. Evidence of the value of the property before and after the 


construction of the railroad is inadmissible. Zd.......... esee 246 
The owner may recover at law for tbe permanent obstruc- 
tion of a street upon which property abuts at a distance 
of several huudred feet. Id.........:cccssscecrrosceen versesees 240, 248 


. Holder of contract for purchase of property injured by ad- 


jacent railroad, may recover damages therefor though 
holder of legal title should be joined. F, AGU. V. R. 
Co. v, Setright....cccsscoccsecerserecccesccscnccecencesensscesssccs sees Q0G—7 


Error Proceedings. See APPEAL. JUDGMENTS, 5. RE- 


1. 


2. 


3. 


VIEW. 
Will not lie until motion for new trial has been disposed 
of. Smith v. Spaulding ....... i Sobaseesecierecrad Ssadscatacsssedssecee 128 


Errors not specified in petition in error will not be consid- 
ered on review. Kroll v. Ernst....ccccoccse csovccecesscereveesser 484 
Will not be dismissed for mere omission of motion for 
new trial. Shickle v. Kent ...... ccssecccssnseesescecceseeceesssces STZ 


. Mere filing of assignments of error not sufficient ground 


for requiring a cross-appellant in supreme court to elect 
as between appeal and error. TJd........s.seceee seereveee 568, 572-3 


. Lie, at instance of state, from order discharging prisoner 
after conviction. Atwood v. Altwater n.cccssecescserscccrercesses 405 
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® 
May be commenced in supreme court within one year 
from overruling of motion for new trial. Sharp v. Brown, 


410-11 
Estoppel. See Morraacks. kes ADJUDICATA. Tax 
TITLES, 4. 
Bloedora v. Jewell ......... Mae Goi endagveees sbuedcdensd desdeedeesveveseos COOL 


1, 
2. 


One who, by willfully stating to another that he does not 
own certain property, leads the latter to purchase it, is 
estopped from averring a different state of facts. Blodgett 
DO. DECMUTITY crecoccccrcrsccccsccasessecesareses Tasseverscesbev seneedsiecee FOO 


Evidence. See DsposiTions. Fravup, 1. Practice, 1, 3. 


VERDICT. WITNESSES. 


1, Venue of crimes; how proved. Weinecke v. State ......0525 24 
2. Must be offered in order to predicate error upon its rejec- 

tion. Burk v. Dempster .......0 etiatancclesravere ee ead sdeasecess 431 
3. In appeal from award of damages for land taken by ap- 


7 


10. 


11. 


praisers, A. & N. B. Co. v. Boerner.......ecsccceeee Sites 246, 248 


. Transcript of record of county conrt is admissible to prove 


will and probate thereof. F., FE. d& M. V. BR. Co. v. Set- 


Fig Ide sass cnt ate viututinags csusatietassiaseuseons Hemamaret Tab 


. The accused in a criminal case is entitled to have evidence 


of good character submitted without disparagement, 
TORNG0n v. Slate w.csecssececerersceeen sovcscersersaceceecesscesensseees GOar4d 


. Inaction for slander, evidence is admissible that defendant 


uttered the alleged slanderous words at other times before 
the suit than those mentioned. JfcCleneghan v. Reid...... 478 
Where the estate shows part of a transaction in which a 
decedent was concerned the adverse party may show the 
whole. American Savings Bank v. Harrington............599-600 


. Under a petition in rer’evin alleging that the property 


was ‘‘not taken in execution,’ etc., evidence is inadmis- 
sible that it was so taken but is exempt. Likenbary v. 
CHford .......csensecccccstcnceca senses secasensessscascanerecscenereenes 610-11 


. In an action on a promissory note parol evidence is admis- 


sible that the amount of the note is part of a debt assumed 
by the holder as part consideration for the sale of a farm 
to him by the makers. Fatt 0. Glover ..sscceerecossecsenseessese 522 


In an action by a real estate agent for commission it is in- 
competent to ask the buyer of the property from whom he 
purchased and upon whose representations he relied in 
doing so. Burkholder v. FOnner ....cecscccssseonees weneadecesedes 3 
In bastardy proceedings jury may consider any variation 
ip the testimony before it and that before the magistrate. 
Burris 0. COUT ......ccccccceccee cn cecceeseesescseeesencoeeneeeeese senses 187 
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12. In such case, defendant may show that about the time of 
the alleged intercourse complainant was frequently visited 
by another man who remained from a half hour to an hour 
and & half. Ld.........ccccecesevccsees cereccneeseeersones sendeubeuserss 

Exchange. See BANKS, 2. CONSIDERATION, 4. ; 
Exemptions. See EvipENcE, 8. FBAUDULENT CONVEY- 

ANCES, 1. 

1. Judgments in favor of a debtor are, within the statutory 
limit, exempt. Dace v. Heath.........cccccocesscoes sescseceeseaces 
2. A judgment debtor who, in pursuance of an order of gar- 
nishment, pays the amount of a judgment into conrt, 
though he knows it to be exempt, and fails to disclose that 
fact in his answer, is liable for the full amount to the 
judgment creditor. Mace v. Heath...... eee sceneescosscees sovece 
3. Affidavit of, must negative the possession of either lands, 
town lots, or houses, Ki/patrick-Koch Co. v. Callender.. see 
4, Transfer of a portion of his property by the debtor, after 
the attachment or garnishment proceedings are pending, 
will not entitle him to claim the remainder as exempt, 


191 


60 


790 


727 


Tibia adeno sates sacereieilatie consented 


Extortion. See F_«s. 
Federal Practice. See REMovAL oF CAUSES. 
Fees. See SHERIFFS. 
Action against officer for taking illegal fees in connection 


with execution sale caunot be brought by judgment cred- 
itor. Ller 0. Cronin... ..cccscsscccccesecsescesecececeseecsscoveccesoge 


Felony. See ComMpouNDING FELony. 
Final Order. 


1. Order that “‘ judgment be rendered on the verdict ”’ is not. 
Stone v. Neeley.......cscccorcsecccsccnccsoscerssccccces cavese teeseccecece 


2. Order sustaining motion to quash summons is not. Per- 
Singer 0. Tinkle. ...ccccssccserecsecseese cece . o. 


Standard Distilling Co. O. Freyhaniorccccccccercccecscsscsescoevens 


3. Order setting aside judgment after term, under sec. 318 of 
Code, is. Johnson 0, PArrotte.....1...cssssessssvesceseeconsnsessoes 


Findings. See JUDGMENTS, 4. 
Fire Insurance. See INSURANCE, 1-6. 
Foreclosure. See Trusts. 


Foreign Corporations. 
Service of summons on :nanaging agent who is but tempora- 
rily in the state is sufficient, where the claim sued on is 


debt contracted in the state. Klopp v. Water-works Co... 808 
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Foreign Wills. See WILLs. 
Forfeiture. See SALEs, 3. 


Forgery. 
1. Evidence found insufficient to sustain conviction of. Owen 
v State...... eebidavencdnideenesd sscdesd cescacevetees Wde@esslecessies acext 392 


2. Information for, of bank draft, need not allege that the 
the bank which draws the draft isa corporation. Roush 
D Ghale...cercsrecnreccercccrenssessons deesens tetecsescace ee raseccvoesances ORT 
3. Nor need there be an allegation of intent to defraud a par- 
ticular person. Id. . 
4. Where an alleged forged indorsement is B. F. H., Mer., 
the last abbreviation is an essential part, and must be 
proved like any other material allegation. 7...........325, 328 


Former Judgment. See Res ADJUDICATA. 


Fraud. See ARBITRATION AND AWARD. JUDGMENTS, 3, 8, 9. 
REAL EstaTE. SALES, 4,6. 


1. Must be established by a clear preponderance of evidence. 
Tah 0. Finlay... resvesssscessessercccessecsececeoees saeabaedssesedceesssens: 423 
2. In pleading, facts constituting, as alleged, should be set 
Out, Lander v. Abrahamsdn....cccccccrsscsrerssscecsoncsersscseses 55 


Fraudulent Conveyance. See PREFERENCE OF CREDITORS. 
1, Exempt property cannot be the subject of. Bloedorn v. 


Tewell, wssscoesaracereccerevasccaccececcosssscceseserccsace sersonsaeassesses 651 
2. Sale by servant of the mortgagor of a small fraction of the 
property does not show that a chattel mortgage otherwise 
valid, is fraudulent. Whitney v. Levon......ssscossscrrcsssseees 446 
3. Value of security, held, not disproportionate to amount of 
debt. Id. 
. 4. Presumption of fraud arising from the fact that there was 
no change of possession, held to be overcome by proof of 
good faith, the mortgage being recorded. Jd. 
5. A contract for the sale of personalty with a condition 
that the title shall remain in the seller until purchase price 
is paid, is invalid as against bona fide purchasers and attach- 
ing creditors withont notice unless such contract is verified 
and filed as provided in sec. 26, ch. 32,Comp. Stats. Peter- 
BOND. TUfle ..ccceorencecccsccerecsssscessccovecsreccssccvcccesesesseceesd 1-14 


Garnishment, See ArPzaL, 1. EXEMPTIONS 2, 4. JuDG- 
MENT, I. 


1, Mace v. Heath, cosasssssees tavteiiesas Hares eerdsneecbarsescesecteosces 54, 60 
2. Railabaek v, Pattot.........ccsccccctsscsesecsscenteessseceesesscseetes 490 
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3. Order of, in aid of execution, is final and conclusive unless 
appealed from. Union Nat. Bank v. Hickey........:0.ccsecee 303 
Cooper v. Speiser.....ccseccccee secvece saeteisuscabeouasceeesicccceccses 500 


Gifts. 
Are valid between husband and wife as against all save cred- 
itors, and the wife will not be prevented from recovering 
ou an insurance policy because the insured property was 
purchased with money given her by the husband. Ger- 
man Ins. Co. 0. HyMan...ccccoscecsserseserscessscsseseces +704, 706-9 


Good Time Act. 
Ne Dr £6 BU E Sccc Cen cies cesses cducdcesiataeesse sss seetensseldetestevvese DOL 


DT FO GUNS. socoussdvccieesevccesee covscstbssecindeaasss sdacesboe se coesce 209 


Government Homestead. 
One who has obtained the final receiver’s receipt may convey 
though no patent has been issued, and when the patent is 
received the title acquired thereby inures to the benefit of 


the grantee. Gregory v. Kenyon. .......0..ccccessscesseserenneaes 645 
Governor. 
Slate v. Boyd... .cscseccoceccesecececcenscossarecceece ovedaaacedecaste eve 435 


Government Land. See BouNDARIES. 
Grand Larceny. See Larceny. 
Habeas Corpus. 


1. Inve Hall.......s0100 aaweeaseces Secbecconsseseu een soeens bee seuencdeasen 206 
2. An accused who has been released on bail is not entitled 
to writ of. Spring v. Dahiman,......scseceee avucdescsssavaseete 692 


3. Order discharging prisoner after conviction is reviewable 

ou error at the instanceof the state. Alwood v. Atwater... 405 
Highways. 

Mere notice by publication is sufficient to authorize location 
of, but land-owner may recover damages within a rea- 
sonable time after receiving actual notice, though the 
advertised time for filing claims for damages has expired. 
Pawnee County 0. Storm...cccrecscocsscssccerssccsccsccesscsscsssvee TOD 


Homesteads. See EXEMPTIONS, GOVERNMENT HOMESTEAD. 
Abandonment; essential elements; temporary removal is not. 
Eckman v. SC0tt. .....0ssereerevees Geivevasecss sdseadsccssiBedudvercnewsec 819 


Husband and Wife. See ConveyaNncus. INSURANCE, 2, 7. 
MABRIED WoMEN. Summons, 3, 


Tllegal Fees. See Frxs. 
Impeachment. See Verpicr, 2 
Imprisonment. See SENTENOE. 
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Indorsement. See CERTIFICATES OF Deposit. Drarvts, 1. 


NEGOTIABLE INSTRUMENTS. 


Infancy. See MILL-Dams. 
Information. See ARSON. CRIMINAL Law, 7, 9, 12-15, 18. 
Injunction. See JupGMENTs, 1,2. MANDAMUS, 3, 4. 


1. 


2. 


Will lie at the application of resident taxpayers to pre- 
vent a waste of publicfunds. Solomon v. Fleming........... 43 
Office of temporary, is simply to preserve matters in statu 
quo until a hearing. Calvert v. State.......ccssoccesssecceassaeces 631 


. A preliminary injuction which forbids a railroad company 


to prevent a street railway from laying track across the 
former’s trainyard, which it has occupied for more than 
twenty years, in effect divests the railroad company of 
possession and is void. Id......... Lstaasueas sesetecwedesecneeets 631-3 


Insolvency. See ASSIGNMENTS FOR CREDITORS. PREFER- 


ENCE OF CREDITORS. 


Instructions. 


1 


2 


Undisputed questions of fact need not be submitted. 
Rooch v. Hawkingon ....cccccccceeseceesccecssececeesereesseeeeeceesesBO0—L 


. Are properly refused Shard the ground tas. Sivaday been 


covered. Waidley v. State ....ccccccecsccsescsseeseres aadhesests seve 252 


Failure to give proper, is not reversible error where they 
are not requested. Burris v. Court .......ccccsccsscosseeseseecee 190 


. Are grounds of reversal, if not based on the evidence, 


though abstractly correct. Esterly, ete., Co. v. Frolkey..... 114 


Insurance. 


1. 
2. 


Insurable interest; what is. German Ins. Co. v. Hyman... 108 
A married woman is not precluded from recovering on @ 
policy because the insured property was purchased with 
funds given to her by her husband. Id...... oeceveecesseeees TOT-9 


. Testimony held such as to warrant the jury in finding that 


the conditions of the policy had been waived. Billings v. 
German Ins, C0...scsscccesceccsnccceveccscncenasescescsarrescseesenees 508-9 


. Where the insured assigns the policy to his mortgagee as 


part security for a debt, he becomes subrogated to the 
Tights of the mortgagee upon paying the mortgage and 
may sue on the policy. I4.............4 secdaceesevecceose --.502, 508 


. Policy should not be defeated upon any ground which 


does not materially increase the risk. Id. ..........seseees seve 502 


. A clause providing that if the insured property “shall be 


alienated or incumbered * * * without the consent 
of the company indorsed thereon, * * * or if asuit be 
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commenced to foreclose a mortgage’? on the same, the 
‘policy shall ‘‘cease to be binding,” is not violated by a 
suit to foreclose a mortgage existing when the policy was 
written, or even a decree of sale in the same, Billings v. 
German Fire In. Co...ccccceccecccsessecereasnenecsecerseeseenes 505, 508 


. An endowment policy taken by a husband and payable to 


his wife is rather an investment than insurance, and 
money received thereon by the wife during the husband’s 
lifetime is subject to the claims of bis creditors. Talcott 
VD. Field...ccccecccsssee aisieeadeases Seas dOhs waves Sees aeecalvesieeti Detey oe 615 


Interest. 


1 


Where a note bears interest at a given rate, but provides 
that if not paid at maturity it shall thence draw a higher 
rate, the latter isin the nature of a penalty, and the old 
rate will continue. Richardson v. Campbell.......ceccoeeeesveee 182 
Errerett 0, THD AML. we sececsesessesessrecsavcassecssensessece ses ibbieeseiene . 807 
Where the contract rate is legal when the contract is 
formed, the latter will not be affected by a subsequent re- 
duction of the legal rate. Richardson v. Campbell............ 181 
Richardson 0. Smith ...rscccorcccercevesconercrserscscsessarsccsssseees OOF 


. Where the total rate upon principal note and coupons does 


not exceed the legal limit, there is no usury. Richardson 
@. Campbell u.secsessersscerersevessecersesscsssossesesvereeasessee sees OQ—3 
Richardson v. Smith. rcccoscccarsreversevecevsssercssscnvevscesesssceee OOF 


. Where there is no contract for, unsettled accounts do not 


draw, until six months after the date of the last item. 
Staker v. Begole ....ccsscccccsvevscssccevevensees ves sence coevecscerseces 109 


Intervention. See REMovat or CAusEs, 3. 

Intestate Succession. See DESCENT. 

Intoxicating Liquors. See Liquors. 

Joinder. See PARTIES, 4. 

Joint Owners. See MILL-Dams. 

Joint Tort Feasors. See RES ADJUDICATA. 
Judgments, See ADJOURNMENT. EXeMpPtTions, 1,2. Jupr- 


1, 


2. 


3. 


CIAL OPINIONS. JUSTICE OF THE PEACH, 2, 3. 
Judgment against garnishee in fraud of his rights en- 
joined. Cobbey v. Wright......ccsscsscscccrsssenssscescrnesscersennne TUL 
In order to enjoin a judgment it must be contrary to 
equity and good conscience, and there must be a good de- 
fense. Wilson v. Shipmati......cccsccsccsssecestscsseesesssssesecsce OTB 
To authorize vacation of, after term, not only fraud, but » 
valid defense to the action must be shown. Lander 0. 
Abrahamson. u....000seee ede sesevecevesesevesesedesasseses cressvescussses GOO 


60 
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4. While in a civil action the want of a finding of facts is 
merely ground for error, in a crimiual case a judgment 
without such finding is void. Atwood v. Atwater...........404-6 

5. An order that ‘‘ judgment be rendered on the verdict” is 
& mere recital, and a petition in error cannot be predicated 
thereon. Stone v. Neeley.......... aeeaeacssieteres deaeeessevegoiseie 81 

6. Order setting aside, under sec. 318 of Code, is a final order. 
Tohnson v. Parrotte...ccccccsesseccesccesscssscssceesecssessscscsscessss 28 

7. Petition in proceeding to set aside, should show that the 

grounds alleged could not, with reasonahle diligence, 

have been discovered during the term. (T2......... teeenveee RISO 

Party seeking to set aside, in equity must show fraud, ac- 

cident, or mistake and that he was not guilty of negli- 

gence. Shufeldt v. Gandy ....rccccoecsrccccesccsercsscevecesesscsees 36 


9. Fraud in an antecedent transaction not connected with 
the judgment is not sufficient ground for setting it aside. 
Id, 


Judicial Comity. 
Gregory v. Kenyon...... seats Sets seavlesacugespadoaauees sesseccssssessceees 648 


Judicial Notice. 
1. Will be taken of political events. State v. Boyd...........0. 437 
2. And of expense involved in relocation of county seat. 
Solomon v. Fleming........... ctaveceececces svseoecsccecsececeveenssees 4nd 


Judicial Opinions. See AMENDMENT. 
Individual judges of the supreme court are hound only by 
the syllabus. Holliday v. Browne. ...ccccccssvceesceseeses cores Q4-5 


Jurisdiction. See ATTACHMENT, 2, 3. JUSTICE OF THE 
Peace, 1, 2. Liquogs, 7. REMOVAL OF CAUSES. 
SUPREME CouRT. 

1. Objections to, are waived by answer. Hamilton v. Isaacs, 713 
2, And by filing motion to set aside judgment under sec. 
1001 of the Code. Leake v. Gallogly....... oe cevececes cesevesssB0G-O 


Jurors. See VERDICT. 
One who “ would not convict of a capital punishment on cir- 
cumstantial evidence’? shows a sufficient ground for chal- 
lenge by the state. Johnson v. Stdteu..ccocseccrcscsrsressccnece 260 


Justice of the Peace. See Liquors, 7. 
1. Has no jurisdiction in action for wrongful attachment. 
Rice v. Day ...-cecccccsseoes daonsecdvnwesssvauesonteveetosesesp eo’ seeee1 02-3 
2. Acquires no jurisdiction over one who is not served with 
summons until the day judgment is rendered. Leake ». 
Gallogly......ccccrecscncsseconcesccesenteccescerssscsscoesssessssscsssceacs BOG 
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3. Cannot set aside judgment under sec. 1001 of the Code 
where defendant has neither paid the costs nor confessed 
judgment therefor. Id......c..cscsessesesvescesceecescenecessscoess . 859 


Laches. See JupGMEnrts, 7, 8. 
Landlord and Tenant. See LEASE. 


Larceny. See RoBBERY. 
1. Instructions in prosecution for, held, prejudicial. Elliott 
V. Stdte..cecccsccccen veeccscescescccesscserace deceesevecdedeecs sraseeveeeeDL-5S 
2. Instruction in prosecution for, which omits the element of 
felonious intent constitutes reversible error. Waidley v. 
Slate.....sccescccccecesecccecovecersccocesseccecs cevececceccsecscrevesscsees GOB 
3. From person is an independent, substantive crime, and 
under evidence tending to prove it only, accused cannot 
be convicted of petit larceny. Brown v. State......ccccecere 449 
Lease. : 
1. May be surrendered by any agreement between the parties 
that the term sball cease which is unequivocally acted on 
by botb. Buffalo Co. Nat. Bank v. Hanson........sevceceseces 45% 
2, Where a bank becomes tbe assignee of the lessor it cannot 
apply moneys collected for the lessee in a distinct transac- 
tion to the payment of rent due on the premises. 1d...455, 458 


Liconse. See ADMINISTRATION OF EsTATES. LIQuoRs. 
Liens. See AGISTMENT. BANKS,1. MECHANICS’ LIENS. 
Life Insurance. See INSURANCE, 7. 


Limitation of Actions. See Error ProczEpines, 6 
PLEADING, 5. 
1, Mandamus proceedings are barred in four years. State v. 
King ......0006 oeeeececese senses vovceonscccesec sane te secccesecscesasecs see «. 197 
2. Where suit to foreclose a mechanic’s lien is brought 
against contractor in time, but owner of legal title is not 
made a party within two years, the suit is barred as to 
him. Green v. Sanford........ corece eevee cccscccecocosscscessocscees GOD 
Liquors. 
1. Complaint charging a physician with keeping liquors “ for 
the purpose of sale without license, unlawfully and pur- 
posely,’’ states an offense under ch. 33, Laws of 1889. 
State v. Cloyd....cccccececccsccces coreceee eaaedenauae socescccececceessess GOO 
2. Remonstrators are entitled toa reasonable time to procure 
evidence for defeating application for license. State v. 
COleMAN... veeseseesrorcscees cvcece sesesoecs secesceve sovencovscccoescessss442— 
3. One of several signers cannot defeat the object of a re- 
monstrance by withdrawing his signature. Jd............... 442 
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4. Policy of law with reference to sale of, discussed. Byrwm 
v. Peterson....... seven cessweseisne wens cee syeae's octecwas sesbidunnessauss 239-40 


A district judge may allow a peremptory mandamus at 
chambers, where there is no issue as to the essential facts, 
to compel a village board to revoke a license. Id. 


5. 


. 


6. The enactment of sec. 2572, Consol. Stats., conferring 
upon the excise board of a city of the first class, over 
25,000, the “‘ exclusive” control of the liquor traffic therein, 
did not suspend the operation in such city of the provis- 
ions of sec. 2187, relative to the sale of liquors on election 
days and Sundays. Sanders v. State ........... evsidssassecstns 876-8 
A justice of the peace has concurrent jurisdiction with the 
district court to enforce the provision of the latter section. 
Tdu, ieccsceeseeessene Dibbsesboe asd vesuacsdenaisevesuastos asessesccee'seisvees 874-5 


Lis Pendens, See ACTION PENDING. MANDAMUS, 3. 
Doctrine of, reviewed. Lincoln Rapid Transit ‘Co. v. Rundle, 559 


Locus. See VENUE. 


7 


Lost Instruments. See Wirnzsszs, 1, 5, 6. 
Existence and acceptance of lost draft sued on, held to be es- 
tablished by the evidence. Hill v. Bub......cccccrescscssseeves S24 


Lo:t Pleadings. 
Verdict in action tried without pleadings and in the absence 
of defendants, set aside, though alleged copies were filed 
after the verdict and before the motion ‘or new trial, 
Feder v. Solomon ws .ccccoscosesssccescersccsescerscsccssccsctescnessvnces O14 


Malicious Prosecution. See ATTACHMENT, 3. 


Mandamus. See County BoaRD, 2. ELections, 4. L1q- 
UORS, 5. 
1. Proceedings by, are barred in four years. State v. King, 197 
2. Will not lie to compel a county treasurer to issue a tax 
deed where relator has failed to publish his redemption 
notices as required hy statnte. State v. Gayhart........ severe 195 
3. A mandatory injunction issued by the district court isa 
bar to subsequent mandamus proceedings between the 
sime parties in the supreme court. State v. N. Lincoln 
St. By. CO..cevrsesonccesesccsccersesssceeces seetesceccecesceseeessesscees 640 
4. Proceedings upon the hearing at which such sjaeesok 
was grauted cannot be reviewed in considering the appli- 


cation for mandamus,  Ida...sscsee sbecuasidesuesvencsdsretecees ves 637 
Mandatory Injunction. See Manpamus, 3. 
Manslaughter. 


Evidence reviewed, and held, insufficient to sustain conviction 
for. McNamee v. State........sssscoesereee soseeeeeessesesseesersecens OO 
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Married Women. See INsuRANCE, 2, 7. 

1. Are not liable as sureties on a promissory note, where the 
contract does not relate to the separate estate, unless it ap- 
pear that the intention was to bind such estate. Heckman 
VD. Soll ....ccccesecscereeee ee ceceeceasoese MEWethS cabelnsswttecsherfoseeceue 818 

2. Wife is not bound by signature of husband toa due bill, 
not given for her separate estate, nor upon her authority, 
though he is conducting business for her and in her name. 

Cole 0: OF Bri ei ccivssiens sdvcidieenve cadence esd e033 oudddeeaseeees coveees59—70 


Marshal. See RemMovaL or Causes, I. 
Measure of Damages. See Damaass, 1, 2 


Mechanics’ Liens. 
1. To be available as set-off in action by contractor, liens 
must have been satisfied by defendant. Jones v. Sherman, 452 
2. Owner of legal title is a necessary party in action to fore- 
close. Green v. Sanford...... Seas aavisduahaveeliassviwbiea Sepeseeee 365 
3. Where such owner is not made a party within two years 
from the filing of the lien, the action is barred as to him 
even though begun in timeas to others. Jd.............00008 367 
4. Where the purchaser of a lot under a contract commenced 
the erection of a building, but subsequently abandoned 
his contract and the owner took charge aud completed the 
building, he was held liable to satisfy the mechanics’ 
Viens, Trish v. 0? Hanlon.....ccscssccesccesescccessecesecssessesseees 186 


Mileage. See SHERIFFS. 


Mill-Dams. 

Under sec. 15, ch. 57, Comp. Stats., where one of the owners 
of a mill which has been destroyed is a minor, the time 
within which he may rebuild dates from his majority, both 
as to him and other joint owners. Thompson v. Wiggen- 


ROTM. voevccrnvcccceccsecsees ssovsescoesscsssessesocescsecs sees bce se a aehess 723 
Month. 
Means calendar month unless differently indicated. Brown 
VD. Willig .....ccceveccceceasseccecenscccsesecsceceeeaees issedateecsonsee 383 


Mortgages. See CHATTEL MortTGaGEs. TRUSTS. 
1, Where a decree is rendered against a grantee who has as- 
sumed a mortgage, making him liable in case of deficiency, 
he cannot as against an action for such deficiency set up 
facts to show that he was not liable, if they should have 
been pleaded before the first decree was obtained. Stover 
O.: TOMPRUNG sessed ive vecsvesevecddae's caa6e gersoeescctsdesoasaacencesedenss: 465 


2. Where two successive grautees have assumed mortgages, 
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the first stands asa surety for the second and may recover 
from the latter if compelled to pay the debt. Id............ 467 


Motions. See Error PROcEEDINGS, 3, 6. 

In action upon building contract, where answer sets up esti- 
mate by architect according to contract, and reply alleged 
fraud and collusion on the part of the architect, motion to 
make reply more definite and certain, held, properly over- 
raled. Anderson v. Imhoff .....-....00 deedevswessducegebscssesieses OOD 


Municipal Corporations. See Liquors, 6, 7. 

1. Under sec. 77, ch. 14, Comp. Stats., cities and villages 
therein provided for are not liable for unsafe streets in 
additions not yet accepted. Jmpertal v. Wright. ......0e00008 735 

2. The excise board of cities of the first-class has exclusive 
power, under sec, 91 of charter, to appoint and remove 
members of the police force. Lincoln v. Yeomans............ 334 

3. The last clause of said section, which authorizes the mayor 
to remove policemen for the purpose of discipline, does 
not conflict with the foregoing provision. Jd, 

Negative Pregnant. See PLEADING, 4. 

Negligence. See Municipal Corporations, 1. Rart- 

kOADS, 2. 
Gratuitous bailee is liable for gross. Burk v. Dempster........ 429 

Negotiable Instruments. See Bona FIDE PuRcHASER. 
CERTIFICATES OF DEPosIT. DRarrs. EVIDENCE, 9. 
INTEREST. MARRIED WoMEN. PARTIES. PRINCI- 
PAL AND Surgery, 4. SkEt-OFr. 

1, Beeler v. First Nat. Bank ......... to vensesevescereevesenccscsoscosens GAT 

2. Verdict of $200 for defendant, in action on promissory notes 
given fora threshing machine, approved. Nichols v. Miller, 459 

3. Defenses of duress and compounding felony held not to 
be established. Cass County Bank v. Bricker....... scvcsessees 516 

4. Where indorsement is denied in the answer, its form and 
words must be set out. Colby v. Parker.....o.coss00s. 510, 513-14 

5. Where usury is shown in the transaction in which a note 
is given the burden is upon an indorsee to prove that he 
is a bona fide purchaser, Idu.......cccosseccsccescosccscsssssseasee DID 

6. Defense of usury held to be established. Id........ssescssese 510 


New Trial. See Error Proceeprnas, 1, 3,6. Review, 6,7. 


Nonsuit. See Pracrics. 


Notice. See AssiGNMENTS FoR CREDITORS, 3. HIGHWAYS. 
RESCISSION. 
1. Rakes v. Brown ..... ieideas Sadunnonvasesnentders beads, cdustiacdees sesaee O11 
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2. Burk v. Dempster...... saeaawecdteusapeeesuas egcudeesatiecesaven sree 431 
3. Oue who purchases with actual notice of another’s claim 
is subject thereto, although the instrament upon which 
the claim is founded is not recorded. Railsback v. Pation, 490 


Officers. See CouNTY CoMMISSIONERS. MUNICIPAL CoRPo- 
RATIONS. Quo WARRANTO. SHERIFFS. 

1. While under sec. 2, ch. 54, Laws 1889, a candidate for of- 

fice is not eligible to be supervisor of registration, yet one 

who holds the latter position is not thereby disqualified 
from election to office. State v. Cosgrove....rcccrsccccrsessere S91 

2. Incumbent holding over because no successor has been 
chosen, must requalify. Ld. .....ccscccssseccersccoseccevesseseess SOL 2 


Official Bonds. See Bonps. 
Onus Probandi. See Bona Fipk PuRCHASER. REASONA- 
BLE DOUBT. 
1, MeEvoy v. SwayZe...ccrecsercersreccecessoscverserer scenes sessesesseseees 1S 
2. Is upon plaintiff in action on contract to establish both 
the making and the breach, where those facts are in issue, 
though the answer contain affirmative matter in the form 
of argumentative denial, I[d......cesccsessseesreseeroessereneesd1 7-18 


Opinions. See JUDICIAL OPINIONS, 


Parties. : 
s 1. Owner of legal title is a necessary party in suit to foreclose 
a mechanic’s lien. Green v. Sanford........ eb atencceowess teseee 36D 


2. Judgment creditor is not a proper party to sue for pevalty 
incurred by officer at execution sale for taking illegal fees, 
Ther 0. Cronin .eececsececsccsesccessseveeesevecsseencs esesesensesevesoee 425 
8. A petition in the name of ‘‘ James H. Brookmire & Co.” 
is not demurrable for want of legal capacity, though it 
may be for defect of parties. Brookmire v. Rosa.....sscce2d1-2 
4. All signers of a promissory note should be joined, but if 
failure to do so is not taken advantage of by demurrer 
the defect is waived. Beeler v. First Nat. Bank.....s0s00e0 350 
5. If service cannot be obtained upon all parties the action 
may proceed against those served. Id, 


Partition. See REFEREES, 3. 
Partnership. See Parries, 3, 
1. Conner v. Draperin...cossscccossecvecccesersosceseseresseacssevceesesess STO 


2, Action for accounting; existence of partnership denied; 
testimony conflicting; verdict sustained. May v. Cahn...... 652 


3. Debts contracted in the firm name need not be filed, as a 
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claim against a deceased partner’s estate but continues as 
a charge against the surviviug partner. Wrightv. Barton, 781 


Patents. See GoVERNMENT HOMESTEAD. 


Payment. 
Tender of check is not. Walter v. Reed.....ccecccssccssscsecsceseee ODL 


Penalties. See INTEREST, 1. PARTIES, 2 


Penitentiary. See SENTENCE. 


Physicians. See Liquors, 1. 


Pleading. See CRIMINAL LAW, 7. EvVipENCE, 8. FRAUD, 2. 


1 


2 


. 


JUDGMENTS, 7. Lost PLEADINGS. MoTIons. NeEGo- 
TIABLE INSTRUMENTS, 4. PARTIES, 3. PRACTICE, 2, 
3, REPLEVIN, 3. 
Facts well pleaded and not denied are admitted. Cobbey 
OD. WHIGKE.. .cecsrccccccccarececrecestsensceccatnsccesceesevecscesssscosess TTR 
Affirmative matter not admissible under a general denial. 
SE. Felix v. Greetccersercccersnccscrecccecsecseesssceeseccsvesssscessass B00 
Reply containing matter in avoidance of or explanation of 
answer, is not demurrable as stating a new canse of action. 
Ander. on 0. TMhOff. cccccsoacsescnescertvonssesseccoseccecessscessevers GAO 


. A denial in an answer that defendant is a corporation 


formed under the laws of Nebraska, is not a denial of cor- 
porate capacity, nor a defense to an action against such 
defendant. Swift v. Crawford........cccccsesceoes sesereveereee 451-2 


. Where a petition to foreclose a tax lien states on the whole 


a cause of action and the entire petition is demurred to, 
the court will not discriminate against taxes which are 
barred by the statute of limitations. Lancaster County v. 


Trimble were sssccerecces cancers ccccescosenccansacccccccsacconsacisvccseesee: TOR 


Policemen. See MuNIcIPAL CorPoRATIONS, 2, 3. 


Police Power. See Liquors. 


Power of Attorney. 
Suit by grantee of real estate from one who held power of 


attorney for that purpose, but defective in not being wit- 
nessed, to reform such power; decree granting reforma- 
tion and confirming plaintiff's title against au occupant 
with a quitclaim deed from the original grantor of the 
power. Michelson v. Hyde ....... ce rercecceerersesensenseasessreeers 60 


Practice. See ADJOURNMENT. DismIssaL. Morrons. 
1. Plaintiff should not be nonsuited where there is evidence 


tending to support his cause of action. Hayden v. Cook... 679 


2. It is not erroneous for the trial court, in view of a pro- 
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posed amendment of pleadings, to refnse to admit proof 
of an affirmative defense under a general denial. (Clarke 
@. Van Court..cccrccrsrscccssscctcrccccrerssavccserceccersesseresseseL ty 158 


. Nor does error affirmatively appear where evidence is 


admitted under a paragraph of a pleading though a mo- 
tion has been made to strike out such paragraph and has 
been overruled. Id. 


Preference of Creditors, See ASSIGNMENTS FOR CKED- 


1. 


2. 


ITORS. 
The execution by a failing debtor of separate chattel 
mortgages upon his stock of merchandise to six of his 
numerous creditors, securing bona fide debts and contain- 
ing recitals of intention to prorate, does not amount to 
an assignment for creditors. Hamilton v, Isaacs.......00.713-14 
Instructions in controversy between creditors, approved, 
aud evidence found to sustain the verdict. Jd......709, 714-15 


Presumption. See WiTsEssgs, 6. 
Principal and a, See SumMowns, 4. 


1. 
2. 


Burk v. Dempater.... on wabasiedete aseens ee sensescersereee 430-1 
Acts of agent cannot be 5 ratified i in part. sterly, ete., Co. 
0, Foley... cccverccceesceseccoss sevcnsececsceccsecesscesceccusccees eaceee 116 
Contract set out and held to be one of agency and not of 
conditional sale; and which it was not necessary to file ip 
order to protect the principal. Shaughnessey v. Lininger... 747 


. A hnsband has no authority to sign a due bill for his wife, 


in settlement of claims against their son, though the hus- 
band is conducting a business for and in the name of the 
wife. Cole 0. O’ Brien... ..cccssrere rersccorercosoceee secsseeee soees OO—T 


. One who without authority signs another’s name to a due 


bill does not become personally liable thereon; the payee’s 
remedy is an action for damages. Id...........200 aateceaeyeo 70 


Principal and Surety. See Boyps. CHATTEL Mort- 


Gages, 4. MARRIED WOMEN,1. MORTGAGES, 2. 


» Cass County Bank 0. Bricker... ......ccccccerceseavccnsseceessesceeee 516 


2 


4. 


Action on bond of insurance agent; evidence found not to 
sustain verdict. Phenix Ins. Co. v. Weymouth..........006 soe 202 
Where judgment is rendered against appellant from jus- 
tice’s to district court in an action on an account, it should 
likewise be rendered against the surety on his appeal 
undertaking. Banghart v. Lamb ...cesesceee Seon TTT 535 
Defense by surety on note that payee had extended time 
of payment without his consent; finding of jury to the 
contrary sustained. Beeler v. First Nat. Bank ..sccoccrees 350 
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6. Sureties on a bond for the performance of a contract to 
erect a building for the state are liable for debts arising 
under a provision by which the contractor “agrees to pay 
off and settle in full, with the parties entitled thereto, all 
accounts and claims that may become due by reason of 
laborers’ and mechanics’ wages, or for materials furnished 
or services rendered,”’ etc. Sample v. Hale.....cccocccesssecces 220 

6. Where the bond of a building contractor is written upon 
the hack of the contract and refers to it, but the latter, 
through oversight, is not signed, the sureties are neverthe- 
less estopped to deny that it is the contract. Haydenv. 
COOK......c0cceg.srecerensseccenscecssencecescccccesecccescsecseceeesscccose OTA 

7, Changes and additions in plans of the building, held, to 
have been authorized by the contract. Jd............ seve 615-8 

8. Failure to retain a required percentage of the amount dne 

for wages will release the sureties, but such defense must 

be pleaded. [d..cccssccserccnscecerecessesecconscevsoseseceascssvoosces OFT 

The mere fact that payments are made by the obligee be- 

fore the expiration of the statutory time for filing liens 

by subcontractors will not release the sureties. Jd........678-9 


9 


Priorities. See CHATTEL MortTGAGEs. 
Prisoners. See CouNnTIES, 2 
Process. See SumMMoNS. 
Proximate Cause. 
Liain 0. Buber .ccscescscceseesiesesecssiscoesseeceisssceesvessossievscesssece. 488 


Public Officers. See CouNnTY CoMMISSIONERS. SHERIFFS. 
Public Policy. 


Whalen v. Brennan. ..ccvroscccsccssscsccsesesscscnsssesssasccccosecessccone 163 


Public Works. See Conrracts. 

A provision in a contract for the erection of a building for 
the state, by which the contractor ‘‘agrees to pay off and 
settle in full, with the parties entitled thereto, all accounts 
and claims that may become due by reason of laborers’ 
and mechanics’ wages, or for materials furnished or serv- 
ices rendered,” etc., is within the powers of the board of 
public lands and buildings, and sureties on the bond for 
the performance of such contract are liable for debts aris- 
ing under such provision. Sample v. Hale.......ccccccsscserse 220 


Quantum Meruit. 
West 0. Warn Pelt ...cssccsccccssccscescssceuseeeneces Ubsevscatcesveseessveese.: GO 
Quo Warranto. 
1, Relator must show better title than incumbent. State. 
BOY sos case ses scinss seen ssvesesuvwesigeveincs sgesnenasshesancandeeres 435, 437 
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2. Voluntary abandonment ot office by incumbent holding 
over by virtue of claim that his successor is ineligible, dis- 
qualifies such party from fnrther prosecuting as relator. 


Td... 0000. sccenssssonssenscreccersccccecssscsces cen scascesnsces ect seseeed ol 40 


Railroads. See EMINENT DoMAIN. INJUNCTIONS, 3. RiaHT 
OF WAY. 
1. Obstructing track; criminal prosecution for. Weinecke 
V. State... ..cccecorsccccrreresscareeacceseaenecsscsesoorereessencssssessees 14 
2. All highway crossings must be kept in good repair and 
company is liable to owner of a horse which is injured on 
a defective crossing. B. & M. BR. Co. v. Koonce. ....creeceeee 479 
3. Damages from construction of, may be recovered by holder 
of contract for purchase of abutting property, though 
holder of the legal title should be joined. F., E. & Mv. V. 


RB. C0. v. Setright. .ccccccccsssccvsscsonseescees jubdsesies oid sededievese2OO—2 
Ratification. See PRINCIPAL AND AGENT, 2. 
Sornborger v. Sanford ....cocccccrecessseee ansee oeeceecensescce sececee 498 


Real Estate. See BouNDARIES. POWER OF ATTORNEY. 
Contract to exchange, held, properly rescinded for fraud. 
Armstrong v. Helfrich...... cescceese soceeneetoceneceonscccscesesecerens GOS 


Real Estate Agents. 
1. Judgment for plaintiff in action for commissions sustained. 


St. Felia v. Greeneccesrscerecescoees doo seeconensnecees veccencas iadeeeee . 800 
2. Instructions in action by, for commissions, approved. 
Burkholder v. FOnnetccs..ecessecesacsceessseceeeees obseses cebseeiccesee 3-4 


3. Incompetent in such action to ask the purchaser of the 
property from whom and upon whose representations he 
purchased.  [d......scovcsccorscseverencareseseerserasssecsscsssvosovens 

Reasonable Doubt. 

1. Instruction defining, held, erroneous. Childs v. State....... 237 

2, An instruction that “if you find the defendants tendered 
a reasonable doubt,” etc., is erroneous in shifting the bur- 
den of proof upon the accused. Burger v. State.........008 401 


Receivers. See SUPREME CouURT. 


Recording. See ASSIGNMENTS FOR CREDITORS, 2. CHATTEL 
MortTGAGEs, 4. FRAUDULENT CONVEYANCES, 5. 


Recoupment. 
First Nat. Bank v. Security Nat. Bank... .covcsccercerece erseecee 80 


Redemption. See Tax TITLEs. 


Referees. 
1. Should sign bills of exceptions where evidence is taken 
before them. Whalen v. Brennan ....ccccccscccsccscccsen sees cones 153 
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. Where exceptions to report of, are withdrawn, objection 


cannot be made in the supreme court that certain findings 
are not sustained by tbe evidence. Td............. seeee see 29, 


. Are subject to the jurisdiction of the district court, and 


it may require them to account for funds arising from 
partition sales and improperly withheld by them. Fuller 
VD. RYAN. cerrcccoverscesenscnsceee asaomeessuseinesgoeuesgens scossessilecsnesse 


. Where time for report of, is extended, it will be presumed 


on review to have been made in accordance with such ex- 
tension, Brown v. Williains......ccccccsessecceccossceenrescaseceees 
Where judgment is entered according to referee’s conclu- 
sions of law, the evidence not being preserved by bill of 
exceptions, the supreme court cannot consider whether 
evidence supports findings. Jd............. seveceseorseseees socee 


Reformation. See Power oF ATTORNEY. 


Reinstatement. See DISMISSAL. 


Relocation. See County SEarTs, 6. 


Remonstrance. See Liquors, 2, 3% 


Removal. See Country SgEarts. 


Removal of Causes. 


1. 


~ 


a 


An action against a United States marshal for damages 
exceeding $2,000 for wrongful levy is removable. Howard 
v. Stewart... teeeeenes cae everscceescvecccensceeseces oeeeeanees das sncers 


. But defendants must plead justification, and a mere gen- 


eral denial is insufficient. Id. 

Au intervenor acquires only that shia of removal which 
helonged to the original party. Jd.. seeieseeesesveseaiyes 
Order for, by federal judge, not received i by state jade 
until jury has been accepted is too late. Anglo-American 
Provision Co. v. Evan8.......0+ edageadWeraveccvessNd cca serteduseeruas 
Where such order fails to show a ground for removal, and 
the petition upou which the order was granted is not pre- 
sented to the state court, the latter may retain jurisdic- 
tion of the cause. Id. 


Replevin. See Costs. EVIDENCE, 8 SaLzs, 4, 6. 


1. 


2. 


3. 


Bartholomew v. Fisher aciccsescocssccnsnsecevenssevscccevevscssesceecer 
Railsback v. Patton............+ véoreey ai sdedeesaeeecitecsscerseee Gaeees 


Petition in,examined and approved. Tooile v. First Nat. 
Bank. wrecrvrrvercssesscsssescessr cass se secsvecdesaceseesseccecnceconescnee 


. Demand not necessary in action of, against sheriff who 


has wrongfully attached. Whitney v. Levon......... a tiadbiicns 


153 


184 


382 


381 


770 


77 


47 


98 
490 


869 


447 
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5. Special damages in, must be expressly pleaded. Id. 
6. Damages held excessive. Id. 


Reply. See Mortons. PLEADINGS, 3. 


Res Adjudicata, See Manpamus, 3. 
1. Decree quieting title held a bar to an action of ejectment. 


Gregory V. KenmyOn ..cisccccccseccscsncessccsenssees iiteetieies o0000e 047-8 
2. Where former judgment is relied upon, it must be pleaded. 
Tdi vcavsccantecsveviviassacsaesseesseees avdiaue seSeinadaieaecestraeeests so. 649 


3. Where, in an action for abuse of process and wrongful evic- 
tion, all parties charged with the act are joined, thé satis- 
faction by one, of a judgment against him after he has 
demurred for misjoinder, is a bar to further recovery. Bry- 
ant v. Reed. ...ceccoever edsesar Giessen tseuces sbecssaseeobevstactevesadavens 720 


Rescission. See ReaL Estate. SALES, 4, 6. 
One who has purchased two lots with notice of the claims 
of an occupant of one of them, whose rights are believed 
to have been forfeited by default in payment, cannot after- 
ward rescind his purchase because such occupant has been 
decreed to be the owner. Kimmel v. Scott, .....scccsessseesevee 493 


Return. See Summons, 1. 


Review. See BILLS oF Exceptions, 1. FINAL ORDER. 
JUDGMENTS, 5. MANDAMUS,4. REFEREES, 4. 
1. Verdict against clear weight of evidence will be set aside. 
Auliman v. SCHEELE ...060s serve rsceoe sersvesecvvacescoesersesccscecsrses OLD 
2. Objections not raised below are unavailing in supreme 
court. Richardson v. Smith... ..ccerccocescceeeservescse-covseresees O95 
3. Verdict will not be set aside unless against clear weight 
of evidence, where testimony is conflicting. Blodgett v. 
MeMurtry....... oceeneecoencocaneesrsoeereoncaccaecarccesccecesensouescone FOR 
4. Verdict will not be set aside because it seems contrary to 
the bare preponderance of evidence. Conner v. Draper... 870 
5. In criminal cases where evidence is conflicting, verdict 
will be set aside if against the evidence. McNamee v. 
State...... seccanenvarsocoereee seavesenetenseceeassaceiseesassesesstssracses OOD 
6. Objections ignored in motion for new trial cannot be first 
raised in supreme court. Evereti 0. Tidbdall......cocercssesreee 806 
7%. While omission of motion for new trial will prevent a re- 
view of proceedings at trial, it will not justify a dismissal 
of error proceedings. Shickle v. Kentt.....csesssssercseers woe BT 
8. Verdict of jury upon disputed questions of fact is final. 
Roach v, Hawkinson ......ccccccccoveccesccsessssecssscecsecseceseosens OOO 


9. Errors not excepted to will not be considered. JTId.......... 660 
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10. Testimony must be offered to have ruling thereon re- 
Viewed,  Td.....cseccesssscneseceeenreeervecenscecscossesceesesssseesees GOL 
German Ins. Co. 0. HYMAN... 160 ccccssecnsevesavenecesees: ee aetieses . 109 


11. Instructions and documentary evidence wil! not be con- 
sidered unless preserved in bill of exceptions. Schneider 


VD. Tombling cccrccececeoesenseces esaedeevensonieeoens ee csscecceccnserecee O61 
FLobb a Ge TL Unb icases sae sncesssesissaccevcdecsesdvissseseeas cweteerecsdens .. 658 
Conner v, Draperscerccceccersees Hedeose dosacgdscossdusenseans OLS 
Peters v. Morey...secvcsssecccvesccesssessessvsserccvensteeseesessoves eee 84 


. 12. Where costs have been improperly taxed to the complain- 
ing witness in a criminal prosecution, a motion to retax 
is not necessary in order that he may have the order re- 
viewed on error. Burton v. State ....... cesccsesseeeconeceeseees . 127 


Revivor. 
1. An action to set aside a deed and to quiet title may, 
where plaintiff dies intestate, be revived in the name of 
his heirs, Rakes v. Brown.......... ease ses phaeesetcsees en 304, 312-13 
2. Mode of, by conditional order is not exclusive; under sec. 
45 of Code, action may be revived by filing supplemental 
pleadings and serving summons. Id............sseeseresseeeese GL 


Right of Way. 

Where a conveyance of land one hundred feet in width is 
made to a railroad company, “its snccessors and assigns, 
for right of way and for operating its railroad only,’’ and a 
portion of such strip, forty-two and one-half feet wide, is 
conveyed to another company, which lays track thereon, 
the latter is an additional burden, and the original owner 
may recover damages therefor. Blakely v. C., K. & N. B.Co., 284 


Roads. See HIGHWAYS. 


Robbery. 
In prosecution for, where evidence tends to prove larceny 
from person only, accused cannot be convicted of petit lar- 
Ceny. Brown v. State....cccccrsscorscccevesessossscersescecees soreevees 449 


Sales. See Damages, 1,2. FRAUDULENT CONVEYANCES, 2, 
5. PRINCIPAL AND AGENT, 3. WARRANTY. 

1. Goods sold to and retained by defendant leaving an un- 
paid balance; judgment in his favor in action for pnrchase 
price reversed, though he set up warranty and inferior 
quality. Star Lubricating Oil Works v. Whites..ecccsecesree. 542 
Where by a contract for the sale of cattle part of the 
price is paid down, and the remainder is to be paid at de- 
livery, the seller may insist on cash payment aad cannot 
be compelled to accept a check requiring his own indorse- 
ment. Walter v, Reed......ss0s000 didastesbseseszetseaesenees eeiaes 551 
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3. In such case, where the seller is without fault, if the pur- 
chaser refuses to proceed, he cannot recover back the pay- 
ments already advanced by him. J@......ssccseeeeseee crcveseee OOS 

4. Where goods are sold upon credit induced by fraudulent 
representations of purchaser as to his financial ability, the 
vendor may rescind and replevy within a reasonable time 
after the discovery of the fraud. Tootlev. First Nat. Bank, 

863, 867 

5. Where part payment has been made by the vendee, but 
he has sold some of the goods to innocent parties, the 
vendor may retain so much of the payment as will equal 
the value,of the goods so disposed Of. Id......cccccsvessencssers 868 

6. Where the vendee mortgages such goods solely to secure a 
pre-existing debt, the mortgagee is not a bona fide purchaser 
so as to retain the goods against the vendor. (Jd...........868-9 


Secret Ballot. See AUSTRALIAN BALLOT Law. 


Sentence. See CrimINAL Law, 11. 

1. Term of imprisonment in penitentiary dates from, and not 
from delivery of prisoner to warden. Jn re Fuller......... 581 

2. Where a sentence of imprisonment for life is commuted 
‘to nine years of actual time in the penitentiary,” the 
prisoner cannot in addition claim the benefits of the “good 
time act’? so as to reduce his sentence to less than nine 
years. In re Hall.......ccessssesccsesseesesesceseeees eadheeniseeedetes -- 209 


Service. See Summons. 
Set-Off. See CERTIFICATES OF DrEPosIT, 4. CouUNTY BOARD, 
2. MECHANICS’ Liens, 1. 
Unsettled account pleaded as, against action on note; verdict 
for defendant, held, not sustained by the evidence. Staker 
V. Begole..s corer sacvseccescccesceececgones seressocs sesceccccccsceecesece 107 


Shareholders. See CoRPORATIONS. 


Sheriffs. See CounriEs, 2. 
1. Are entitled only to the five-cent mileage allowed by sec. 
5, ch. 28, Comp. Stats., for serving election notices, and 
cannot charge an additional per diem therefor. Logan 
CO. 0. DOAN. us cesessesecerseves sores sesssvenerescsseccssovecscsessossees LOS 
2. Where notices of two elections are posted at the same 
time, mileage can be charged for but one trip. Ji......... 106-7 


Slander. 
Evidence is admissible that defendant uttered the alleged 


slanderous words at other times before the suit tban those 
stated in the petition. MeCleneghan v. Reid........ savsccceee 478 
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Special Damages. 

Boyer v. Cow......... seiavesoeleiee cones’ seateteesernreaeat case iecewesecueen 813 
Special Legislation. 

State v. Westcott. .....ccccascrccsceccreseneee totes eeeteseeresaeee steeerereees 92 
Stare Decisis. 

Davis v. Statecccccscccseccsecescecssteccscseets naseesnaweatatswes sengeenes 558 


Lincoln Rapid Transit Co. v. Rundle ........ccccsecccsossetccsesesecene 559 


Statute of Limitations. See LimiTaTIoN oF ACTIONS. 


Statutes. See TABLE, ante, p. xli. AUSTRALIAN BALLOT 


1 


Law. Liquors, 1, 6. 
An act whose provisions are general will not, if avoida- 
ble, be so construed as to affect the more particular and 
positive provisions of a prior act on the same subject. 
Jackson v. Washington C0.......1.-s00000 widsbnbedecersleysbereiaceas 686 


. Legislative construction, though not conclusive upon the 


courts, is entitled to great weight.  ITdu..sccccsssesccorsrsseees 688 


. The act of February 18, 1867 (secs. 4112-16, Consol. Stats.), 


is not repealed by sec. 77 of the general revenue law. Jd., 680 


. The act of March 30, 1889, sec. 17b, Crim. Code, does not 


conflict with sec. 11, art. 3, Const., since the crime of as- 
sault to inflict a great bodily injury, mentioned in said 
section, is a new and substantive offense, and the act does 
not constitute an amendment. Smith v. Stute........ccecee0. 689 


Street Railways. See INJuNcTIONS, 3. 
Streets. See MUNICIPAL CoRPORATIONS, 1. 
Stock. See CoRPORATIONS. 


Summons. See JusTIcE of THE PEACE, 2. 
1. Officer’s return may be contradicted, but it must be by a 


2 


clear showing. Wilson v. Shipman, ...ccccecccoressoeceee csevcase OFS 


Order quashing, is nota final order. Standard Distilling 
Co. v. Freyhan.. ccccccoseeee bon eeesceosa vee sacssenesea vee 434 
Persinger v. Tinkle.....scesvecssvecece sae seerescenes teceeeceee tevesecee BHT 


In an action against husband and wife complete service 
must be made on the latter; mere delivery of the writ to 
the husband to be handed to the wife is insufficient though 
she is at the time in view of the officer. Holliday v. Brown, 235 


. Where a foreign corporation contracts a debt in this state, 


service on the managing agent is sufficient, though he is 
but temporarily in the state. Klopp v. Water-works Co.... 808 


Supreme Court. See APPEAL. ERROR PRocEEDINGS. RE- 


VIEW. 


Sec. 2, art. 6, Const., fixing jurisdiction of, is broad enough 
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to authorize the appointment of bank receivers by the 
court, as provided by sec. 14, ch..8, Comp. Stats. Sfaie v. 
Exchange Bank .....ccccccevees ferdedncreeaseusavidereavaecsvaesey oneee 201-2 


Sureties. See PRINCIPAL AND SURETY. 
Surprise. See TRIAL, 3. 1 
Syllabus. See AMENDMENT. JUDICIAL OPINIONS. 


Tax Titles. See ADVERSE PossESSION. PLEADING, 5. 
1. Where a county has purchased property at tax sale, it is 
entitled to foreclose the lien. Lancaster Co. v. Trimble..... 752 
2. Plaintiff held entitled to redeem, and tax deeds he/d not to 
convey title. Sharp v. Brown.......sccseeeee suenauccaewestees Seseae 406 


3. Where property once sold for taxes has been redeemed, 
the tax purchaser cannot be deprived of his redemption 
money by the county treasurer becanse an action has been 
begun against the county to bave the taxes declared il- 
legal. State v. Snyder........ seveeenerecconssseseeseasreseeeess:O40, BAT 

4. Purchaser at, who subsequently accepts redemption money 
for the property, is estopped to claim title as against those 
who pay it. Vanow v. Snelling....cccccccseveserssscescesssseeners 282-3 

5. Where the holder of a tax certificate fails to publish re- 
demption notices at the times prescribed by statute, he 
will not be entitled toa tax deed. State v. Gayhart...... 194-5 

Taxation. 

The county board is authorized to make a special levy to 
provide for the payment of judgments against the county 
since the levy for general expenses. Jackson 1. Washing- 
ton Co....... eee eeeeeeereeeereerreeerer etre ee errr rer eee ere errr eee 680 

Tender. 
Offer of check is not. Waller v. Recd....cccccsccescssrsessseseseeees DOL 


Torts. See REs Apgupicata, 3 
Transcript. See APPEAL, 3. 


Trial. See InstRucTIONS. Lost PLEADINGS. 

1. Order of proof is largely discretionary with trial court. 
MeCleneghan v. Retd.....ccccccecsecsscsevese wsisvastedas Cha deates odes 478 

2. Acceptance of jury, though not sworn, is commencement 
of, and snbsequent order of removal to federal court is too 
late. Anglo-American Provision Co. v. Evans.....: -scssesseees 47 

3. Surprise and absence of material witnesses, held, aufficient 
ground for reversal and new trial. Maddox v. Cleary...... 586 

4. Questions asked of the defendant in a criminal prosecu- 
tion, as to alleged crimes unconnected with that charged, 
held, improper aud prejndicial. Elliott v. State............... 50-1 

61 
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Trusts. 

Where land subject to a mortgage is sold to certain parties, 
each of whom takes an aliquot share, while the title to the 
whole is taken in the name of one, he holds it in trust for 
the others, and in case of a deficiency after foreclosure 
each owner would be liable in proportion to the amountof 
his share. Reynolds v. Dietz ....cccoccccsssccsceccrece vesigessecis 271-2 


Ultra Vires. See PuBLIC Works. 
Undertaking. See PRINCIPAL AND SURETY. 


Undue Influence. See Dens. 
Deed held to have been obtained by. Kithcart v. Larimore, 278-9 


Usury. See Interest. NEGOTIABLE INSTRUMENTS, 5, 6. 


Variance. See CRIMINAL Law, 7. 
Worth v, Buckii.ccsccssscsscceccsecscesccccsetees eihatees Sadvsedeguae sed 703 


Vendor and Vendee. See Damaaes, 3. MORTGAGES. 
RESCISSION. SALES. 
Venue, 
1, Of crimes; how proven. Weinecke v. State......scccccccssseee 24 


2. Where a debtor absconds and an attachment is issued 
against his property, the action may be brought in the 
county of his former residence. Gandy v. Jolly........... w. 536 


Verdict. See CriminaL Law, 17. Lost PLEADINGS. 
1. May be directed where evidence fails to support plaintiff’s 
cause of action. Harrison v. Stipes ......ccccscccsssssecesssceens 433 
2. Testimony of jurors is inadmissible to vitiate a verdict on 
the ground that it was rendered because of ill-will or 
other cause essentially inhering in the verdict itself. 
Tohnson 0. Parrotle....crccocccsccccesecceccesceseeseseeasesesccancaes 30-1 


Villages. See MuNIcIPAL CORPORATIONS, 1 
Voluntary Payment. See Exemprions, 2. 
Voters and Voting. See Erections. 


Waiver. See AcCTIUN PENDING. AGISTMENT, 2. INSUR- 
ANCE, 3. JURISDICTION. Panrres, 4. WARRANTY. 
West v. Van Pelt......c000 tabveaee Oo 8e ee nencssoerere nesteconenseeensnsens 63 


Warranty. See SALE. . 
Where a written warranty of a reaper provides that if the 
machine proves defective prompt written notice shall be 
given to the agent and time allowed to send a party to re- 
pair the machine, a substantial compliance with these pro- 
visions is necessary and the purchaser waives defects by 
refusing to permit repair. Sandwich Mfg. Co. v. Feary...415-16 
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Wills. i 
1. Transcript of record of county court is competeut evidence 
to prove will and probate. FE. & HM. V. B. Co. t. Set- 
VGH sc scsvesecesnecestncsssieneccscesesteeciscssarsmeeaes sseecsescesereeeses ZUG 


2. Under secs. 144-46, ch. 23, Comp. Stats., it-is not necessary 
tbat the original of a foreign will be filed in the county 
court. Id. : 


Witnesses. See Depositions. VERDICT, 2. 
1. May refresh memories from copies of writings made at 
the time of the occurrences testified to if originals are lost. 
Anderson v. Imhoff......ssevesseeee ones eascanencecsscccasaceseasersoes +. 343 


2. Sec. 329 of the Code, which concerns the competency of 
one who has a direct legal interest in the result of an ac- 
tion in which the adverse party is the representative of a 
decedent, applied. Rakes v. Brown............-. es aaGteesbose 309-10 


3. An instruction that the interest of an accused in a crimi- 
nal case shou!d be considered in weighing his testimony 
is not erroneous. Johnson v. State.....c.scecsovcscrecesseresesce 262 


4. Statement by one witness that he does not remember a 
fact testified to by a second witness to have been brought 
to the former’s knowledge is not a denial thereof. Rails- 
Back v. Patton....ccrcsccsccecccersccscesescescrsscareneesscence srecerees 492 


5. One who has assisted the county clerk in searching his 
office for a deed left there for record is a competent wit- 
ness to prove the loss thereof. Buchanan v. Wise............ 700 


6. Testimony of an old resident of the county that he had 
never heard of the witnesses to a certain deed in contro- 
yersy, coupled with the fact that their attestation was 
made in another state, is sufficient to raise a presumption 
that such witnesses are absent from the county and to 
authorize proof of the execution of the deed by other evi- 


ence. Td....cecsvecsevsevscerscecseccecee eiseaswsccesssves wsansee eevee 701-2 
Words and Phrases. _ 
1. ‘SExelusive.’? S$ anders v, State... cccccccsccssenescncecceneneeeenes 877 
2. “‘Month.’”? Brown v. Wins coccesdiccccsicees secdsverseceessees 3x5 
8. ‘‘ Reasonable doubt.’? Childs v. Slete...........cseceseneeeevees oye 


4. ‘‘Relocation.’? Solomon v. Fleming 


Work and Labor. 
1. Evidence in action for, reviewed, verdict sustained. Fran- 
sen v. Eller. ...... +008 Weoseg ous scussacdssdeseageses ys S205 50e8i SsGaseeies ect 664 
2. Action on building contract, testimony conflicting, judg- 
ment affirmed. Jones v0. SHErinan ..ccccccccscovenncsererecsvecvene 402 


Writs. See Summons. 


